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EASL  V.  CLUTB. 

December,  1864. 

To  avoid  a  mortgage  on  the  groond  that  it  was  giren  to  oompound  a 
felon  J,  it  shoold  appear,  1.  That  there  waa  an  agreement  to  compound 
a  felony ;  2.  That  the  mortgage  was  the  reanlt  of  that  agreement ;  and, 
8.  That  the  mortgagee  knew  of  the  illegal  conaidexation,  at  the  time  of 
taking  the  mortgage.* 

Eridenoe  that  the  mortgagee  had  admitted  having  knowledge  of  the  illegal 
eonnderation  after  he  took  the  mortgage,  la  not  competent,  aa  againat 
an  aaalgnee  of  the  mortgage.t 

*  Compare  Gondennan  e.  Hicka,  8  Lan$.  106 ;  8.  C,  aa  Conderman  o. 
Tiendiard,  08  BaHf.  166;  8.  C,  40  Baw.  Pr„  71 ;  Porter  «.  Havena,  87 
£af6.,848. 

t  For  the  application  and  limitationa  of  the  nde  aettled  in  the  leading 
caae  of  IHige  o.  Gagwin,  referred  to  on  thia  point  in  the  opinion,  aee 
Worrall  e.  Parmalee,  1  N.  T,  (1  OamH,)  519 ;  Booth  e.  Swesey,  8  N.  T. 
(4  add,)  876 :  Brown  v.  Mailler,  13  N.  T.  (3  Kern.)  118 ;  Tonalejr  e.  Barrj^ 
16  N.  T.WI;  Foater  o.  Beala,  21  HT,  T.  247 ;  Oandolfo  o.  Appleton.  40 
i».  638;  Beach  e.  Wiae,  1  ma,  612 ;  Chriatle  o.  Biahop,  1  Banb.  Ch.  105; 
Jennain  o.  Worth,  5  Den.  842;  Ely  v.  Kilbom,  5  Den.  514 ;  Brisbane  v. 
Pia«t,42Vii.  65;  Smith  e.  Webb,  1  ^ar6.  280 ;  Bort  v.  Smith,  5 /(f.  288 ; 
Allen  •.  Way,  7  /d.  585 ;  Weatlake  v.  St.  Lawrence  Co.  Ina.  Co.,  14  Id. 
206;  Seriey  e.  Bngell,17  Id.  580;  Smith  e.  Schanck,  18  Id.  844;  Jones  o. 
East  8oa.lLB.Ch.,  21  Id.  161 ;  Borlingame  v.  Bobbina,  21  Id.  827; 
Sehenck  •.  Warner,  87 id.  258;  Osbom  «.  Bobbina,  87/(2.481;  PedL  «b 
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NEW  TOBK 


Earl  V.  Clate. 


James  Earl  sued  Derrick  Clate,  Jr^  in  the  supreme  court,  to 
recover  the  possession  of  a  horse. 

The  defendant  set  up  that  the  plaintiff  had  given  a  chattel 
mortgage  on  the  horse  to  one  Van  Hyning  and  others,  who  had 
assigned  the  mortgage  to  Thomas  J.  Clute.  That  the  plaintiff 
had  failed  to  make  the  payments  required  by  the  mortgage,  and 
that  thereupon  Thomas  J.  Olute,  by  virtue  of  a  power  contained 
in  the  mortgage,  had  taken  possession  of  the  horse  and  sold 
him  to  the  defendant  On  the  trial,  the  plaintiff,  to  avoid  the 
mortgage,  adduced  evidence  to  show  that  it  had  been  made  to 
secure  ttie  mortgagees  against  liability  on  a  note  given  by  them 
to  one  McOarty,  to  compound  a  erimiual  charge  of  peijury 
against  James  Emmet  Earl,  son  of  the  plaintiff 

It  was  shown  that  the  plaintiff  had  recovered  a  judgment 
against  McOarty  for  fifty  dollars,  in  an  action  in  which  the  son 
of  the  present  plaintiff  was  a  witness;  and  that  immediately 
afterwards  McOarty  caused  the  arrest  of  the  son  of  the  plaintiff 
on  a  charge  of  perjury  in  his  testimony.  That  thereupon  the 
plaintiff  had  made  the  mortgage  in  question  for  the  amount  of 
the  judgment  and  costs,  to  Van  Hyning  and  the  others,  on  con- 
dition that  they  should  make  a  note  for  a  like  amount  to  Mc- 
Oarty, the  purpose  b^g,  as  the  plaintiff  now  alleged,  to  com- 
pound the  criminal  charge. 

The  evidence  showed  that  the  parties  were  all  together  afl;er 
the  arrest  of  plaintiff's  son,  and  were  advised  by  McCarty^s 
lawyer  that  they  could  not  settle  a  criminal  prosecution.  The 
defendants  advanced  to  Earl  some  money«-«bout  ten  dollars — 
which  was  included  in  the  mortgage,  with  which  Earl  paid  the 
costs  of  the  prosecution.  One  of  the  mortgagees,  Olose,  called 
as  a  witness  for  plaintiff,  testified  that  he  was  asked  by  Emmet 
Earl  to  sign  a  note  in  favor  of  McOarty,  and  that  on  being 
asked  by  witness  if  the  object  was  to  settle  the  crimminal  charge, 
Enmiett  Earl  replied.  No.  Oulver  (the  attorney)  says  it  can't 
be  settled ;  but  that  he  owed  McOarty  for  a  judgment  against 
him,  and  Culver  says  that  I  have  a  right  to  pay  that  back. 

The  note  and  the  mortgage  were  then  executed  together,  and 

CrouBe,  46  ^  151 ;  jQhmon  9.  BXck;  1  Lam.  190 ;  BaUis  «.  Montgomery, 
^Lm$,2Sti;  and lee  Jemudn «  Denniston, 6  JIT.  F. (3 ^6MdL) 376 ; Qardner 
im^Btaim.9i2r.  71488. 
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the  money  lianded  to  the  constable,  and  after  that  the  matter 
was  dropped.  The  witness  Close  testified  that  he  had  no  ex- 
pectation or  thought  as  to  whether  the  prosecution  wonld  be 
stopped  by  the  giying  of  the  note. 

Other  eyidence,  ezclnded  under  exception,  is  sufficiently 
stated  in  the  opinion. 

At  the  close  of  the  eridence  a  motion  to  nonsuit  the  jdaintiff 
was  granted.  In  another  action  arising  out  of  the  same  ficM^ts, 
tbe  supreme  court  had  treated  the  mortgage  as  roid.  Fellows 
V.  Van  Hyring,  S3  How.  Pr.  330. 

Judgment  for  defendant  was  given  in  the  present  action. 

Ths  supreme  court,  at  general  term,  affirmed  the  judgment 
the  following  opinion  being  rendered : 

By  the  Ooubt.— Hogebooh,  J.— The  plaintiff  offered  to 
proye  by  William  B.  Harris,  that  one  Fellows  stated  to  Van 
Hyning  (one  of  the  mortgagees)  before  the  assignment  of  the 
mortgage  to  Glutei  that  he  had  a  mortgage  upon  the  property 
in  question,  and  asked  Van  Hyning  if  he  did  not  know  that 
the  mortgage  in  question  was  given  to  settle  and  drop  the 
criminal  prosecution  against  James  Emmett  Earl ;  to  which 
he  replied  he  did.  This  evidence  was  objected  to  by  defendants 
counsel  as  not  competent  in  this  action,  and  the  objection  was 
sustained  by  the  court,  and  the  evidence  excluded.  To  which 
the  plaintiff's  oomisel  duly  excepted. 

This  exception  is  not  well  taken.  In  the  first  place,  it  was 
not  material  to  this  issue,  whether  Fellows  had  a  mortgage  upon 
the  property  in  question ;  and  as  this  evidence  was  properly 
excluded^  the  whole  exception,  being  general,  must  fiiiL  Again, 
as  to  the  residue  of  the  evidence,  the  offer  was  to  show  an  od- 
rnisdon  by  one  of  the  mortgagees,  that  before  he  had  made  the 
asrignment  to  Glut^— not  before  he  took  the  mortgage,— he 
knew  it  was  given  to  settle  a  criminal  prosecution.  Knowledge 
at  so  late  a  period  could  not  invalidate  the  mortgage. 
Van  Hyning  himself  was  a  competent  witness, 
and  his  admissions  improper  testimony.  The  true  question 
was,  whether  the  mor^;age  was  in  fact  given  for  an  illegal 
consideration ;  not  whether  he  had  said  so.  Paige  v.  Cagmn, 
7  Hill,  361. 
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The  motion  for  a  nonsuit  was  also  properly  disposed  oL 
There  was  no  sufficient  eyidenoe  that  there  was  any  agreement 
to  compound  a  felony;  still  less,  that  the  mortgage  was  the 
result  of  such  an  agreement  to  compound  a  felony ;  still  less, 
that  the  mortgagees  had  knowledge  that  the  note  which  the 
mortgage  was  giyen  to  secure,  was  tainted  by  such  an  illegal 
purpose.  All  which  were  essential  to  make  the  mortgage  in- 
Tidid,  eyen  as  against  them. 

The  eyidenoe  was  insufficient  to  warrant  a  yerdict  for  the 
plaintiff,  or  to  be  submitted  to  the  jury  for  that  purpose. 

The  judgment  of  the  circuit  court  should  be  affirmed. 

The  plaintiff  appealed  to  this  court. 

John  K.  Porter,  for  plaintiff,  appellant ; — ^That  the  mortgage 
was  yoid,  died,  3  RS.5  ed.  969,  §  18;  Perkins  v.  Sayage,  15 
Wend.  412,  416 ;  DeGroot  v.  Vanduser,  20  Id.  395 ;  Peck  v. 
BriggSy  8  Den.  107;  Loomis  v.  Oline,  4  Barb.  453;  Gray  v. 
Hook,  4  N:  Y.  449;  Dewitt  v.  Brisbane,  16  Id.  508.  The 
mortgagees  had  knowledge.  Tracy  tr.  Talmage,  \4iN.T.  162, 
175.  The  intent  is  proyed  by  circumstances.  Van  Neste  v. 
Oonoyer,  30  Barl.  547 ;  People  v.  McCann,  15  How.  Pr.  521. 
That  the  case  should  haye  been  submitted  to  the  jury,  the 
defense  to  the  note  being  perfect  Story  an  Oontr.  §  569,  575 ; 
Ohitty  on  Ckmlr.  570,  582 ;  Bush  v.  Lathrop,  22  N.  T.  535. 
The  admission  of  one  of  the  conspirators  was  competent 
Hoera  V.  Morro,  29  Bari.  361;  Ouyler  v.  McCartney,*  33 
Id.  165. 

T.  J.  ChUOf  for  defendant,  respondent;— Oited  5  How.  Pr. 
425;  Tracy  v.  Tahnage,  14  N.  Y.  162. 

The  Ooubt  affirmed  the  judgment  for  the  reasons  assigned 
in  the  foregoing  opinion  of  Hogbboom,  J^^  a  nugority  of  the 
judges  adopting  the  same. 

Judgment  affirmed,  with  costs. 


•  ThiB  dedaloii  was  rerened  in  40  ilT.  F.  281. 
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EATON  V.  ALGER* 

A  reeeipt  for  a  note,  with  the  words,  "  which  I  agree  to  aeeoiuit  for  on 
demand,"  la  not  a  ccmtract  of  baihnent,  nor  within  the  role  which  ex- 
dudee  parol  testimony  to  ymtj  a  writing*  bat  ia  explainable  aa  a  xeeeipt, 
e^wdally  bj  third  peraona. 

A  charge,  hi  addition  to  interest,  for  tronble  and  expenae  ineorred  bj  the 
lender  in  procuring  the  money  to  loan,  ia  not  necnaaarily  naory. 

Josiah  Eaton  (for  whom,  on  his  death,  Abigail  W.  Eaton  and 
others,  administeatrix,  &c^  were  substituted)  sued  John  P. 
Alger  and  Wilkes  T.  Alger,  in  September,  1858,  upon  a  promis- 
8ory  note  made  by  the  former,  and  indorsed  by  the  latt^  defend- 
ant, and  payable  to  Lra  M.  Clark,  or  bearer;  which  note,  the 
plaintiff  allied,  was  assigned  by  said  Olark  to  him,  preyious 
to  the  commencement  of  this  action. 

Upon  the  defense  that,  1.  The  note  was  usurious ;  and,  2. 
The  plaintiff  was  not  the  real  party  in  interest,  the  plaintiff 
was  nonsuited.  The  court  at  general  term  aflbmed  this  judg- 
ment, and  plaintiff  appealed. 

E.  Cawen,  for  plaintiffs,  appellants. 
X  Pond,  for  defendants,  respondents. 

By  the  Goubt. — Wright,  J. — The  plaintifPs  intestate  was 
nonsuited  on  the  ground  that  his  own  evidence  established  that 
he  was  not  the  owner  of  the  note,  and,  also,  that  the  note  was 
Toid  for  usury.  The  supreme  court,  at  general  term,  only 
considered  the  question  of  title  to  the  note,  and  the  exceptions 
to  the  rejection  of  eridence  on  that  point,  and,  arriying  at  the 
conclusion  that  the  nonsuit  was  sustainable  on  the  ground  that 
the  plaintiff  had  affirmatiyely  shown  title  out  of  himself,  omit- 
ted considering  the  further  question  whether  he  had,  also,  as 
was  held  at  the  circuit,  shown  that  the  note  was  usurious. 

*  The  dedaion  in  thia  eaae  waa  re-affirmed  hj  thia  ooort,  on  another 
appeal,  in  47  if.  F.  845 ;  affirming  57  Barb.  179. 

On  the  point  stated  in  the  first  head-note  ahove,  compare  Sejmoor 
e.  Cowing,  in  thia  eeriee,  and  McDougall  v.  Cooper,  81  N.  F.  498 ;  Botch- 
kias  V.  Moeher,  48  N,  Y.  478. 

On  that  in  the  second  head-note,  see  Lee  e.  Chadsej,  in  this  aeriea, 
and  BeU  e.  Da/,  82  N.  Y.  165. 
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I  think  that  the  nonsuit  cannot  be  sustained  on  either 
ground ;  and  that  the  rulings  of  the  judge,  in  rejecting  evidence 
of  the  plaintiff's  ownership  of  the  paper,  on  the  assumption 
that  the  instrumenty  in  the  nature  of  a  receipt,  expressed  the 
whole  contract  of  transfer  to  the  plaintiff,  which  was  a  contract 
of  bailment,  simply,  and  that  in  an  action  against  the  defend- 
ants on  the  note,  die  plaintiff  was  estopped  from  showing  an 
actual  sale  and  delivery  of  it  to  him  upon  a  valuable  and  full 
consideration, — ^were  erroneous. 

1.  The  note  was  payable  to  bearer,  and  transferable  by  mere 
delivery.'  The  plaintiff  was  in  possession  of  it,  and  produced  it 
on  the  trial  This  was  sufficient  evidence  of  his  title ;  and  if  it 
were  any  defense,  to  be  urged  by  the  defendants,  that  some 
person  other  than  the  holder  was  the  real  owner,  the  onus  was 
on  them  of  establishing  it  Indeed,  I  cannot  see  how  the  de- 
fendants could,  for  such  reason,  defeat  the  action,  except, 
possibly,  on  the  ground  that  every  action  must  now  be  prose- 
cuted in  the  name  of  the  real  party  in  interest ;  and  then,  the 
objection  should  have  been  distinctly  taken  by  demurrer  or 
answer.  It  seems  to  me  no  defense  to  the  maker  of  a  negotiable 
promissory  note,  transferable  by  mere  delivery,  that,  as  between 
the  holder  and  a  former  owner,  there  has  not  been,  in  judgment 
of  law,  an  effectual  transfer  of  the  paper.  But  let  this  pass. 
Here,  after  excluding  all  affirmative  evidence  offered  by  the 
holder  to  show  title  in  himself,  and  adroitly  foisting  into  the 
case  a  receipt  given  by  him  at  the  time  of  the  alleged  transfer, 
which  is  held  to  be  the  whole  contract,  in  relation  thereto,  and 
that,  a  contract  of  bailment,  not  to  be  explained  or  contradicted 
by  parol,  the  holder  is  nonsuited,  for  the  reason  that  it  appears 
by  his  own  evidence  that  he  was  not  the  real  owner.  Clark, 
the  original  payee,  who  was  called  by  the  plaintiff  to  disprove 
the  allegations  of  usury,  on  cross-examination  was  asked  whether, 
at  the  time  he  transferred  the  note  to  the  plaintiff,  he  took  back 
any  writing  with  regard  to  it,  whereupon  he  answered  in  the 
affirmative.  Subsequently,  when  interrogated  unnecessarily  by 
the  plaintiff's  counsel,  as  to  the  terms  of  the  transfer,  the  ques- 
tion was  objected  to,  on  the  ground  that  the  transaction  was  in 
writing,  and  the  objection  sustained.  I  am  inclined  to  think 
ihat  this  ruling  was  incorrect    It  was,  so  fiu:  as  the  defendants 
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weie  ooncemedt  entirely  a  collatoml  mattei;  llMwitiien  ihm 
testified:  ^This  p^wr^  (ahowmg  it)  ""ig  the  imeipt  I  took 
upon  that  oooadoii  f  at  tiie  aanie  time  stating  that  the  paper 
did  not  ccmtain  aU  the  t^noB  of  the  agreement  of  tranafor.  llie 
writing  was  prodneedt  and  was  of  this  poiport: 

"BeoeiTed  of  Ira  M.  Clark,  a  note  agamst  J.  P,  Alger,  in* 
doTBed  hyW.&  Alger,  for  six  handled  and  twenty-nine  ddhrs 
and  ssYenty^fiye  center  whidi  I  agiee  to  aooonnt  for  on 
demand*  Josiah  Eaxo  v.* 

The  paper  being  thns  in  evidence^  the  question,  '^  What  was 
the  contract  of  sale  of  the  note,  if  any  ?"  was  excluded,  on  ob- 
jection of  the  defiandant,  that  the  receipt  contained  the  whole 
contract  and  parol  eiridenoe  was  not  admissible  to  add  to  or 
ej^hun  it;  and  also  an  offer  to  show  that,  at  the  time  the 
receipt  was  executed,  the  witness  sold  and  dcJivered  the  note  to 
the  plaintiff  npon  a  yalnable  and  fall  consideration,  was  rejected 
nnder  like  objection,  and  for  like  reasona  Having  thus  sao- 
ceeded  in  excluding  aU  affirmatiTe  proof  of  ownership  of  the 
note^  on  the  part  oi  tiie  plaintifl^  which  was  quite  unnecessary, 
unless  tiie  writing  called  a  receipt  conclusiTely  showed  title  out 
of  him,  he  is  nonsuited  on  flie  ground  that  it  appeared,  by  his 
own  erideace^  tiiat  he  was  not  the  true  owner. 

These  rulings,  and  the  result  attained  thereby,  seem  to  me 
dearly  erroneous.  K  it  be  true,  as  it  is  not,  that  the  plaintiff 
was  estopped  firom  showing  a  sale  and  deliyery  of  the  note  to 
him  finr  a  yalnable  considenition,  the  receipt  did  not  furnish 
condusiye  eyidence  that  the  titie  was  not  in  him.  He  was  the 
holder  and  presnmptiye  owner,  and  the  eyidence  furnished  by 
the  paper  did  not  conclusiyely  oyeroome  that  presumption.  It 
is  not  pretended  that  it  did,  unless  it  is,  i^n  its  face,  a  com- 
{date  and  perfect  contract  of  bailment  In  the  court  below,  two 
of  the  judges  held  it  to  be  that,  and  nothing  else,  whilst  an- 
other was  equally  positiye  that  it  imported  a  contract  of  sale. 
The  truth  is,  that  it  is  not  a  complete  agreement  of  either  de- 
scription. It  is  an  acknowledgment  by  the  plaintiff  of  the  re- 
ceipt of  the  note  from  Clark,  and  a  farther  acknowlediirment  of 
for  it,  but  the  paper  is  wholly  silent  as  to  the  kind  of 
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liability  imposed  upon  fhe  plaintiff  by  its  execution.  It  is  cer- 
tainly not^  on  ite  &c^  a  contract  of  bailment  It  contains  no 
acknowledgment  of  any  title  in  Olark,  no  agreement  to  le- 
deliyer  the  note,  and  no  statement  of  any  use  to  be  made  of  it 
by  the  plaintiff,  or  of  any  duty  to  be  performed  by  him  in  re- 
gard to  it  There  is  no  express  promise  to  return  the  identical 
note  to  Clark,  nor  can  any  such  promise  be  implied  from  its 
language.  If  the  receipt  be  a  contract  of  bailment,  I  imagine 
it  would  be  quite  difScuIt  to  assign  it  a  place  among  the  five 
Cfpecies  or  classes  of  bailments  known  to  the  law ;  and  if  not  a 
complete  contract  of  that  description,  it  furnished  no  eyidence, 
,conclusiye  or  inconclusiye,  that  the  title  to  the  note  was  not  in 
the  plaintiff 

But  9gBxnj  after  the  judge  had  ruled  that  the  receipt  imported 
iSL  bailment,  it  was  offered  to  be  proyed,  by  the  testimony  of 
both  of  the  parties  to  it,  that  they  made  a  contract  of  sale,  and 
ihat  the  note  was  deliyered  to  the  plaintiff  in  pursuance  there- 
of; and,  further,  that,  if  the  receipt  imported  a  bailment,  it 
&iled  to  express  the  true  agreement  between  the  parties.  This 
proof,  on  objection  of  the  defendants,  was  excluded,  on  the 
ground  that  the  paper  contained  the  whole  contract  of  transfer, 
and  parol  eyidence  was  inadmissible  to  add  to  or  explain  it ; 
and  also  that  the  action  was  not  one  to  reform  the  instrument 
on  the  ground  of  mistake.  This  ruling  cannot  be  legally  sus* 
tained.  The  defendants  were  entire  strangers  to  the  receipt, 
claiming  nothing  under  it,  and  haying  no  interest  in  the  note, 
the  subject  matter  of  it  Their  rights  could  not  be  affected,  in 
the  slightest  degree,  by  the  alleged  transfer,  for  a  payment  of 
the  note  to  the  plaintiff  would  be  just  as  beneficial  to  them  as 
a  payment  to  Clark.  Both  Clark  and  the  plaintiff  agreed  that 
the  true  contract  was  a  sale  of  the  note,  and  both,  also,  agreed 
that  the  written  contract,  if  rightly  construed  by  the  court,  was 
not  the  true  one ;  yet,  at  the  instance  of  the  defendants,  who 
were  strangers  to  the  transaction,  they  are  held  to  an  agreement 
which  they  both  say  that  they  did  not  intend  to  make.  There 
was  no  question  as  to  reforming  the  contract,  for  the  only  par- 
ties interested  in  it  were  agreed  as  to  its  nature;  and,  if  it  was  a 
mutual  mistake,  and  they  could  correct  it  at  all,  they  could  do 
it  at  the  trial    Eyidence  was  offered  for  that  puiposei,  and  re- 


COITBT  OP  APPEALS.  9 

Eaton  «.  Alger. 

jeoted  It  Ib  not  the  law  that,  if  parties  execute  an  ^l8tnlment 
by  mifltakey  which  does  not  express  the  contract  between  them, 
ihey  are  bound  by  that  mistake,  as  to  third  persons,  nntil  it  is 
actually  corrected.  But,  further,  the  plaintiff  was  not  estopped 
by  the  receipt  from  showing,  by  parol,  the  real  agreement  of 
transfer.  The  general  rule  is  tiiat  estoppels  are  mutual  Par- 
ties to  an  instrument  are  mutually  precluded  from  varying  it 
by  parol;  but  the  rule  does  not  apply  to  persons  who  are 
neither  parties  nor  priyies  to  the  contract,  and  whose  rights  are 
not  affected  thereby.  It  cannot  be  doubted  that,  if  the  rights 
of  the  defendants  were  injuriously  affected  by  the  receipt,  they 
could  contradict  it  by  parol ;  and,  therefore,  the  parties  to  the 
receipt  are  not  estopped  as  to  them,  and,  in  an  action  with 
them,  may  show  the  real  agreement  by  parol 

2.  It  was  equally  an  error  to  haye  nonsuited  the  plaintiff  on 
the  ground  that  he  had,  himself,  proved  that  the  note  was 
usurious  and  void.  The  note  in  suit  was  given  in  renewal  of 
one  for  six  hundred  dollars,  made  in  July,  1857,  by  one  Samuel 
Burpee  and  John  P.  Alger,  and  payable  to  Ira  M.  Clark,  or 
bearer.  The  circumstances  under  which  the  last  mentioned 
note  was  given,  as  the  plaintiff  showed  by  two  wituesses,  were 
these:  In  July,  1857,  Clark  (who  resided  at  Newport,  in  the 
State  of  Hampshire,  but  was  temporarily  staying  at  Saratoga 
Springs)  waa  applied  to  by  Burpee,  at  the  Springs,  to  lend  him 
six  hundred  dollars,  which  he  stated  he  wanted  to  pay  a  note 
he  was  then  owing  at  the  savings  bank,  Springfield,  Vermont 
The  security  he  proposed  was  satisfactory,  but  Clark  informed 
him  that  he  had  not  the  money  with  him ;  that  it  was  at  New- 
port, in  the  bank,  and  that  it  would  be  attended  with  considera- 
ble trouble  and  expense  to  go  after  it  Burpee  inquired  as  to 
the  probable  expense,  and  was  told  twenty-five  dollars  at  least ; 
and  he  said  he  would  give  him  (Clark)  twenty -five  dollars  if  he 
would  go  and  get  him  the  money ;  and  as  he  wanted  it  to  pay 
out  at  Springfield,  he  would  meet  him  (Clark)  at  Bellows 
Falls  the  following  Friday,  and  bring  a  note  with  one  or  more 
names  to  it  of  persons  (among  them  John  P.  Alger)  that  had 
been  suggested  as  bureties.  Clark  promised  to  go  immediately ; 
and  did  go  the  next  morning  to  Newport,  and  from  thence  to 
Bellows  Falls  on  Friday,  and  there  remained  waiting  for  Bur- 
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pee  iiniil  the  next  morning,  when  he  went  back  to  Newport, 
stayed  there  over  Sunday  and  returned  to  Saratoga  on  Monday. 
He  paid,  for  expenses  of  this  trip,  oyer  twenty  dollars.  On  his 
return  to  Saratoga  he  met  Burpee  at  John  P.  Alger's  house>  and 
let  him  have  the  money,  taldng  a  note  therefor  of  six  hundred 
dollars,  made  by  Burpee  and  Alger.  Afber  Burpee  had  reoeiyed 
the  money,  and  was  about  leaving,  Olark  said  to  him,  **  Burpee, 
what  about  the  matter  of  expenses  ?  "  when  Burpee  replied,  ^^  I 
do  not  want  to  give  you  the  money  to-day,  but  will  give  you 
my  note  on  demand ;  and  pay  it  in  a  short  time."  Clark  wrote 
a  note  for  twenty-five  dollars  and  Burpee  signed  it 

It  was  upon  this  proof,  substantially,  it  was  adjudged  that 
the  plaintiff  had  himself  shown  the  note  to  be  usurious,  and 
was  accordingly  nonsuited.  I  regard  this  a  plain  error.  The 
evidence  tended  to  show  that  the  twenty-five  dollar  note  (which 
it  was  claimed  in  the  pleading,  was  without  any  legal  considera- 
tion, and  rendered  the  six  hundred  dollar  note  void  for  usury) 
was  given  to  repay  Clark  for  trouble  and  expense  incurred  by 
him,  at  the  request  of  Burpee  the  borrower,  in  going  to  New- 
port for  the  money,  and  that  the  amount  of  the  note  was  only 
two  or  three  dollars  more  than  the  actual  expenses  of  the  trip. 
If  this  were  so  there  was  no  usury.  But,  manifestly,  the  proof 
did  not  disclose  a  transaction  usurious  jp^  so.  Whether  or  not 
the  trip  to  Newport  for  the  money  was  intended  as  a  cover  for 
usury,  wa3  a  matter  for  the  consideration  of  the  jury.  If  the 
jury  believed  that  it  was  xmdertakcn  in  good  faith,  at  Burpee's 
special  request,  and  upon  his  promise  to  reimburse  for  the 
trouble  and  expense  of  the  journey,  then  the  taking  of  the 
twenty-five  dollar  note  did  not  render  the  transaction  usurious. 
Dvcn  when  the  lender  without  any  special  agreement  with  the 
borrower,  in  addition  to  lawful  interest,  takes  a  commission  by 
way  of  compensation  for  trouble  and  expense  necessarily  incur^ 
red  in  and  about  the  business  of  the  loan,  the  transaction  would 
be  supported,  provided  such  commission  was  not  intended  as  a 
device  to  cover  a  usurious  loan. 

The  judgment  should  be  reversed  and  a  new  tnal  ordered, 
with  costs  to  abide  the  event. 

All  the  judges  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  event 
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To  eoMtttnte  a  Tmlld  Vbwj  onpetMBsl  'ptopntf,  m  agtiMt  the  defaCoim  or 
thflir  iMigfifiOj  uadflT  mm  oiwigmiHint  Told  for  frmod  oo  towmid  credHon, 
It  k  not  nticfi— Ty  thai  the  officer  take  Tnannal  poaaearton,  or  aaaaoM 
cntiio  oontroL  It  ia  enooi^  to  rlrit  the  gooda.  exhibit  the  exeentioQ 
to  the  peraott  in  poaafwinn ;  dedaie  a  lerj  made,  and  note  it  on  the  ex- 


Kokke  to  the  aaaignee  la  not  eaaentlaL 

The  teat  of  a  Tslid  lery  ia  whether  enoogh  haa  been  done  to  aab|eet  the 

oAoer  to  an  action  of  treapaaa,  bnt  for  the  protection  of  the  exeeotion. 
An  aaaignmffit  for  benefit  of  craditora  ia  Toid  if  the  debtor  therebj  pre* 

fees  hia  landlord  fm  rent  of  \Am  dwelling,  with  intent  to  aeenre  the  oe- 

cnpation  of  the  dwelling  for  himaelf  and  Cuniljr,  anbaeqaent  to  the  aa- 

lAgnment,  withoot  farther  payment. 

Imel  and  Aaron  Elias  sued  Benjamin  Farley,  fiheriff  of  Ni- 
agara conntj,  for  tiie  Talne  of  certain  goods  seized  and  sold  bj 
defendant^  npon  execntiong  against  Samnel  M.Weiner,toirhom 
defandant  chnnied  that  the  goods  seixed  bdonged. 

On  the  trial,  a  general  assignment  for  benefit  of  creditorBy 
made  by  Weiner  to  one  Boct,  dated  Norember  27, 1857,  was 
read  in  eridenoe ;  in  which,  among  other  preferred  creditors, 
was  oienti<med,  George  Jndson,  for  rent^  sixty  dollars ;  which 
sum  it  ai^ieared  was  for  the  nse  and  occupation  fcnr  a  dwelling, 
prior  and  subsequent  to  the  assignment.  The  court  charged 
the  jury  that  if  Weiner  preferred  Jndson  in  the  assignment, 
with  intent  to  secuie  to  his  benefit  the  future  use  of  the  dwell- 
ing, without  paying  rent  or  becoming  liable  therefor,  then  the 
assignment  was  yoid. 

The  other  Ikcts,  material  to  the  points  decided,  are  stated  in 
file  opinion  of  the  court. 

P.  L.  Elf  J  for  plaintifb,  appellants. 

W,  A,  Butler  J  for  defendants,  respondents. 

By  thb  CJoubt- — ^Hitkt,  J. — Numerous  exceptions  were 
taken  during  the  trial  Some  of  them  are  conceded  by  the  ap- 
pdlanta  to  bo  without  merit 
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I  hare  examined  them  all  with  care^  but  do  not  think  it  ne- 
cessary to  discuss  any  of  them,  other  than  the  exceptions  taken 
to  the  charge  of  the  judge.  Weiner  was  a  merchant  in  Lock- 
porty  and  the  owner  of  the  goods  in  question.  In  November, 
18579 1^6  made  an  assignment  to  one  Baer.  The  assignment 
was  alleged  to  be  fraudulent  Testimony  was  giyen  upon  this 
question^  and  the  jury  by  their  yerdict  decided  that  it  was  fraud- 
ulent On  January  23, 1858,  the  deputy  sheriff  made  the  levy 
under  which  the  goods  were  afterwards  removed  and  sold.  It 
is  in  relation  to  the  validity  of  this  levy  that  the  question  is 
made.  On  January  26,  Baer  made  a  sale  to  the  plaintiffs  of  all 
the  goods  remaining  unsold,  which  sale,  it  is  alleged,  was  also 
fraudulent  The  depuiy  sheriff  testified  that,  having  these  ex- 
ecutions in  his  hands,  he  presented  the  same  to  Weiner  at  his 
store  for  payment;  that  he  levied  on  the  goods  at  that  time; 
that  he  told  Weiner  of  the  levy,  at  the  time  in  the  store,  and 
that  certain  clerks  named  were  also  in  the  store.  On  being 
cross-examined,  he  further  stated:  ^I  made  the  levy  January 
23 ;  I  asked  Weiner  to  turn  me  out  property  on  the  executions; 
he  said  he  had  no  property ;  I  told  him  I  was  authorized  to  levy 
on  that  stock  of  goods ;  I  told  Weiner  I  had  made  a  levy  on  the 
stock  of  goods.''  On  the  same  day  he  indorsed  upon  the  ex- 
ecution, ^^  Levied,  January  23,  on  all  the  goods  in  the  store 
lately  occupied  by  S.  M.  Weiner."  Baer,  the  assignee,  was  not 
present  at  this  time. 

In  substance,  the  sheriff,  with  the  executions  in  his  possession, 
went  to  the  person  having  charge  of  the  property,  or  who,  with 
others,  was  in  its  apparent  possession,  and  in  view  and  control 
of  the  goods,  informed  such  person  that  he  levied  on  the  goods, 
and  indorsed  a  memorandum  of  such  levy  upon  the  executiona 

No  notice  of  ihe  levy  was  given  to  Baer,  the  assignee.  It  was 
sufficient  to  give  it  to  the  person  in  charge.  The  jury  have 
found  that,  as  to  creditors,  the  title  was  in  Weiner,  and  not  in 
Baer.    No  notice  to  Baer  could  have  been  necessary. 

The  plaintiffs'  counsel  requested  the  court  to  charge  the  jury 
that  there  was  no  evidence  of  a  sufficient  levy  upon  the  goods 
to  entitle  the  defendant  to  hold  the  goods.  The  court  declined 
so  to  charge,  and  the  plaintiffs  excepted.  The  court  charged 
the  jury  that  it  was  not  necessary  for  au  officer  to  take  manual 
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possesaion  of  the  goods^  or  to  assnme  tihe  entire  oontrol  oyer 
properfy,  to  oonstitute  «  yalid  levy ;  that  if  the  sheriff  went  in- 
to ^e  store  where  the  goods  in  question  were,  haying  in  posses- 
sion the  ezecntionSy  for  the  puipose  of  levying  on  the  goods, 
and  found  Weiner  in  the  store,  apparently  in  possession,  ex- 
hibited the  executions  to  Wdner,  informed  him  that  he  levied 
upon  the  goods,  and  he  then  levied  and  made  a  minute  upon 
his  executions^  this  constituted  a  sufScient  levy.  To  this  the 
plaintiffii  excepted.  I  am  of  the  opinion  that  the  evidence 
showed  a  sufficient  levy,  and  that  there  was  no  just  ground  of 
exception,  to  the  charge.  Gamp  v.  Chamberlain,  5  Den.  198 ; 
Bond  V.  WiUet  (in  this  series) ;  Both  v.  Wells,  29  Nl  T.  471 ; 
affirming  41  Barb.  194  In  the  latter  case,  the  rule  is  thus  laid 
down  by  Mullin,  J.:  ^'To  constitute  a  valid  levy,  the  officer 
must  enter  (kt  the  premises  where  the  goods  are,  and  take  pos- 
session of  them,  if  that  be  practicable ;  if  not,  then  he  must 
openly  and  imequivocally  assert  his  title  to  them  by  virtue  of 
his  executions.  It  is  not  essential  to  the  validity  of  the  levy 
that  he  take  actual  possession  of  the  goods,  or  that  he  remove 
them  from  the  custody  of  the  debtor.  The  test  of  a  valid  levy 
18  whether  enough  has  been  done  to  subject  the  officer  to  an  ac- 
tion of  trespass,  but  for  the  protection  of  the  execution."  In 
that  case  the  defendant  went  to  the  plaintifEls'  store,  saw  the 
goods,  asserted  his  right  to  them  by  virtue  of  his  levy,  in  the 
hearing  of  one  of  the  plaintiflb,  and  subsequently  the  fEict  that 
a  levy  had  been  made  was  indorsed  on  the  executions.  See, 
also,  the  explanation  of  the  rule  as  given  by  Seldbn,  J.,  in 
Both  V.  Wells.*  The  case  of  Both  v.  Wells  was  elaborately  ar- 
gued, and  the  reported  opinions  show  that  all  the  authorities 
on  the  subject  were  before  the  court,  and  were  carefully  consid- 
ered. It  is  a  clear  authority  in  iavor  of  the  defendant,  and  it 
is  not  necessary  to  go  fiirther  in  the  citation  of  cases. 

It  appeared  from  the  assignment  of  Weiner  that  a  preference 
was  given  therein  to  one  Qeorge  Judson,  to  the  amount  of  sixty 
dollars,  for  rent.    On  this  branch  of  the  case  the  court  charged 

*  CompMe  Bond  v,  TUllet  (vol.  1  of  this  series,  p.  165).  Where  also  Roth 
«.  Wells  is  trested  as  aathority  for  holding  that,  cu  againit  the  jttdgment 
debtor,  the  sheriff  has  a  right  to  sell  liis  goods,  within  Iiis  bailiwick. 
without  any  actoal  levy. 
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the  jury  that  if  Weiner  preferred  Judson  for  this  smn  for  the 
occupation  of  the  dwelling-house  used  by  him,  before  and  sub* 
sequent  to  the  assignment,  even  though  a  bona  fide  liability^ 
with  intent  that  the  same  should  accrue  to  Wetner's  future 
benefit,  by  securing  to  himself  and  fiunily  the  future  use  of 
said  dwelling-house,  without  paying  rent  or  being  liable  there- 
for, the  assignment  was  void.  To  this  charge  the  plaintiff  ez- 
cq>ted«  The  law  of  this  proposition  is  dearly  sound.  %  N.  T. 
365 ;  4  7(2.  211 ;  5  Id.  547.  The  evidenee  from  which  the  juxy 
were  authorized  to  draw  the  inference  of  the  proposed  intent* 
although  not  strong,  was  sufficient,  I  thii^,  to  raise  ihe 
question. 

These  questions  are  the  only  ones  requiring  particular  notioOi 

The  judgment  should  be  affirmed. 

All  the  other  judges  concurred,  except  Bookb8>  J.,  who  waa 
absent. 


Judgment  affirmed. 


ELY  V.  COOK. 

December^  1868. 
AlBimliiginpftrte^lM.  iV.SM;  S.  C,  S  IRK.  40t. 

Attorney  and  cUent  may  agree  that  any  costs  to  be  recovered  by  the  latter, 
in  an  action,  shall  belong  to  the  former ;  and  such  agreement,  being 
followed  by  recovery  of  judgment  for  costs,  and  an  assignment  thereof 
to  the  attorney,  constitates  him  the  owner  of  the  judgment,  and  pre- 
vents it  being  set  off  against  a  debt  dae  from  the  client  to  the  debtor  in 
the  judgment* 
The  following  are  sufficient  statements  of  the  facts  out  of  whidi  indebted- 
ness arose,  to  sustain  a  confession  of  judgment  :^ 
"The  defendant  has,  from  time  to  time,  borrowed  of  the  plaintiff 
money,  and  there  is  now  due  to  the  plaintiff  itoEOL  the  defendant  the  sum 
of  fifteen  hundred  dollars  for  cash  borrowed,  for  which  the  plaintiff  holds 
the  note  of  the  defendant,  bearing  date  the  12th  day  of  November,  18S0, 
and  payable  six  months  after  date." 

"  The  plaintiff  has  assumed  for  the  defendant  the  payment  of  the  sum 
of  two  thousand  dollars,  for  which  the  defendant  has  given  to  the  plidn- 
tiff  two  notes  made  by  said  defendant  of  one  thousand  dollars  each ;  one 

*  Compare  McGregor  «.  Comstock,  28  Jf.  71  287. 
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pa7»ble  sixtj  days  from  the  Idth  of  November  aloreMid,  and  the  other 
in  aiBfltj  daye  from  Mdd  date."* 

In  proceedings  for  a  diaoharge  ander  the  two-thirds  act  (2  2^.  ^.  17,  §  7), 
the  omission  to  swear  to  the  affidavit  annexed  to  the  insolvent's 
petition,  before  the  magistrate,  and  to  have  it  snbscribed  by  him,  prior 
to  the  granting  of  the  order  that  creditors  show  caose,  renders  the  dis- 
charge void  lor  want  of  jurisdiction. 

A  due  verifieation  of  the  petition,  subsequent  to  granting  the  order,  does 
Boi  cure  the  defect. 

Smith  Ely  brought  this  action,  in  the  New  York  Oom- 
mon  PleaSy  against  (George  Cook  and  the  Messrs.  Sherwood,  to 
have  a  discharge  in  insolTency  declared  void,  and  a  judgment 
setofd 

On  Noyember  29, 1850,  the  defendant  Oook  had  confessed 
judgment  to  Ely,  the  present  pLuntifd 

The  confession  (after  the  usual  consent  that  judgment  be 
entered),  stated  the  facts  in  reference  to  the  indebtedness,  in 
language  which  is  given  in  the  head-note. 

On  December  31, 1851,  Oook  obtained  a  discharge  from  his 
debts  under  2  R.  8. 17,  §  7,  known  as  the  '^  Two-thirds  acf 

In  1851  Ely  brought  a  creditors' suit  upon  his  judgment 
against  Oook,  seeking  to  set  aside  an  assignment  made  by  Cook 
as  fraudulent  as  against  them. 

The  Messrs.  Sherwood,  who  were  Cook's  attorneys  in  that 
action,  agreed  with  him,  when  they  undertook  the  defense  of 
the  action,  that  the  costff,  if  any,  should  belong  to  them ;  and 
they  succeeded  in  the  defense,  and  recovered  judgment  for  costs 
in  Cook's  iavor.  Upon  the  recovery  of  the  judgment  for  costs, 
Oook  assigned  it  to  them. 

Ely  brought  the  present  action,  against  Cook  and  the  Messrs. 
Sherwood,  asking  that  the  insolvent  discharge  be  declared  void, 
and  that  the  judgment  which  he  held  against  Cook  should  be 
set  oft  against  the  judgment  recovered  by  Oook,  and  which  had 
been  assigned  to  the  defendants  Sherwood.  The  objection  to 
the  discharge  was  that  the  aflSdavit  annexed  to  the  petition  of 
the  insolvent  was  not  sworn  to  by  the  petitioner  before  the 

*  See  also  Bead  «.  French,  28  ilT.  F.  265 ;  Acker  e.  Acker,  Clements  v. 
Qerow,  and  GandaU  «.  Finn,  reported  in  this  series ;  and  Frost  9.  Koon,  80 
iV:  r.  428 ;  Ingram  v.  Bobbins,  83  Id.  409  ;  Union  Bank  v.  Bash.  86  Id, 
631. 
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recorder,  nor  subscribed  by  the  recorder  prior  to  granting  the 
order  for  the  creditors  to  appear  and  show  cause  why  the  dis- 
charge should  not  be  granted,  as  is  required  by  section  7  of  the 
act 

The  cause  was  tried  before  Bsadt,  J^  who  held  that  the 
Sherwoods  were  protected  not  merely  by  a  lien,  but  by  the  fact 
that  the  costs  were  from  the  first  earned  by,  and  belonged  to, 
them  under  their  agreement  with  their  client ;  but  that  Cook's 
discharge  was  void.  He  accordingly  gave  judgment  in  iayor  of 
plaintiff  as  against  Cook,  but  diimissed  the  complaint  as  against 
the  Sherwoods. 

From  the  former  part  of  the  judgment  defendant  Cook  ap- 
pealed, and  from  the  latter  part  the  plaintiff  appealed,  and  the 
oourt  at  general  term  were  of  opinion  that  the  decision  in  favor 
of  the  Sherwoods  was  right ;  but  that  the  main  ground  of  relief 
— yiz :  the  set-off,— haying  thus  failed,  and  the  plaintiff's  judg- 
ment being  also  questionable  in  form,  the  plaintiff  was  not 
entitled  to  judgment  against  Cook ;  and  they  therefore  affirmed 
the  judgment  in  faTor  of  the  Sherwoods,  with  costs,  but  re- 
Tersed  the  judgment  as  against  Cook  without  ^costs*  Reported 
in  6  Abb.  Pr.  366;  S.  C^  2  HiU.  406. 

Plaintiff  then  appealed  to  this  court. 

(7.  Bainbridge  Smith,  for  plaintiff,  appellant 

H.  A.  Cram,  for  defendants,  respondents. 

By  thb  Coubt.— Dayibs,  J.— Assuming  the  judgment  to  be 
Talid,  and  the  discharge  Toid,  the  plaintiff  clearly  would  be 
entitled  to  no  relief  against  the  defendants  Sherwood,  in  this 
action,  if  the  conclusion  of  law  of  the  judge  is  correct,  yix : 
that  the  agreement  made  between  Cook  and  the  Sherwoods  was 
good  and  yalid,  and  the  subsequent  assignment  of  that  judg- 
ment by  Cook  to  them  passed  to  them  the  said  costs  and 
judgment  If  we  adhere  to  the  case  of  Booney  v.  Second 
Ayenue  Railroad  Company,  18  N.  Y.  368,  there  would  not  seem 
to  be  much  doubt  upon  this  subject  In  that  case  it  had  been 
agreed  between  the  plaintiff  and  his  attorney,  that  the  latter 
should  commence  and  prosecute  that  action  to  its  final  termina* 
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Mxmy  withont  fee  and  at  his  own  risk,  and  upon  his  final 
sacoen,  he  should  leceiTe  for  his  services  one  half  of  the  le- 
oorery,  and  if  the  amounts  should  not  exceed  six  hundred 
dollany  he  was  also  to  ha^e  the  taxable  costs.  The  phuntifl 
gaTe  the  attorney  an  irreyocable  power  of  attomej  to  receiTe 
the  amount  of  the  recoTery,  and  this  court  held  that  the 
attorney  had  a  Hen  upon  the  judgment  reooTered  by  him,  for 
his  serrices:  that  the  l^al  measure  of  these  sendees  was  the 
taxable  costs^  so  that  it  always  happened  that  the  extent  of  the 
lien  was  equal  to  the  costs  reoormd  in  the  action.  And  cases 
were  cited  showing  that  to  this  extent  the  attorney  was  legaided 
as  the  equitable  assignee  of  the  judgment  Judge  Hakutb,  in 
his  opinion,  says^  tiiat  the  principle  upon  which  the  ri^t  of 
the  attorney  to  protection  of  his  lien  had  been  sustained  is 
certainly  unaffected  by  the  Code.  As  in  other  cases  of  lien,  the 
attorney  Is  protected,  because  it  is  by  his  labon  and  sldll  that 
the  judgment  has  been  recoTered.  In  that  case,  the  agreement 
between  tiie  attorney  and  his  client  was  sustained ;  thus  hold- 
ing that  the  attorney,  independent  of  any  agreement,  had  a 
hea  upon  the  judgment  reooyered,  for  his  cost%  to  the  extent 
ot  the  amount  thereof^  but  that  it  was  competent  for  the 
attorney  and  client  to  fix  a  larger  or  diiferent  amount  of  com- 
pensation ;  and  the  right  of  the  attorney,  under  such  agree- 
ment,  would  be  protected.  That  case  is  therefore  an  authcnity 
directly  in  point  to  sustain  the  judgment  rendered  in  this 
actum. 

The  agreement  made  here  is  a  fad  established  in  this  case, 
and  it  can  be  decided  on  that  ground,  independent  of  the 
question  of  lien  of  the  attorney  for  costs,  as  sndL  Heie  the 
attorney  was  to  hare  the  whole  amount  of  the  reooTery,  as  his 
compensation  for  canyiuf  on  the  defense  to  the  action  {Mxise- 
euted  by  this  present  jjittatitl,  to  set  aside  Cook's  assignment 
It  was  lawftil  to  make  such  an  agreem^at  It  was  based  npoa 
a  good  consideration,  namely,  services  rendoed  and  to  be 
rendered  in  the  defense  of  that  action.  After  sndi  agreement 
was  made,  Cook  ceased  to  have  any  interest  in  the  reeoTery  in 
that  action.  Whateyer  judgment  he  should  recoyer  therein,  of 
rigkt  belonged  to  the  defendants  Sherwood,  and  not  to  the 
defendant  Cock.  In  executing  tu  then  tlie  assignnient  of 
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NoTember  6^  1856^  he  did  bnt  do  what  in  equity  he  wonld 
haye  been  compelled  to  do.  The  plaintiff  has  therefore  no 
legal  or  equitable  claim  to  haye  this  judgment^  which,  although 
recoyered  in  the  name  of  Cook,  did  not  in  fact  belong  to  him, 
nor  had  he  any  interest  therein,  applied  in  reduction  of  the 
debt  which  Cook  owes  to  him,  upon  his  judgment  The 
judgment,  therefore,  of  the  New  York  common  pleas  was  in  all 
respects  correct,  as  in  &yor  of  the  Sherwoods,  and  should  be 
aflbmed  with  costs. 

But  the  judgment  of  the  general  term  reyersing  that  of  the 
special  term,  against  the  defendant  Oook,  must  be  reyersed,  and 
the  judgment  of  the  special  term  against  him  affirmed  with 
costs.  The  plaintiPs  judgment  against  him  was  yalid,  and  in 
all  respects  a  compliance  with  the  proyisions  of  the  Gode.  The 
statement  conforms  to  its  requirements. 

The  assignment  and  discharge  of  the  defendant  Cook  were 
yoid,  for  the  reason  that  the  recorder  had  no  jurisdiction  of 
the  proceedings,  in  that  the  affidayit  annexed  to  the  insolyenf  s 
petition  was  not  sworn  to  by  him  before  the  recorder,  nor  sub- 
scribed by  the  recorder,  before  granting  the  order  for  the 
creditors  to  ttppear  and  show  cause.  The  subsequent  yerifica- 
tJon  of  the  petition  did  not  cure  this  defect;  and  consequently 
the  special  term  of  the  common  pleas  correctly  held  the  dis- 
charge to  be  yoid. 

The  plaintiff  was  entitled,  therefore,  to  a  judgment  against 
the  defendant  Cook,  declaring  such  assignment  and  discharge 
yoid,  and  for  the  amount  due  to  hinu 

BosBKBANS,  J.,  read  a  memorandum  of  opinion,  to  the  same 
effect,  in  respect  to  the  latter  questions,  holding  that  the  judg- 
ment was  yalid  as  between  the  parties  (citing  24  N.  Y.  110, 
325),  and  that  the  discharge  was  yoid  for  want  of  jurisdiction 
consequent  upon  the  omission  of  the  affidayit ;  but  he  dis- 
sented as  to  the  right  of  set-ofl. 

Balcom,  J.,  waj  also  for  reyersal  and  a  new  triaL 

Ekott,  J.,  concurrFid  in  the  opinion  of  Davibs,  J.,  as  to 
the  right  of  set-ofl^  but  not  as  to  plaintiff's  right  to  haye  judg- 
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ment  against  Cook,  for  the  incidental  xelief  against  the  dia- 
ehaige,  haying  failed  in  the  main  relief  of  set-oft 

The  other  judges  concorred  in  the  opinion  of  Datub^  J. 


Judgment  reyersed,  and  judgment  of  special  term  aiBrmadf 
with  costs  to  appellant  against  the  defendant  Cook,  and  with 
costs  to  the  respondent  Sherwood,  against  the  appellant 
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Jane,  1887. 

One  to  the  paTment  of  whose  debt  mooiej  is  applied  widck  belongs  to  a 
third  pereon,  is  liable  therefor  in  mn  sctioa  by  the  Istter,  if  he  sas- 
peeled  sad  hsd  resson  to  beiiere  that  it  did  belong  to  sodi  pefson,  sad 
he  parted  with  no  Tslne  on  the  fidth  of  the  timnssetioo.'^ 

Alfred  Ely  sued  Luther  T.  Norton  in  the  supreme  court;  his 
complaant  alleging  three  causes  of  action ;— one  for  money  had 
and  reoeired ;  another,  for  money  lent  and  paid ;  and  the  third, 
alleging  that  one  (George  McLean  became  possessed  of  money 
as  plaintiifs  agents  which  at  the  request  of  the  defendant  ha 
paid  out  to  the  defendant's  use,  and  that  defendant  promised  to 
repay  the  same,  but  had  not  done  so,  &c. 

These  three  counts  were  for  one  and  the  same  claim. 

The  fiicts  proTcd  on  the  trial  were,  that  the  defendant  Nor- 
ton and  Gtooige  McLean,  had  been  in  partnership ;  that  they 
dissolved,  and  Norton  released  the  assets  to  McLean,  upon  Mo- 
Lean's  agreement  to  pay  all  the  firm  debts. 

McLean,  who  was  carrying  on  another  business,  on  his  own 
account^  besides  that  of  the  late  partnership,  procured  plaintiff 
to  indone  a  draft  for  him,  to  raise  money  to  be  used  in  that 
other  business;  and  not  being  ready  to  meet  the  draft  at  its 
maturity,  he  made  and  indorsed  two  other  drafts,  and  gave  them 
to  the  jdalntifl^  at  plaintifrs  request,  to  indemmfy  him  against 
his  liabib'iy  on  the  first  draft  Plaintiff  procured  these  two 
drafts  to  be  discounted,  and  deposited  the  proceeds  to  his  own 


«  Compare  Heniy  «.  Wilkes,  87  N.  T.  SOL 
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credit  in  bank.  He  then  drew  two  checks  against  the  deposit, 
and  gave  them  to  McLean^  with  instructions  to  apply  them  to 
take  up  the  first  drafts  and  thus  discharge  plaintiff  from  his 
liability  as  accommodation  indorser  of  that  paper. 

In  contravention  of  these  instructions^  McLean  fraudulently 
retained  the  money  which  he  receired  on  the  checks.  Shortly 
after  ward)  a  debt  of  the  late  firm  of  Norton  &  McLean  fell  due, 
and  the  creditor  proceeded  to  foreclose  a  chattel  mortgage 
which  he  held  as  collateral,  and  sold  thereon  the  assets  of  the 
late  firm. 

Meanwhile  Gteorge  McLean  had  made  an  assignment,  in 
trust  for  the  benefit  of  creditorsf,  to  his  brother  Murray  Mc- 
Lean ;  and  the  latter  purchased  the  property  at  the  sale^  and 
procured  from  Geoige  McLean,  a  part  of  the  funds  which 
George  had  receired  as  the  proceeds  of  plaintiff's  checks,  and 
used  the  same  in  paying  the  purchase  price.  Defendant  was 
present  at  the  sale.  There  was  conflict  in  the  testimony  as  to 
whether  defendant  knew  plaintiff's  money  was  used  for  the 
purchase;  but  the  referee  found  that  defendant  had  reason  to 
suspect  that  the  money  was  plaintiff's,  and  that  he  assented  to 
its  payment 

The  referee  held,  that  the  money  obtained  by  George  Mc- 
Lean on  plaintiff's  checks  was,  in  McLean's  hands,  plamtiff's 
property,  held  by  McLean  under  special  instructions ;  and  that 
the  appropriation  of  part  of  it  to  pay  the  debt  of  Norton  &  Mc« 
Lean,  was  made  with  the  knowledge  and  assent  of  defendant 
Jud^ent  for  plaintiff  having  been  affirmed  at  general  term, 
defendant  appealed. 

W.  C.  Rowley^  attorney  for  defendant,  appellant ; — ^Lisisted 
that  defendant  never  received  the  money,  and  that  it  was  not 
paid  at  his  requeaty  and  tiierefore  the  action  did  not  lie ;— citing 
Dnmond  v*  Carpenter,  3  Johns.  183 ;  Amidon  v.  Wheeler,  3 
nUU  137 ;  Appleton  Bank  v.  McGilvray,  4  Maes.  518 ;  Gatland 
V.  Loyd,  6  Meee.  d  If.  25 ;  Sadler  v.  Evans,  4  Burr.  1985 ;  Cox 
r.  Prentia,  3  Maule  d  /S.  344 ;  Edwards  v.  Hoddmg,  5  ToMnt 
815 ;  Horsfall  v.  Handlcy,  8  Taunt.  136 ;  Marsh  v.  Eieting,  1 
Bing.  198 ;  a  C,  1  Scott  (Eng.  Cases),  5 ;  Harrison  v.  Walker, 
Peake,  111 ;  2  Kent  Com.  7  ed.  108-9 ;  Story  Agency,  §§  157- 
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164 ;  229 ;  2  Loftus,  51-57 ;  Henry  v.  Marvin,  3  E.  D.  Smithy 
71 ;  Mason  v.  Waite,  17  Mass.  560 ;  Hall  v.  Marston,  Id.  575 ; 
Ellis  V.  Ohio  life  &  Trust  Co.,  4  Ohio,  628 ;  Chitty  on  Cont. 
526-527,  529,  514-523 ;  O'Coaly  v.  Natchez,  1  Smedes  <«  Jf.  31 ; 
Bnmap  v.  Partridge,  3  VL  144. 

John  n.  Jteynolds,  for  plaintiff,  respondent; — Cited,  Dumond 
V.  Carpenter,  3  Johns*  183 ;  Henry  v.  Marvin,  3  JS.  D.  Smithy  71 ; 
Amidon  v.  Wheeler,  3  Hilly  137 ;  Pierce  v.  Crafts,  12  Johns. 
90 ;  Mason  v.  Waite,  17  Mass.  560 ;  Hall  v.  Marston,  Id.  575; 
Caussidiere  v.  Beers  (reported  in  vol.  1,  p.  333,  of  this  series). 

By  the  Court- — Bookes,  J. — ^This  is  an  appeal  by  the  de* 
fendant  from  the  judgment  of  the  general  term  of  the  supreme 
court,  affirming  a  judgment  entered  on  the  report  of  a  referee. 

The  referee  finds  as  the  facts  of  the  case,  that  one  Oeorge 
McLean  became  possessed  of  a  sum  of  money  amounting  to 
more  than  four  thousand  dollars,  belonging  to  the  plaintiff,  in- 
trusted to  him  by  the  plaintiff  for  a  special  purpose.  That,  in 
yiolation  of  his  duty  as  such  depositary,  and  in  fraud  of  the 
rights  of  the  plaintiff,  McLean,  through  the  instrumentality  of 
his  brother,  and  with  the  knowledge  and  assent  of  the  defend- 
ant, applied  to  the  use  of  the  latter  the  sum  of  one  thousand 
one  hundred  and  seventy  dollars,  part  of  said  sum  of  four 
thousand  dollars.  That  the  defendant  suspected  and  had 
reason  to  belieye  that  the  money  so  applied  to  his  use  was  part 
of  the  money  of  the  plaintiff  which  had  been  intrusted  to 
McLean  for  the  special  purpose  aforesaid.  The  referee  directed 
judgment  for  the  plaintiff  and  against  the  defendant  for  the 
sum  so  applied  to  his  use  with  interest 

There  is  abundant  evidence  to  support  the  finding  of  the 
referee,  and  it  follows,  of  course,  that  the  case  must  now  stand 
on  the  facts  found  and  stated  by  hiuL  And  on  those  facts  the 
right  of  recovery  by  the  plaintiff  was  clear  beyond  possible 
question.  The  defendant  received  the  plaintiff's  money  to  his 
own  use  and  benefit,  with  notice  of  its  diversion  and  misappro- 
priation. According  to  the  facts  found,  he  suspected  and  had 
reflflon  to  believe  that  the  money  was  the  proi>erty  of  the  plain- 
tiff   This  was  notice  to  him  of  the  fact,  and  besides  he  parted 
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with  no  consideration^  real  or  pretended^  on  the  iaith  of  the 
transaction. 
The  judgment  should  be  affirmed,  with  costs. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


EMEESON  V.  BLEAKLET.* 

Jane,  1867. 

An  action  in  tlie  nature  of  replevin,  brought  by  an  assignee  for  the 
benefit  of  creditors,  to  recover  damages  from  a  sheriff,  for  the  tortious 
taking  of  assets,  does  not  abate  by  the  death  of  the  plaintiff.  The 
cause  of  action  survives  by  virtue  of  2  B.  8.  447. 

The  proper  parties  to  be  substituted,  in  such  a  case,  are  the  personal 
representatives  of  the  deceased  trustee,  since  the  action  relates  to  per- 
sonal property  .f 

But,  if  a  successor  in  the  trust  is  appointed,  and  he  is  substituted  as  plaintiff 
in  the  action  upon  the  consent  of  the  defendant,  the  defendant  cannot 
afterwards  avail  himself  of  the  objection  that  the  action  is  not  properly 
prosecuted  by  him  as  plaintiff. 

The  rule  that  the  testimony  given  on  a  former  trial,  by  a  witness  since 
deceased,  is  admissible  in  evidence,  is  applicable  to  the  testimony  given 
by  a  party  to  the  action. 

In  an  action  to  recover  specific  personal  property,  the  jury  found  for  the 
plaintiff  as  to  the  one  part,  and  for  the  defendant  as  to  the  other, 
designating  the  articles  generically,  without  specifying  them  in  detail. 
Held,  that  it  was  competent  for  the  court  to  render  the  verdict  certain 
by  directing  an  amendment  of  the  complaint,  inserting  therein  a  list 
of  each  class  of  articles  intended  by  the  generic  designation  of  the 
verdict. 

Robert  Grant,  assignee  of  William  Montgomery,  brought 
this  action,  in  the  supreme  court,  against  William  Bleakley,  Jr., 
Sheriff,  &C.,  Jesse  M.  Emerson  being  substituted  for  plaintiff 
on  his  death.    The  appellant  relied  on  the  following  fkcts. 

On  or  about  December  17, 1859,  one  Alfred  Booth  obtained 
a  judgment  in  the  supreme  court,  in  Westchester  county, 
against  William  Montgomery  and  William  Garabrant  for  two 

*  See  for  decisions  affecting  this  case.  Booth  v.  Bunce,  81  If,  T.  246 ; 
The  Same  v  The  Same,  83  Id,  189. 

t  Compare  Bunn  v.  Vaughan,  vol.  1  of  this  series,  p.  253. 
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thonsand  two  hundred  and  cdxtj-eight  dollars  and  thirty-eight 
cents,  on  two  promissory  notes  made  by  them  as  '^  Montgomery 
&  Co.^ 

On  the  20th  of  the  same  month,  1859,  Booth  caused  execu- 
tion thereon  against  the  property  of  Montgomery  and  Oara- 
brant,  to  be  issued  to  the  defendant  in  this  suit,  Bleakley,  then 
sheriff  of  Westchester  county. 

On  October  20, 1857,  a  stock  company  had  been  organized 
by  William  Montgomery  and  four  others,  by  the  title  of  the 
"New  York  Steam  Saw-mill  and  Machine  Company.** 

On  the  next  day,  one  day  after  the  date  of  the  certificate  of 
incorporation  of  the  company,  William  Montgomery  and  one 
Lund  (who  had  become  a  partner  of  Montgomery  in  the  place 
of  Oarabrant),  for  the  consideration  of  one  hundred  thousand 
dollars,  made  a  bill  of  sale  of  "  all  the  materials,  good-will,  and 
appurtenances  of  whatever  kind  or  nature  appertaining  and 
belonging  to  the  manufacturing  and  machine  business  hereto- 
fore conducted  under  the  name  of  William  Montgomery  & 
Co.,**  together  with  the  fall  right  to  the  immediate  occupancy 
of  the  premises  in  which  said  property  was  contained,  &c.,  to 
the  said  New  York  Steam  Saw-mill  and  Machine  Company. 

On  the  same  day  Montgomery  and  Lund  executed  another 
bill  of  sale  to  said  Steam  Saw-mill  and  Machine  Company,  for 
consideration  of  fifteen  thousand  dollars,  '^  of  all  the  steam  saw- 
mills, steam  engines,  boilers,  machinery,  and  stock  of  all  kinds 
manufactured,  or  in  process  of  manufacture,  appertaining 
to  and  belonging  to  the  engine  and  machine  manufacturing 
department  of  the  business  heretofore  conducted  under  the 
name  of  Messrs.  Montgomery  &  Co.,  together  with  all  the  be- 
longings thereto,"  &c. 

Montgomery  became  the  president  of  this  machine  company 
on  its  organization,  and  always  continued  such  president,  and 
had  the  management  and  direction  of  its  business. 

Montgomery  &  Co.  had  a  lease  of  the  factory  premises  for 
five  years  from  May  1,  1855,  which  passed  to  the  machine 
company  under  the  bill  of  sjile  first  above  mentioned. 

On  December  23, 1858,  an  agreement  was  entered  into  between 
Montgomery  and  certain  others  of  the  stockholders  of  the  said 
machine  company,  by  which  said  Montgomery  was  to  become 
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possessed  of  their  stock  on  certain  conditions,  which  it  is 
claimed  were  never  performed  by  Montgomery. 

Montgomery,  on  November  29,  1869,  execnted  a  general 
assignment  for  the  benefit  of  his  individual  creditors,  to  Robert 
Grant, ''  of  all  the  estate  and  property,  real  and  personal,  of 
him,  the  said  William  Montgomery,  either  individually,  or  as  a 
member  of  the  late  firm  of  Montgomeiy  &  Co.,  or  a  corporator 
07  stockholder  of  the  New  York  Steam  Saw-mill  and  Machine 
Company.** 

Under  this  assignment  Grant  claimed  title  to  the  property  in 
question.  And  as  the  defendant,  as  sheriff,  had  in  the  first  in- 
stance levied  upon  said  property,  under  the  said  execution  of 
Booth,  against  Montgomery  and  Garabrant,  this  action  of 
replevin  was  brought  by  Grant. 

On  a  former  trial  of  the  cause  the  plaintiff  recovered  judg- 
ment for  the  full  amount  of  his  claim,  afber  the  entry  of  which 
be  died.  Subsequently  Montgomery,  the  assignor,  applied  to 
the  court  by  petition  for  the  appointment  of  a  successor  in  the 
trust,  which  the  court  granted  by  the  appointment  of  Emerson, 
the  present  plaintiff.  The  court  also  granted  an  order  substi- 
tuting Emerson  in  the  place  of  Grant  as  plaintiff  in  this  action. 
Both  these  orders  were  made  upon  the  written  consent  of 
defendant 

Emerson  being  thus  substituted  as  the  successor  in  trust 
and  as  plaintiff  in  the  action,  defendant  appealed  from  the 
judgment  which  Grant  had  recovered,  the  result  of  which 
appeal  was  that  a  new  trial  was  ordered. 

On  the  trial,  the  jury  found  that  the  stock  and  materials  be- 
longed to  Robert  Grant,  valuing  the  same  at  thirteen  thousand 
two  hundred  and  thirty-three  dollars  and  eighty-one  cents; 
and  that  the  tools  and  fixtures  belonged  to  the  Steam  Saw- 
mill and  Machine  Company,  valuing  the  same  at  thirteen 
thousand  one  hundred  and  fifty-eight  dollars. 

Upon  the  coming  in  of  the  verdict,  the  court  directed  the 
complaint  to  be  amended  so  as  to  conform  to  the  evidence,  by 
designating  the  portion  of  the  property  found  for  plaintiff  by 
the  jury,  and  described  by  them  as  "  stock  and  materials,*'  and 
by  designating  also  the  portion  found  for  defendant,  which  the 
jury.h^y^  described  as  ''tools  and  fixtures.'*    The  amendment 
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was  made  by  inaerting  at  the  end  of  the  list  of  articles  in  the 
complaint,  an  enumeration  of  fiiose  which  were  known  as 
**  tools  and  fixtnrefl,"  and  a  statement  that  the  residue  of  the 
property  was  known  as  ^  stock  and  materials.^  This  amend- 
ment was  made  against  the  defendant's  objection. 

Judgment  entered  in  conformity  with  the  yerdict,  was 
aflSrmed  by  the  supreme  court  at  general  term.  Defendant 
appealed. 

S.  E.  Churchf  for  plaintiff,  respondent; — Cited  %  R.S.  5  ed. 
19,  §53;  /A  22,  §87;  Id,  213,  §14;  Id.  670,  §14;  Id.  777, 
§  113 ;  2  Den.  125 ;  Cod$y  §  113 ;  §  121,  subd.  2 ;  Amendment 
of  1857,  §  101 ;  4  Ahh.  Pr.  106;  3  &  &  5  ed,  §  87,  et  seq. ;  29 
SarJ.  664 ;  18  How.  Pr.  112 ;  2  Johns,  17 ;  11  Id.  28 ;  12  Wend. 
41;  CiMfo,  §173. 

R.  W.  Van  PeU,  for  defendant,'  appellant ; — Cited,  Burkle  v. 
Luce,  1  N.  Y.  (1  C<mst.)  163 ;  2  iZ.  8.  576,  §  2 ;  /A  386-7, 
§§  2,  3 ;  Webber  v.  Underbill,  19  Wend.  447 ;  Cutfield  v.  Comey, 
2  WiU.  83 ;  Code,  §  121 ;  Hopkins  v.  Adams,  5  Ahh.  Pr.  361 ; 
Fuller  V.  Lewis,  13  How.  Pr.  219 ;  Dwight  v.  Enos,  9  N.  Y. 
470 ;  Seaman  v.  Luce,  23  Barb.  240 ;  Hall  v.  Bobinson,  2  JV. 
Y.  293  \b  N.Y.  (1  Sdd.)  344;  1  R  D.  Smith,  522;  Eenaud 
V.  Conselyea,  7  Ahh.  Pr.  105 ;  S.  C^  4  Id.  280 ;  Manning  v. 
Monaghan,  23  N.  Y.  539;  Cobb  i^.  Cornish,  16  Id.  602 ;  Gilbert 
V.  Beach,  Id.  606 ;  Ackerman  v.  Emott,  4  Barh.  626 ;  Torrey  v. 
Bank  of  Orleans,  7  HiU,  260;  Dobson  v.  Eacey,  3  Sandf. 
Ch.  60. 

Huisrr,  J^ — The  appellant  claims  a  reyersal  of  the  judgment 
below,  on  the  ground  that  this  being  an  action  of  replevin,  for 
a  tortious  taking  of  the  property  in  question  by  the  defendant 
from  the  possession  of  Grant,  the  action  abated  by  the  death  of 
Grant,  in  whom  the  right  of  action  existed.  Grant  died  a  year 
and  a  half  before  the  trial  occurred  on  which  the  present  judg- 
ment was  rendered  ;  and  the  claim  involves  the  invalidity  of  aJl 
the  proceedings  subsequent  to  his  death.  The  appellant  also 
claims  that  the  existence  of  a  verdict  in  favor  of  Grdut,  at  the 
time  of  hia  death,  places  the  plaintiff  in  no  better  situation,  for 
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the  reason  that  that  verdict  was  afterwards  set  aside  by  the 
court  of  appeals ;  and  a  yerdict  set  aside,  it  is  claimed,  is,  in 
law,  as  if  there  had  been  no  verdict  The  appellant  insists  that 
upon  the  death  of  Orant,  the  trust  estate  conveyed  to  him  by 
the  assignment  of  Montgomery,  descended  to  his  personal  repre- 
sentatives, and  that  this  action  should  be  brought  by  them,  if 
by  any  one,  and  not  by  a  newly  appointed  trustee.  These  sug- 
gestions involve  separate  considerations,  which  will  be  more 
readily  appreciated  by  a  separate  examination  of  the  proposi- 
tions. 

First  Did  the  action  of  Grants  for  the  tortious  taking  and 
conversion  of  this  large  amount  of  property,  abate  by  his  death, 
in  the  sense  that  all  claim  for  compensation  was  thereby  ended  ? 
If  this  action  had  been  to  recover  damages  for  an  assault  and 
battery  or  a  libel  of  which  he  had  been  the  subject,  upon  his 
death  before  verdict,  all  right  to  damages,  in  any  form  or  by 
any  party,  would  have  ceased.  The  maxim  "  actio  personalis 
moritur  cum  persona/*  applies  to  such  a  case.  In  the  present 
case  a  debtor  in  failing  circumstances  had  conveyed  to  Grant  a 
large  amount  of  personal  property,  upon  the  trust  and  direction 
that  he  should  apply  the  proceeds  of  the  same  in  the  payment 
of  certain  specified  debts.  The  defendant,  as  sheriff,  seizes  the 
same  upon  an  execution  against  the  insolvent  debtor,  and  re- 
moves the  same  from  the  possession  of  Grant.  The  assignee. 
Grant,  brings  an  action  to  recover  damages  for  such  removal, 
but  before  trial  he  dies.  The  rule  in  such  case  is  provided  by 
statute  (2  R.  S.  447,  §  1) :  "For  wrongs  done  to  the  property, 
rights,  or  interests  of  another,  for  which  an  action  might  be 
maintained  against  the  wrong-doer,  such  action  may  be  brought 
by  the  person  injured,  or,  after  his  death,  by  his  executors  or 
administrators,  against  such  wrong-doer,  and  after  his  death, 
against  his  executors  and  administrators,  in  the  same  manner 
and  with  the  like  effect  in  all  respects,  as  actions  founded  upon 
contracts.**  It  is  further  provided  by  section  121  of  the  Code 
of  Procedure  that  "  No  action  shall  abate  by  the  death,  mar- 
riage, or  other  disability  of  a  party,  or  by  the  transfer  of  any 
interest  therein,  if  the  cause  of  action  survive  or  continue.'* 
Being  a  claim  for  wrongs  done  to  the  property  of  Grant,  and  it 
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being  clear,  therefore,  that  the  cause  of  action  survived  the 
death  of  Grant,  the  right  to  damages  did  not  cease  with  his  life. 

Second.  It  is  said,  however,  by  the  appellants,  that  this  cause 
of  action  vested  in  Grant's  executors,  and  not  in  a  new  trustee 
to  be  appointed  by  the  court ;  and  this  is  the  second  question 
in  the  case.  I  understand  the  law  to  be  that  personal  estate 
held  in  tfust,  upon  the  death  of  the  trustee  descends  to,  and 
the  title  vests  in,  the  personal  representatives  of  the  trustee, 
and  that  the  provisions  of  the  statute  giving  the  title  to  a 
trustee  to  be  appointed  by  the  court,  apply  to  trusts  in  real 
estate  only.  1  B.  S.  730,  §  68 ;  Savage  v.  Bumham,  17  iV".  F. 
561 ;  Kane  v.  Gott,  24  Wend.  641 ;  Bunn  v.  Vaughan  (voL  1, 
p.  253,  of  this  series).  The  parties,  however,  have  made  the  law 
for  themselves  in  the  present  case,  by  their  stipulation  of  Octo- 
ber 20, 1862.  This  stipulation  is  signed  by  the  appellants'  attor- 
neys ;  recites  that  Grant  sued  as  the  assignee  of  Montgomery ; 
that  he  died  since  judgment  had  been  entered ;  that  Emerson 
had  been  api)ointed  his  successor  in  the  execution  of  the  trusts 
contained  in  the  assignment,  and  that  an  appeal  was  about  to 
be  taken  £rom  the  judgment,  and  concludes  thus:  ^*Wedo 
hereby  consent  that  the  said  Emerson  be  substituted  for  said 
Grant  in  this  attion."  This  binds  the  appellants  as  completely 
SB  if  they  had  stipulated  that  Emerson  was  Grant's  executor, 
and  that  the  action  should  proceed  without  further  delay. 
They  agree,  in  substance,  that  Emerson  is  the  proper  person  to 
prosecute  Grant's  rights  under  the  assignment,  and  consent 
that  he  may  do  so  as  plaintiff  in  the  present  action.  If  the 
general  rule  of  law  is  as  claimed  by  the  appellants,  it  is  evident 
that  the  present  action  is  properly  prosecuted.  This  view  of 
the  case  renders  it  necessary  to  consider  the  effect  of  the  first 
verdict,  the  vacating  the  same,  and  the  rendering  of  a  second 
verdict  in  favor  of  the  plaintiffi 

There  are  several  minor  questions  presented  upon  the  appel- 
lants' hne{,  which  have  been  carefully  considered,  and  no 
reason  for  disturbing  the  judgment  is  perceived.  The  questions 
of  fact  were  of  a  doubtful  character,  but  having  been  deter- 
mined by  the  jury,  we  are  not  at  liberty  to  interfere  with  them. 
D'either  do  questions  of  practice  or  regularity  properly  come 
under  consideration  in  cases  like  the  present    The  most  of  the 
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questions  of  law  were  ruled  as  requested  by  the  appellant    If 
any  injustice  has  been  suffered  by  them^  it  was  at  the  hands  of 
the  jury,  for  which  we  can  give  no  redress. 
The  judgment  should  be  afiSrmed. 

JJI.PAREEBy  J.— I  think  there  was  no  abatement  of  the  action 
by  the  death  of  Grant,  the  original  plaintifll  The  cause  of 
action  surviyed  by  virtue  of  the  statute  (2  R.  8.  447,  §  1 ; 
Webber  v.  TTnderhill,  19  Wend,  447) ;  and  this  being  so,  section 
121  of  the  Code  of  Procedure  saves  the  action  from  abatement 

Although  Grant  held  the  property  in  question  as  a  irustee, 
on  his  death  it  passed,  under  the  common  law,  to  his  personal 
representatives,  who  were  bound  to  execute  the  trust  (De 
Peyster  u.  Ferrers,  11  Paige,  19).  We  held  in  the  case  of  Bunn 
t;.  Yaughan,  decided  at  the  last  term  of  this  court,  that  section 
68  of  the  article  of  the  revised  statutes  relative  to  uses  and 
trusts  (1  B.  S.  730,)  does  not  relate  to  personal  property,  and 
that  the  common  law  rule  above  referred  to  still  exists  and 
applies  in  reference  to  such  property.  The  consequence  is,  that 
on  the  death  of  Grant,  the  title  to  the  property  passed  to  his 
legal  representatives,  who,  unless  they  had  transferred  it  to 
Emerson,  should  have  been  substituted.  But  the  api)ointment', 
by  the  court,  of  Emerson  to  execute  the  trusts  of  the  assign- 
ment, and  his  substitution  as  plaintiff  in  the  action,  having 
both  been  made  by  the  express  consent  and  stipulation  of  the 
defendant,  set  forth  in  the  case,  I  am  inclined  to  think  his 
motion  for  a  dismissal  of  the  complaint  upon  the  trial,  on  the 
ground  that  the  title  to  the  property  was  in  the  personal  repre- 
sentatives of  Grant,  was  properly  denied.  Non  constat  that  the 
cause  of  action  had  not  passed  by  assignment  from  the  per- 
sonal representatives  of  Grant  to  Emerson.  In  that  case  he 
was  the  proper  person  to  be  substituted;  and,  I  think,  as 
against  the  defendant,  under  his  stipulations,  such  assignment 
should  be  presumed. 

The  other  grounds  on  which  the  nonsuit  was  claimed,  to 
wit,  that  Grant  was  not  the  owner  of  the  property  when  the 
suit  was  brought,  and  that  it  was  incompetent  for  Mont- 
gomery to  make  any  transfer  to  himself,  were  also  properly 
regarded  as  not  well  taken — the  first  as  involving  a  question  of 
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fact  for  the  }wrj,  and  the  other  as  not  ooTering  the  whole  of 
tiie  plaintiff's  claim. 

The  olijjection  to  the  introduction  of  Grant's  testimony  on 
the  former  trials  was  properly  oyerroled.  It  was  but  the  com- 
mon case  of  reproducing  the  testimony  of  a  deceased  witness. 
I  see  nothing  in  the  objection  that  he  was  a  party.  He  was 
also  a  witness,  and  therefore  within  the  rule  allowing  proof  of 
what  he  testified  to  be  giyen.  The  inquiry  of  the  witness 
Montgomery,  whether  he  received  any  directions  from  Grant  in 
T^ard  to  the  property^  immediately  after  the  deliyery  of  the 
assignment,  was  releyant  and  proper  as  part  of  the  res  gestm. 
The  question  to  fiie  same  witness,  as  to  what  was  done  with 
moneys,  which  he  had  stated  were  realiised  from  a  portion  of 
tiie  assigned  property,  was  also  properly  allowed. 

I  see  no  error  in  the  rulings  in  regard  to  the  questions  put  to 
the  witness  Lund  as  to  his  delivery,  when  he  left»  of  the  stock, 
ftc,  at  ilie  machine  shop,  to  Montgomery,  and  as  to  his  ever 
again  exercising  any  acts  of  ownership  over  the  property. 
This  was  clearly  pertinent  to  the  question  which  was  litigated^ 
whether  Montgomery  owned  the  property,  or  any  part  of  it 

The  offer  of  the  defendant  to  inroTe  that  the  sheriff  of  West- 
chester levied  upon  the  property  in  question,  as  the  property  of 
the  Steam  Saw-mill  and  Machine  Company,  after  this  suit  was 
brought,  was  wholly  irrelevant  and  immaterial,  and  was 
properly  excluded. 

The  court  was  requested  to  ohaige  ''that  if  the  sheriff 
(defendant)  found  Montgomery  in  the  actual  possession  of  the 
property  levied  on  under  the  Booth  execution,  the  plaintiff 
must  prove  a  demand  of  said  property  and  refusal  to  surrender 
it  before  he  could  recover,''  which  was  refused.  If  the  property 
belonged  to  the  plaintifl^  the  taking  it  out  of  tiie  possession  of 
Montgomeiy— -who  was  the  jdamtiff's  agent,  using  it  in  the 
plaintiff's  business— in  hostility  to  the  plaintiff's  right  to  it, 
was  a  wrongftil  taking  as  against  the  plaintiff  (Clark  v. 
(SKdnneiv  20  JoA^  465),  and  no  demand  was  necessary.  Cum- 
mings  t^.  Yorce,  3  HiU,  282 ;  Dunham  v.  Wyckof!^  3  Wend^ 
280.    The  request  was^  therefore^  prc^ierly  refused. 

As  to  the  defendant's  request  to  chaige  that  Mont^cnnery, 
while  acting  as  {riresideiit  of  t^e  machine  company^  could  not 
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become  the  purchaser  of  its  property  if  objected  to  by  any 
stockholder  or  creditor  of  the  company,  there  was  nothing  in 
the  eyidence  calling  for  such  instruction  to  the  jury,  nor  for 
anything  more  on  that  subject  than  the  court  had  already  said 
to  them ;  for  they  had  already  been  instructed,  that,  as  to  all 
that  portion  of  the  property  in  question  which  had  been  trans- 
ferred to  the  machine  company,  and  which  had  been  acquired 
by  said  company,  the  title  to  it  remained  in  the  company  at 
the  time  of  the  assignment,  and  did  not  pass  to  Grant,  and 
that  Montgomery's  interest  in  such  property  at  the  time  of 
the  assignment  was  a  stockholder's  interest  only,  and  that  only 
such  interest  passed  by  the  assignment,  so  that  the  additionid 
instruction  requested  was  entirely  nugatory. 

The  compMnt  now  made  by  the  plaintifTs  counsel,  that 
under  the  charge  of  the  court  it  was  the  duty  of  the  jury  to 
render  a  verdict  for  the  defendant  as  to  all  the  property  in 
question,  and  that  the  court  below  should,  on  that  ground, 
haye  set  aside  the  yerdict,  is  not  one  which  this  court  can  listen 
to  or  redress.  The  case  is  not  open  to  us  for  an  examination 
of  the  fkcts. 

The  finding  by  the  jury  that  Grant  was  the  owner  of  that 
portion  of  the  property  in  question  described  as  stock  and 
materials,  and  not  of  that  described  as  tools  andfixtures,  ren- 
dered necessary  a  more  specific  description  of  the  two  classes. 
This  the  court  ordered  to  be  made  by  directing  the  complaint 
to  be  amended  so  as  to  conform  to  the  evidence,  and  to  desig- 
nate the  portion  of  the  property  found  for  the  plaintiff, 
described  as  ^  stock  and  materials,"  and  the  portion  found  for 
the  defendant,  described  as  *^  tools  and  fixtures,''  to  which  the 
counsel  for  the  defendant  excepted;  and  thereupon  the  plain- 
tiff did  amend  the  complaint  by  inserting  at  the  end  of  the  list 
of  articles  a  list  of  those  which  he  denominated  ^  tools  and 
fixtures/'  and  stated  that  the  residue  of  said  property  was  known 
as  ^  stock  and  materials."  No  fault  was  found  with  the  man- 
ner in  which  the  distribution  was  made  and  the  amendment 
carried  out 

I  think  it  was  competent  for  the  court  to  amend  the  verdict^ 
as  was  in  effect  done,  for  the  purpose  not  of  adding  or  subtract- 
ing, but  specifying  in  accordance  with  the  evidence,  as  was 
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done  in  this  case.     Sleght  v.  Hartshome^  1  Johns.  149 ;  1  Sell 
Pr.  480 ;  1  Archb.  Pr.  215;  2  Id,  275. 

Upon  the  whole  case,  I  am  of  the  opinion  that  the  judgment 
should  be  afl&rmed. 

All  the  judges  concurred  except  Scbughah^  J.^  who  did  not 
Tote. 

Judgment  affirmed,  with  costs. 
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September,  1864 ;  again,  Maicb,  18(t9. 
iS(on  the  seoond  appeil)  89  Barb,  tm 


The  eontents  of  a  document  which  has  been  loet  or  destroyed,  without 
the  fault  of  the  part j  offering  it,  maj  be  proved  by  secondary  evidence* 
although  Buch  document  be  one,  the  genuineneaa  of  which,  by  reason 
of  age,  proves  itself,  without  ordinary  proof  of  its  execution.  In  such  a 
case  the  same  principle  of  necessity  which  admits  secondary  evidence 
of  its  contents,  allows  proof,  by  testimony,  of  its  general  appearance  and 
of  its  marks  of  antiquity  * 

It  is  not  indispensable  to  the  admission  in  evidence  of  an  ancient  will  or 
deed  without  ordinary  proof  of  execution,  that  possession  in  strict  ac- 
eordanoe  with  the  terms  of  the  instrument  be  shown,  if  such  an  account 
of  it  is  given  as  may  under  the  drcumstances  be  reasonably  expected, 
and  wiU  afford  the  presumption  that  it  is  genuine. 

Where  a  party  claims  premises  by  two  titles,  either  of  which  is  good  if 
available,  he  should  be  permitted  to  introduce  evidence  of  both  titles. 

Where,  therefore,  a  party  having  proved  title  by  deed,  offered  evidence 
of  title  to  the  same  property  by  will, — EM,  error  to  refuse  to  admit  it, 
even  though  the  title  by  deed  was  uncontroverted. 

A  grant  is  not  to  be  presumed  on  the  ground  of  possession  and  the  lapse 
of  time,  except  when  title  has  been  shown,  by  the  party  who  calls  for 
the  presumption,  good  in  substance,  but  wanting  some  essential  matter 
to  make  it  formally  complete,  and  where  the  possession  has  been  con- 
sistent with  the  fact  presumed.  Evidence  being  conflicting  as  to  the 
possession,  it  is  error  to  direct  the  jury  to  presume  a  grant.  Per  HooB- 
BOOM,  J. 

Declarations  made  while  in  possession  of  the  estate,  by  an  ancestor,  since 
deceased,  indicating  the  source  of  his  title,  with  the  fact  that  the  one 

*  Bee  Graham  e.  Chrystal,  reported  in  this  series. 
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under  whom  he  claimed  had  been  in  poMession,  may  be  pioyed  by 
witnesses  who  heard  them,  as  evidence  of  docomentaiy  title. 
In  an  action  of  ejectment  in  which  there  was  such  eridence  of  con- 
tradictory declarations,  and  the  eridenoe  was  also  conflicting  as  to 
whether  the  land  in  qaestion  was  or  was  not  indaded  in  a  will  and 
deed  by  a  very  general  description; — HM,  that  the  cause  ought  to  be  sub- 
mitted to  the  jury,  and  that  it  was  error  to  direct  a  verdict  for  defendant. 

Peter  W.  Enders  and  others  sned  Adam  Stembergh  and 
others,  in  ejectment,  in  the  supreme  court,  to  recover  a  lot  of 
land  containing  one  hundred  and  six  acres,  lying  in  the  Stem- 
bergh patent,  and  another  lot  of  land  containing  sixty  acres, 
lying  in  Morris  Mid  Goeyman's  patent 

First  Appeal:  Sq^emier,  1864 

On  the  first  trial  they  recovered  the  sixty  acres  in  Morris  and 
Goeyman's  patent,  lying  in  the  town  and  county  of  Schoharie. 

The  facts  were  stated  as  follows,  in  the  opinion  of  HoOB- 
BOOK,  J.,  below : 

^^The  pliuntiffis  are  children  of  Gatharine  and  Elizabeth 
Enders^  who  were  grandchildren  of  of  Lambert  Stembergh  Ist, 
who  died  in  1765,  and  children  of  his  son,  Adam,  who  died  in 
1764.  The  latter  left  three  children,  Lambert  2nd  and  said 
Elizabeth  and  Catharine,  and  left  also  a  will,  claimed  to  cover 
the  premises  in  question,  in  which  he  devised  an  estate  for  life 
t^  his  son,  Lambert  2nd9  with  remainder  over  to  his  daughters, 
Elizabeth  and  Catharine.  Under  this  will  the  plaintiflb  claim 
title  to  the  premises  in  question.  Lambert  2nd  died  in  1829, 
leaving  a  son,  Adam,  who  has  two  sonc^  John  and  Lambert^ 
and  the  three  latter  are  the  defendants  in  the  soib 

'^  They  claim  title  to  the  premises  under  th^  ikther  and 
grandfather,  Lambert  2nd,  under  an  all^fed  will  of  Lambert 
1st,  sometimes  called  the  Patentee^  devising  the  premises  in 
question,  as  is  alleged,  to  his  grandson,  Lambert  2nd.  The 
latter  also  claimed  title  by  deed  from  one  Adam  (sometimes 
called  < crazy  Adam')  Stembergh,  May  17,  1785,  the  latter 
being  the  eldest  son  of  Jacob  Stembergh,  who  was  himself 
the  eldest  son  of  Lambert  IsL 

"<  The  defendants  claimed  that  if  their  title  &iled  under  the 
Will  of  Lambeirt  the  Patentee,  they  oould  still  trace  a  suocessfol 
title  to  themselves  under  the  deed  of  oraiy  Adam,  who,  it  was 
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claimed,  in  defSault  of  a  will,  was  entitled  to  the  premiaea  by 
descent  under  the  laws  of  primogeniture. 

'^  The  plaintiffs  claimed  that  there  was  no  sufficimt  eridenoe 
of  any  seizen  of  the  premises  in  Lamberfc  Ist,  at  all;— or  that 
his  son  Adam,  the  testator  under  whom  they  claimed,  eyer  de- 
rived his  title  firom  his  father,  Lambert  the  Patentee.  Lambert 
1st  had  other  sons,  Abram,  the  father  of  Elizabeth  Enders,  one 
of  the  witnesses  in  the  case,  and  Nicholas  and  David,  executors 
of  his  alleged  will ;  Hie  latter,  David,  also  having  children, 
Henry,  Philip  and  Peter,  one  of  whom  (Philip)  had  a  daughter, 
Christina,  wife  of  Caleb  Carpenter,  the  latter  (Caleb)  being  also 
a  witness  in  the  case,  and  one  who,  at  the  instigation  of  his 
wife  or  her  uncle,  (in  1844  or  1846,)  burnt  up  the  old  will  of 
Lambert  the  Ist,  under  an  apprehension  that  it  would,  if  dis- 
covered, endanger  their  title  to  a  portion  of  the  real  estate  of 
Lambert  the  elder,  of  which  they  were  in  possession. 

^  One  of  the  leading  questions  in  the  case  arose  upon  the 
exclusion  by  the  judge,  at  the  trial,  of  copies  of  this  will,  one 
which  had  been  made  by  Carpenter  some  ten  or  twelve  years 
before  the  time  he  burned  it ;  he  having  received  from  bis  wife, 
and  had  in  possession  the  original  some  seven  or  eight  years, 
from  about  the  period  of  his  marriage.  Another  in  the  hand- 
writing of  General  Gebhard  (who  was  dead),  purporting  to 
have  been  copied  December  27, 1829.  A  third  in  the  hand- 
writing of  Hermanns  Bouck,  who  died  in  1831  or  1832.  A 
portion  of  this  wiU,  alleged  to  embrace  the  premises  in  ques- 
tion, was  also  copied  into  the  aforesaid  deed  of  crazy  Adam  to 
Lambert  Stemb^h  2nd,  which  also  referred  to  and  corres- 
ponded with  the  date  of  ibe  will  in  question.* 

^  A  motion  finr  nonsuit  was  made  in  the  case,  upon  the 
ground  that  the  «8uit  having  been  commenced  November  28, 
1853,  more  than  twenty  years  had  elapsed  since  the  death 
of  Lambert  2nd,  which  took  place  in  1829,  and,  therefore,  the 
plaintiflk'  right  was  barred  by  the  statute  of  limitations. 

*  The  proviskm  in  the  will  on  which  the  defendants  relied  was  as 
foIlowB : 

"  Ittm,  •also*  I  give  onto  mj  grandson*  Lambert  Stemhergh,  three 
handred  acres  of  land,  which  his  mother  now  has  in  possession,  or  twa 
lots." 

3 
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'^Mach  eyidenoe  was  given  on  the  part  of  the  plaintiffs  of 
the  parol  declarations  of  Lambert  2nd,  during  the  time  he  was 
in  the  possession  of  the  premises,  tending  to  show  that  he  had 
but  a  life  estate  in  the  premises  in  question,  most  of  which  was 
objected  to  by  the  defendants  as  incompetent,  and  exceptions 
were  taken  to  its  admission. 

'^Similar  declarations  of  the  defendants  themselyes  were 
also  introduced  in  evidence.  These  were  met  by  counter 
testimony,  on  the  part  of  the  defendants,  of  declarations  of 
Lambert  2nd,  tending  to  show  that  he  claimed  an  absolute 
title  in  fee.** 

The  motion  for  nonsuit  was  denied. 

The  judge  charged  that  if  Adam  Stembergh  (the  testator) 
died  in  possession,  leaving  a  will,  the  will  prima  facie  gave  a 
title  to  the  plaintiff^ ;  that  if  Lambert  1st  was  originally  the 
owner  of  the  premises  in  question,  the  jury  might  presume  a 
conveyance  from  Lambert  Ist  to  Adam,  if  they  were  satisfied 
that  such  conveyance  had  been  made. 

To  this  portion  of  the  charge  the  defendant  excepted.  The 
plaintifb  obtained  a  judgment  in  their  &vor,  and  the  court  at 
general  term  having  relhsed  to  order  a  new  trial,  the  defend- 
ants appealed  to  this  court 

Amasa  J.  Parker,  for  defendants,  appellants. 

Lyman  Tremain,  for  plaintiff^,  respondents. 

HoGEBOOK,  J. — The  nonsuit  was  properly  refused  irrespective 
of  the  question  whether  the  limitation  applicable  to  the  case 
was  twenty  or  twenly-five  years.  To  make  the  limitation  ap- 
plicable at  all  on  such  a  motion,  there  must  have  been  evidence 
of  adverse  possession,  and  that  evidence  must  have  been  sub- 
stantially uncontroverted  or  so  greatly  preponderant  as  to  over  < 
throw  a  verdict  rendered  in  opposition  to  it  To  justify  the 
defense  of  adverse  possession,  the  possession  must  appear  to 
have  not  only  been  adverse,  but  continually  and  uninterrup- 
tedly sOb  Oolvin  V.  Burnet,  17  Wend.  564;  Brandt  i;.  Ogden, 
1  Johns.  156,  There  was  much  evidence  to  show  by  the  decla- 
Tations  of  Lambert^  that  it  was  not  of  that  character,  but  was 
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consiBteiit  with  the  plaintiflb'  title.    This  evidence  was  proper 
at  least  to  characterize  the  possession,  if  not  to  control  the  title. 

There  was  also  eyidence  of  the  defendants'  own  admission  of 
a  similar  character.  It  was^  therefore,  a  proper  matter  for  the 
jury  to  determine ;  and  this  famishes  an  efTectnal  answer  to 
the  motion  for  a  nonsuit  Pitts  v.  Wilder,  1  N.  Y.  525 ;  Han- 
ter  V.  Trustees  of  Sandy  Hill,  6  ffill,  407. 

I  think,  however,  one  or  more  copies  of  the  will  of  Lambert, 
the  patentee,  were  erroneously  rejected.  By  that  will  three 
hundred  acres  of  land  (which  there  was  evidence  to  show  in* 
duded  the  premises  in  question)  were  given  to  his  grandson 
Lambert  Stembergh,  under  whom  the  defendants  claim. 

This  will,  if  it  had  been  produced,  would  have  been  admissi- 
ble without  proof,  as  an  ancient  paper.  It  was  regular  upon  its 
fiioe ;  that  is,  apparently  executed  with  legal  formalities.  It 
bore  date  January  7, 1765 ;  the  testator  died  in  the  same  year; 
it  was  ''an  old,  ancient  paper  from  its  looks;  it  was  rolled  up; 
the  paper  was  coarse ;  looked  as  if  it  had  been  folded ;  it  was 
worn ;  ink  and  all  looked  old ;  coarse  handwriting.''  It  was 
found  among  the  descendants  of  the  testator,  in  the  possession 
of  a  fiBLmily  whose  ancestor  was  an  executor  named  in  the  will ; 
referred  to  names  and  places  consistent  with  the  other  testi- 
mony in  the  case ;  was  handed  down  in  the  family,  according 
to  the  family  tradition,  from  the  executor  himself,  he  being 
also  a  devisee  in  the  will ;  and  there  was  evidence  to  show  claim 
of  title  and  actual  possession,  corresponding  with  the  provisions 
of  the  wilL 

If  this  last  particular,  possession  in  accordance  with  the  will, 
is  sustained  by  the  evidence,  as  I  think  it  clearly  is, — for  the 
possession  of  the  defendants  themselves,  in  addition  to  that  of 
other  parties,  may  be  said  to  be  of  that  character, — then  accord- 
ing to  all  the  authorities,  it  would  have  been  admissible  with- 
out proof  of  execution.  Jackson  r.  Laroway,  3  Johns.  Cos*  283 ; 
Jackson  v.  Christman,  4  Wend.  277. 

But  it  never  was  absolutely  indispensable  that  possession,  in 
strict  accordance  with  the  terms  of  the  instrument,  should  be 
shown,  to  entitle  the  paper  to  admission  as  an  ancient  paper. 
If  it  were  so,  many  a  title  would  be  destroyed.  Nor  is  it  ]>ossi- 
blc  to  trace  possession  back  beyond  the  knowledge  of  living 
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men,  except  by  tradition  or  hearsay,  or  by  the  intrinsic  proba- 
bilities of  the  case,  and  the  consistency  of  existing  &cts  with 
such  prior  possession.  Mere  efflux  of  time  will  not  make  it 
admissible  without  proof  But  aside  from  this,  any  circum- 
stances which  go  to  confirm  the  genuineness  or  authenticity  of 
the  document,  make  it  admissible  in  eyidence.  It  *^  must  be 
corroborated  by  possession  or  other  circumstances.^  Jackson  v. 
Luquere,  6  Cow.  221 ;  Jackson  v.  Laroway,  3  Johns.  Cos.  283 ; 
Staring  v.  Bowen,  6  Barb.  109, 114, 115. 

A  deed  appearing  to  be  of  the  age  of  thirty  years  may  be 
given  in  eyidence  without  proof  of  execution  or  possession,  if 
such  account  of  it  be  given  as  may,  under  the  circumstances,  be 
reasonably  expected,  and  will  aflEbrd  the  presumption  that  it  is 
genuine.  3  Johns.  Cos.  283 ;  Hewlett  v.  Cock,  7  Wend.  371, 
disapproving  dictum  of  Kekt,  J.,  in  Jackson  v.  Blansham,  3 
Johns.  298 ;  see  also  Bogardus  v.  Trinity  Church,  4.  Sandf.  Ch. 
633 ;  Oreml  on  Ev.  §  114,  note  3. 

It  is  said  that  there  was  no  evidence  that  the  will,  or  any  of 
the  copies,  were  thirty  years  old.  This  is  an  entire  mistake. 
The  paper  itself  if  an  original  (and  to  some  extent  also  if  a 
copy),  bearing  upon  its  face  the  marks  of  age  and  authenticity, 
contains  intrinsic  evidence  of  the  time  of  its  execution,  more  or 
less  slrong,  according  to  circumstances. 

The  date  of  the  paper,  if  resembling  the  residue  of  its  con- 
tents, and  not  appearing  to  be  altered  or  interpolated,  or  other- 
wise spuriousf,  is  of  itself  a  circumstance  of  some  strength  to 
show  the  period  of  its  execution,  inasmuch  as  a  suspicion  of  its 
genuineness  is  not  to  be  imreasonably  indulged.  But  in  this 
case  there  was  positive  evidence  of  its  antiquity.  A  deed  of 
Adam  Stembergh  (crazy  Adam),  introduced  in  evidence,  and  not 
disputed  to  have  been  executed  in  1785,  and  recorded  as  early 
as  1786,  contains  an  extract  from  this  will  and  refers  to  it  by  its 
date,  showing,  of  course,  its  existence  at  a  prior  period.  One 
of  the  copies  is  proved  to  have  been  in  the  handwriting  of 
HarmanuB  Bouok,  a  lawyer,  who  died  in  1831  or  1832,  twenty- 
live  or  twenty-six  years  before  the  trial,  and  was  out  of  practice 
some  years  before  his  death ;  another  copy,  made  from  the  last 
by  Qeneral  Gebhard,  purports  to  have  been  made  on  December 
27, 1829.    Still  another  copy,  an  exact  copy,  and  the  most  im- 
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portantof  all,  was  made  by  Caleb  Oarpenter  from  the  original, 
between  the  time  it  went  into  his  possession^  nineteen  years 
before  the  trials  and  seven  or  eight  years  afterward,  while  it  was 
in  his  possession.  This  witness  (and  his  wife  corroborates  him) 
describes  the  original  will  itself,  and  gives  such  particulars  of 
its  appearance  and  apparent  genuineness  as,  I  think,  clearly  en- 
title it  to  be  used  in  evidence  if  its  contents  could  be  shown.  I 
know  of  no  rule  of  law  which  absolutely  requires  the  evidences 
of  genuineness  and  authenticity  to  be  determined  by  inspection 
before  a  court  and  jury,  instead  of  competent  proof  from  persons 
who  had  seen  it— its  non-production  being  suflSciently  ac- 
counted for. 

If  then  the  paper  itself  if  produced,  would  be  admissible,  is 
not  evidence  of  its  contents  admissible  in  case  it  be  lost  or  de- 
stroyed ?  I  am  not  aware  of  any  exception  to  the  rule  except 
this,  that  if  the  paper  be  purposely  destroyed  by  a  party  having 
an  interest  in  its  contents,  he  shall  not  be  permitted  to  substi- 
tute secondary  evidence,  because  the  willful  destruction  of  the 
more  reliable  witness  tends  to  throw  suspicion  upon  the  verity 
and  authenticity  of  the  inferior  evidence.  Riggs  v.  Tayloe,  9 
Wheat.  483 ;  Blade  v.  Noland,  12  Wend.  173 ;  2  Cow.  &  H. 
Notes,  1206. 

Further  than  this,  I  am  not  aware  that  the  rule  has  ever  been 
carried.  Innocent  parties  should  not  suffer  from  the  indiscre- 
tion or  wickedness  of  others  with  whom  they  have  no  connec- 
tion, and  of  whose  acts  they  have  no  knowledge.  I  do  not  dis- 
cover anything  tending  to  cast  suspicion  on  the  defendants  as 
having  been  in  any  way  connected  with,  ox  cognizant  oi  the 
destruction  of  this  paper.  The  established  rule,  therefore,  ap- 
plies that  the  next  best  evidence  is  to  b3  admitted.  Fetherly  v. 
Waggoner,  11  Wend.  599. 

The  secondary  evidence,  if  in  its  nature  admissible,  was  of 
the  most  satisfactory  character.  It  was  in  writing,  and  sworn 
to  be  an  exact  copy.  A  second  copy,  differing,  however,  in  the 
name  of  one  of  the  subscribing  witnesses,  was  also  produced ; 
but  whether  copied  from  the  original,  does  not  appear.  A  third 
copy,  which,  though  copied  from  the  last  preceding  copy,  was 
in  all  respects  like  the  first  copy,  was  also  produced. 

These  were  all  alike,  except  in  the  single  particular  above 


88  NEW  YORK 


Endera  17.  Sternbergli. 


mentioned^  and  coincide  also  in  point  of  date  and  contents  with 
the  extract  from  the  will  contained  in  the  deed  of  crazy  Adam^ 
of  1785. 

The  first  being  proved  to  have  been  taken  from  the  original, 
was  entitled  to  very  high  consideration  as  evidence,  and,  as  it 
seems  to  me,  was  clearly  admissible.  I  think  it  is  no  sufficient 
answer  to  this  to  say  this  is  dangerous  eyidence.  Like  all  secon- 
dary evidence,  it  is  not  equally  satisfactory  or  safe  with  that  of 
the  original  paper ;  but  it  would  invade  a  perfectly  well  settled 
rule  of  law,  and  in  many  cases  oj)erate  most  oppressively,  to 
withdraw  it  entirely  from  the  consideration  of  the  jury. 

Nor  do  I  think  we  are  authorized  to  say  that  the  exclusion  of 
this  evidence  was  not  injurious  to  the  defendants.  How  can 
we  know  this?  and  what  is  the  legitimate  inference,  when  the 
foundation  stone  of  one  of  two  distinct  defenses  is  thus  ab- 
ruptly removed?  To  say  that  the  defendants  have  another 
equally  strong  defense,  if  either  were  available,  is  to  make  an 
assumption  which  the  jury,  it  is  quite  possible,  were  not  pre- 
pared to  sanction.  The  other  defense  was  founded  upon  the 
deed  of  crazy  Adam.  It  may  be  that  they  concluded  that  a 
deed  from  crazy  Adam  did  not  confer  a  title  altogether  sound, 
especially  as  one  of  the  witnesses  testified  that  one  of  the  de- 
fendants informed  him  that  crazy  Adam  was  not  considered 
competent  to  transact  business.  Further,  the  will  and  the  deed 
support  and  corroborate  each  other  in  regard  to  the  defense 
founded  on  the  deed.  There  being  evidence  to  show  there  was 
a  fvilly  it  was  proper,  if  not  necessary,  that  that  will  should  be 
produced,  and  being  produced  and  claimed  to  confer  only  au 
estate  for  life,  the  two  together  concur  to  give  character  and 
strength  to  the  title  set  up  under  them  on  the  part  of  the  de- 
fendant Besides,  this  case  comes  up  on  exceptions,  and  it  is 
nearly  a  universal  rule,  that  material  evidence  erreneously  ad- 
mitted, or  excluded  upon  exception,  requires  a  new  trial,  and 
that  we  are  not  permitted  to  speculats  upon  the  probable  effect 
of  the  error  upon  the  final  result*  Dresser  v.  Ainsworth,  9  Barb. 
619 ;  Worrall  v.  Parmelee,  1  N.  Y.  619. 

*  Compare,  however.  People  v,  Gonzalez,  85  JV.  F.  49 ;  Vandevoort  v. 
Gould.  86  7(2.699. 
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It  does  not  belong  to  the  judge  at  the  trial  to  reject  one  of 
two  good  defenses  which  the  party  may  offer^  especiaUy  when  he 
does  not  put  his  decision  on  any  such  ground,  nor  indicate  to 
the  jury  his  opinion  on  the  other  branch  of  the  case.  The  par- 
ty has  a  right  to  take  his  chances  before  the  jury  on  both^  and 
it  is  dangerous  for  a  court  of  review  to  indulge  in  conjectures 
as  to  the  probable  non-prejudice  to  a  party  of  the  exclusion  of 
an  instrument  of  evidence  vital  to  one  branch  of  his  defense. 
There  would  be  more  plausibility  in  this  aspect  of  the  case  if 
we  could  see  that  the  judge  at  the  trial  had  distinctly  charged 
that  the  defendants,  if  entitled  to  succeed  at  all,  were  entitled 
to  a  verdict  of  the  jury  under  the  deed  from  crazy  Adam. 

Again,  the  will  seems  to  have  been  an  important  item  of  evi- 
dence to  rebut  the  presumption  of  a  deed  relied  on  by  the  judge 
in  his  charge,  from  Lambert  to  Adam.  This  was  material  evi- 
dence on  that  point 

I  think  further,  that  if  the  exclnsion  of  the  will  at  the  trial 
was  upon  the  ground  (as  it  manifestly  was  not)  that  the  de- 
fendant had  another  substantial  ground  of  defense,  such  ground 
should  have  been  (as  it  was  not)  stated  by  counsel  and  sus- 
tained by  the  judge  as  a  legitimate  objection  to  the  testimony. 
The  parties  then  could  have  distinctly  taken  their  exception  to 
such  a  ruling  and  distinctly  prepared  themselves  for  other 
grounds  of  defense. 

Again :  it  is  said  that  the  rejection  of  this  evidence  was  of  no 
moment  for  the  further  reason  that  the  will,  omitting  words  of 
inheritance,  gave  only  a  life  estate  to  Lambert  2nd,  waiving  the 
question  whether  the  will  conferred  a  fee  or  life  estate  only  on 
Lambert  2nd  (which  is  not  without  embarrassment,  for  the 
will  purports  to  dispose  of  all  the  testator's  temporal  estate^  and 
there  is  no  residuary  clause  giving  the  remainder  of  his  estate 
to  any  other  person).  I  think  it  cannot  be  said  this  evidence 
was  unimportant,  for  the  following  reasons : 

L  If  it  showed  a  life  estate  in  Lambert  2nd,  it  was  proper  to 
show  that  fact  as  introductory  to  and  in  comiection  with  other 
evidence  on  which  a  complete  defense  was  to  rest.  Thus  it 
was  competent  to  show  it  in  connection  with  the  deed  from 
crazy  Adam ;  which  evidence  it  corrolx>rated  and  supported. 

2.  It  tended  to  show  title  out  of  Adcm^  the  son  of  the  testa- 


40  NEW  YORK 


Bnden  «.  Stembergtu 


tor  on  whom  (Adam)  the  plaintiffs  relied  as  the  source  of  their 
own  title.  Adam  died  before  his  fether,  Lambert,  and  if  Lam- 
bert was  seised,  and  died  in  possession  of  the  premises,  of  which 
there  was  much,  not  to  say  condnsiye  evidence,  proof  of  Lam- 
bert's will,  carrying  away  the  estate  from  Adam,  and,  of  course, 
bom  his  deyisees,  would  be  a  yery  material  link  in  the  chain  of 
defendants'  evidence,  and  whether  it  showed  an  estate  in  fee  in 
Lambert  2nd,  was  not  so  material  as  thah  it  showed  title  out  of 
the  plaintiff^ 

If  Lambert  1st  died  in  possession  owning  the  premises,  then 
the  only  way  in  which  the  plaintiffs  could  claim  would  be  as 
his  hell's  at  law*  But  defendant  Adam  (as  well  as  numerous 
other  persons)  was,  also  (in  such  case),  his  heir  at  law,  and  the 
parties  would  be  tenants  in  common,  and  the  plain tiffci  would 
not  be  entitled  to  recover  at  all  without  showing  an  ouster  by 
their  co-tenants,  which  would  not  be  presumed;  and  if  they 
•did  recover  they  would  be  entitled  to  only  a  fractional  propor- 
tion of  the  premises,  instead  of  the  entire  tract  which  they  in 
fact  recovered  at  the  trial  Moreover,  I  think  so  narrow,  and 
far  from  obvious  a  ground  for  the  exclusion  of  apparently 
proper  evidence,  should  have  been  mentioned  at  the  trial,  to  the 
end  that  the  party  ruled  against  might  have  had  an  opportu- 
nity to  obviate  the  objection  by  other  evidence. 

Again,  it  is  now  urged,  but  without  ever  having  been  sug- 
gested on  the  trial,  that  this  will  neither  devises  nor  assumes  to 
devise  the  premises  in  question.  I  should  be  strongly  inclined 
to  adopt  the  contrary  view,  that  it  was  assumed  at  the  trial, 
and  therefore  must  be  taken  for  granted  here,  that  it  did  not 
dispose  of  the  premises  in  question.  I  am  aware  that  there  is 
proof  in  the  case  tending  to  show  that  one  of  the  defendants 
admitted  that  the  crazy  Adam  deed  (which  related  to  tiie  same 
premises  as  did  the  will)  "  was  of  no  use  against  the  Enders, 
because  it  related  to  the  woodland'^  (a  different  tract) ;  but  there 
is,  on  the  other  hand,  much  evidence  tending  to  show  that  it 
did  relate  to  the  premises  in  controversy,  and  it  was,  therefore,  a 
question  to  be  submitted  to  the  jury.  The  witnesses  (several 
of  them)  show  that  the  premises  in  controversy  are  lot  No.  110 
in  Morris  and  Coyeman's  patent  (the  woodland  lying  in  the 
fitembergh  patent),  and  several  others  testify  that  the  mother 
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of  Lambert  Snd  (the  deviaee)  lived  on  the  &rm  in  qneation, 
lAich  satisfiea  the  words  of  tihie  deyise^  which  are :  ^  I  giye  nn- 
io  my  grandaon^  Lambert  Stembergh,  three  hundred  acres  of 
hndy  whi^  his  mother  now  has  in  possession^  or  two  lots." 
There  can  be  no  question  that  there  was  enoi^^  at  all  events, 
in  favor  of  the  defendants'  location  of  this  tract  to  draw  the 
question  io  the  jury.  In  any  aspect  in  which  I  am  able  to 
consider  it,  I  am  of  opinion  that  one  or  more  copies  of  the  will 
were  erroneously  rejected. 

I  am  not  satisfied  with  that  part  of  the  charge  which  author- 
ised the  jury,  in  case  Lambert  Ist,  the  father  of  the  testator, 
Adun,  was  originally  the  owner  of  the  premises  in  question,  to 
pesume  a  conveyance  from  Lambert  Ist  to  Adam,  if  they  were 
satisfied  from  the  evidence,  that  such  conveyance  had  been 
made.  There  would  seem  to  be  a  saving  clause  to  the  other- 
wise positive  direction  or  authority  of  the  court  in  the  phrase^ 
ology  at  the  end  of  this  sentence,  but  when  we  come  to  consider, 
as  the  case  states,  that  ^all  the  evidence  upon  which  said 
chaige  was  founded  is  set  forth  in  the  bill  of  exceptions,''  and 
on  examining  that  evidence  find  no  proof  of  any  such  convey- 
ance, nor  any  tending  to  prove  that  one  had  been  made,  I  think 
the  remarks  of  the  judge  are  exceptionable,  and  well  calculated 
to  mislead  the  jury.  The  judge  had  already  told  the  jury,  in 
effect,  that  the  death  of  Adam  in  possession  implied  title  in 
him  at  his  death,  because  he  had  said  that  the  will  of  Adam, 
if  he  died  in  possession,  j?nma/ari^,  gave  title  to  the  plaintiffs, 
which  I  think  was  as  far  as  he  was  authorized  to  go.  To  en- 
courage the  jury  to  go  further,  and  presume,  in  the  absence  of 
evidence  and  against  evidence,  a  conveyance  from  the  father  to 
the  son,  when  it  was  a  disputed  question  before  them  whether 
the  &ther  or  the  son  was  in  possession,  and  there  was  much 
evidence  tending  to  show  that  the  father  was,  at  the  time  of 
his  death,  one  year  after  the  son's  dtoth,  and  the  father  had 
made  a  will  (or  there  was  evidence  tending  to  show  that  he 
had),  disposing  of  the  property  in  question,  was  but  stimulating 
them  to  indulge  in  the  loosest  presumptions; — in  the  first 
place,  to  presume  title  in  fee  in  Adam,  from  the  fact  of  posses- 
sion at  his  death ;  and,  if  he  was  net  in  possession,  to  presume 
a  conveyance  from  his  father  to  Adam  in  order  that  Adam's 


43  NEW  TOEK 


Enden  v.  StembeTgh. 


will  might  take  effect  The  rale  on  the  snbjeot  is  careftxllyand^ 
I  think,  well  stated  bj  Chief  Justice  Tikdal  in  Doe  v.  Cooke, 
6  Bingh.  174, 179:  ''No  case  can  be  put  in  which  any  pre* 
sumption  has  been  made,  except  when  a  title  has  been  shown 
by  the  party  who  calls  for  the  presumption,  good  in  substance, 
but  wanting  some  essential  matter  necessary  to  make  it  complete 
in  point  of  form.  In  such  case,  when  the  possession  is  shown 
to  have  been  consistent  with  the  fact  directed  to  be  presumed, 
and  in  such  case  only,  has  it  ever  been  allowed.^ 

There  are  subordinate  questions  in  the  case,  which  I  do  not 
deem  it  necessary  to  examine,  and  if  I  am  right  in  the  conclu- 
sion thus  far  arriyed  at,  they  are  wholly  unimportant  to  be 
considered. 

I  think  the  judgment  of  the  supreme  court  was  erroneous, 
and  should  be  reversed ;  and  that  a  new  trial  should  be  granted, 
with  costs  to  abide  the  eyent 

Deiho,  Ch.  J. — I  am  of  opinion  that,  upon  the  evidence 
which  was  given  respecting  the  will,  of  which  a  copy  was  of- 
fered in  evidence,  and  upon  the  proof  which  was  proposed  to 
be  given  and  was  rejected,  the  copy  should  have  been  received. 
I  do  not  perceive  why,  upon  principle,  secondary  evidence  may 
not  be  given  of  a  document  which  has  been  accidentally  lost  or 
destroyed,  without  the  fault  of  the  party  offering  it,  although 
such  document  was  one  which,  from  age  or  other  circum- 
stances, proved  itself  instead  of  being  authenticated  by  ordi- 
nary proof  of  its  execution.  The  law  regards  an  ancient  deed 
or  will  which  has  been  kept  in  the  proper  custody,  and  where 
the  possession  and  enjoyment  of  the  property  devised  or  con- 
veyed has  corresponded  with  the  dispositions  of  the  instrument, 
as  prima  facie  an  authentic  document  So  far  as  its  consis- 
tency as  a  piece  of  evidence  is  concerned,  it  stands  on  the  same 
footing  as  an  instrument  duly  proved  or  acknowledged.  If  a 
paper,  the  execution  of  which  can  be  proved,  is  lost  or  de- 
stroyed, a  party  interested  under  it  may,  from  the  necessity  of 
the  case,  prove  what  it  contained,  and  avail  himself  of  it  as 
though  it  had  been  produced.  But  if,  instead  of  being  capable 
of  proof,  by  bringing  witnesses  to  its  execution,  it  be  shown  to 
be  a  paper  which^  under  the  circumstances  appearing  in  evi- 
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dence^  proTed  itself,  and  did  not  require  the  production  of  wit- 
nesses to  its  execution,  the  reason  for  admitting  secondary  eyi- 
dence  of  its  contents  would  appe&r  to  be  equally  strong  as  in 
the  other  case.  So  far  as  the  eridence  of  antiquity  arising  from 
the  appearance  of  the  paper  is  material,  the  party  would  hayc 
to  supply  it  by  oral  testimony  from  one  who  had  seen  it  No 
doubt  it  would  be  more  satisfactory  to  have  the  paper  to  pro- 
duce before  the  court  and  jury,  but  where  this  cannot  be  done, 
the  same  principle  of  necessity  which  admits  secondary  eridence 
of  its  contents,  would  allow  proof  of  its  general  appearance,  and 
of  the  marks  of  antiquity  which  were  apparent  upon  it 

To  show  the  reasonableness  of  this  position,  suppose  an  an- 
cient deed  or  will  to  have  existed  down  to  a  very  late  period  an- 
tecedent to  the  trial,  and  to  be  accompanied  with  all  the  cir- 
cumstances required  to  admit  its  reception  without  proof  of  its 
execution,  and  then  that  it  was  accidentally  burned  up.  No 
one,  I  think,  would  claim  that  the  party  interested  under  it 
would  forfeit  his  rights  by  being  precluded  from  giving  secon- 
dary evidence  of  its  contents. 

The  evidence  to  bring  this  will  within  the  rule  was  in  my 
opinion  sufficient  It  purported  to  have  been  duly  executed 
and  attested ;  it  was  found  in  the  hands  of  a  descendant  of  tlic 
testator,  who  was  also  a  descendant  of  one  of  the  executors;  it 
was,  therefore,  found  in  proper  custody.  The  paper  was  about 
eighty  years  old  when  it  was  destroyed,  and  it  had  all  the  ap- 
pearance of  age  which  a  paper  which  had  existed  so  long  would 
be  expected  to  have.  The  premises  in  controversy  had  been 
held  in  consistency  with  its  dispositions.  Lambert  Stembergh, 
the  grandson  of  the  testator,  to  whom  it  was  devised,  entered 
into  possession  of  it  as  soon  as  he  came  of  age,  previous  to 
which  his  mother,  who  was  his  natural  guardian,  and  her  hus- 
band, had  been  in  possession.  This  is  precisely  what  would 
have  happened  if  the  will  were  a  genuine  paper.  The  alleged 
will  also  devised  land  to  all  the  testator's  children,  and  among 
them  to  his  son  Abraham,  and  a  daughter  of  this  Abraham  was 
examined  by  the  defendants,  who  offered  to  prove  by  her  that 
her  father  acquired  real  estate  under  the  will  of  his  father,  the 
testator,  in  the  alleged  will;  but  this  was  rejected.  In  testing 
the  question  we  must  consider  that  the  offered  evidence  would 
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haye  been  giyen  bad  it  been  allowed.  In  addition  to  thiB,  a 
very  explicit  act  recognizing  the  will  as  an  authentic  one  was 
shown  by  the  production  of  the  deed  from  Adam  Sternbergh, 
to  Lambert,  the  grandson  of  the  testator.  This  deed  was  ex- 
ecuted seyentj-two  years  before  the  trial  and  only  about  twenty 
years  after  the  date  of  the  alleged  will,  when  the  disposition 
which  the  testator  had  made  of  his  property  must  haye  been 
known  and  remembered  among  his  numerous  family.  Both 
parties  to  it  were  the  descendants  of  the  testator^  and  the 
grantee  a  deyisee  under  the  alleged  will,  the  grantor  being  his 
grandson  and  his  heir  at  law,  and  the  grantee  also  a  grandson 
and  the  deyisee  of  the  premises  in  controyersy.  The  deed  re- 
fers to  the  will  accurately  by  its  date,  and  it  morcoyer  recites 
one  of  the  disposing  clauses  in  h(Bc  verba.  This  proof,  taken 
together,  appears  to  me  to  haye  been  quite  sufficient  to  warrant 
the  reception  of  the  will  in  eyidence  as  an  ancient  will  within 
all  the  casea  The  eyidence  of  its  destruction  and  of  the  ac- 
curacy of  tiie  copy  offered  in  eyidence  was  entirely  satisfactoiy. 
It  follows  that  the  ruling,  by  which  it  was  excluded  when  of- 
fered, was  erroneous. 

It  is  a  much  more  difficult  question  whether,  considering  the 
course  which  the  trial  subsequently  took,  the  error  was  at  all 
material  The  deed  from  Adam  Sterubergh,  the  grandson  of 
the  testator  and  his  heir  at  law,  to  another  grandson,  Lambert 
Stembergh,  under  which  the  defendants  claim  title,  to  which 
I  haye  just  referred  for  another  purpose,  was  sufficient  to  carry 
to  the  grantee  the  title  to  the  premises,  on  the  assumption  thut 
Lambert  (the  elder)  died  intestate  as  to  his  property,  either 
wholly  or  in  respect  to  the  reyersion  expectant  on  the  death  of 
Lambert,  the  grandson.  Hence,  it  is  urged,  with  some  reason, 
that  if  Lambert  Stembergh  (the  elder)  died  seized  of  the  prem- 
ises, the  defendants  made  out  a  title  to  them  under  the  deed  of 
his  heir  at  law,  and  thus  the  existence  of  the  will  became  of  no 
direct  importance.  If  there  had  been  any  question  of  fact  to 
submit  to  the  jury  respecting  the  deed,  it  could  haye  been  an- 
swered that  the  defendant  should  haye  been  permitted  to  show 
both  branches  of  his  title ;  but  upon  the  facts  proyed  there 
was  no  such  question.  There  was  no  answer  to  the  defendants' 
title  under  the  deed,  proyided  the  elder  Lambert  Sternbei^h 
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died  seized,  and  if  be  did  not,  the  will  ooidd  have  no  oper- 
ation. 

The  plointiffB  claim  under  the  will  of  Adam  Stembergh,  one 
of  the  sons  of  Lambert  (the  elder),  executed  in  1763.  He, 
Adam,  died  the  next  year,  and  his  &ther  soryiyed  him,  and 
died  in  1765 ;  having  made  his  will,  according  to  my  view  of 
the  eridenoe,  in  January  of  that  year.  The  will  of  Adam,  in 
its  general  terms,  embraced  the  premises,  provided  the  testator 
was  entitled  to  devise  them,  and  under  that  will  the  ancestresses 
of  the  plaintifib  took  a  vested  remainder  subject  to  the  life 
estate  devised  to  Lambert,  his  son.  The  real  question  in  the 
case,  therefore,  was,  whether  Adam  was  seized  of  the  premises 
at  the  date  of  the  will  and  at  his  death.  If  he  was,  the  plain- 
tiffi'  title  was  complete,  but  otherwise  they  had  no  pretense  oi 
title.  No  paper  title  in  him  was  attempted  to  be  shown.  But 
possession  of  a  person  with  a  claim  of  ownership  is  prima  facie 
evidence  of  title,  and  possession  alone,  without  anything  to 
quality  it,  would  be  presumptive  evidence  of  titie.  After  such 
a  length  of  time  no  living  witness  can  st>eak  as  to  the  fact  oi 
possession  of  his  own  knowledge,  and  I  think  there  is  no  rule 
admitting  hearsay  upon  such  a  question.* 

The  premises  in  question  appear  to  be  embraced  in  two  deeds, 
executed  respectively  by  Philip  Schuyler  and  others,  and  by 
Cornelia  Schuyler  and  others,  to  L&mbert  Stembergh,  the 
elder,  in  1754,  eleven  years  before  the  death  of  the  grantee. 
The  title  is  not  traced  further  back,  nor  is  there  any  direct  evi- 
dence that  the  grantee  entered  under  the  conveyances.  If  the 
copy  of  his  will  had  been  admitted,  an  authentic  assertion  of 
ownership  on  his  part  would  have  been  shown,  within  about 
ten  years  from  the  execution  of  the  deeds  to  him.  The  lands 
in  question,  among  others,  were  specifically  devised  by  that  will 
to  his  grandson  Lambert  It  is  unimportant  to  consider 
whether  the  want  of  technical  words  of  inheritance  would  have 
limited  the  devise  to  an  estate  for  life,  because  if  the  elder 
Lambert  was  the  owner  at  the  time  of  his  death,  the  plain  tLflSi 
would  have  taken  nothing  upon  his  intestacy  as  to  the  reversion. 
There,  is  no  competent  evidence  that  Adam,  the  son  of  Lambert 

•  On  this  oompare  the  farther  dedMon,  p.  52  and  p.  53  of  this  voL 
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Isty  ever  had  possessioii  of  the  premises.  It  is,  howeyer,  proba- 
ble ;  for  his  widow,  after  his  death,  and  at  the  time  of  the  death 
of  the  wife  of  his  father,  was  in  possession,  as  appears  by  iiie 
will  itsel£  Bat  this  same  eyidenee,  which  shows  her  to  haye 
been  in  possession  at  that  early  period,  also  shows,  argomenta- 
tiyely,  that  the  possession  was  in  subordination  to  the  title  of 
her  husband's  father;  but  in  the  same  instrument  he  disposes 
of  it  to  her  son,  the  second  Lambert ;  which  he  would  haye  no 
right  to  do  if  her  husband  had  died  seized. 

There  was  much  eyidenee  of  the  declarations  of  Lambert 
2nd,  as  to  his  title  to  the  premises.  He  undoubtedly  often  ad- 
mitted in  substance  that  he  held  under  the  will  of  hi^  &iher, 
which  gaye  him  only  an  estate  for  life,  with  remainder  to  his 
sisters,  under  which  the  plaintiffs  claim ;  but  he  also  sometimes 
claimed  that  his  father  did  not  own  the  land,  and  that  he  held 
it  under  the  will  of  his  grandfieither.  The  declarations  of  Adam, 
the  defendant,  and  his  desire,  and  that  of  his  sons,  the  other 
defendants,  to  conceal  the  will  of  the  elder  Adam,  were  entitled 
to  little  weight,  as  neither  he  nor  they  could  haye  known  any- 
thing respecting  the  source  of  title  of  Lambert  2nd.  The  will 
of  the  elder  Adam  is  n)t  in  any  respect  hostile  to  that  of  his 
father,  the  first  LamberL  It  does  not  deyise  the  premises  in 
question  specifically,  although  it  embraced  them  if  he  owned 
them.  If  he  did  not  own  these  premises,  it  took  effect  only 
upon  his  other  lands ;  and  it  is  clear  that  he  was  seized  of  other 
real  estate,  probably  in  large  quantities,  as  he  was  or  had  been 
joint  patentee  with  his  fkther  of  three  thousand  acres  in  the 
Sternbergh  patent.  The  will  of  the  first  Lambert  is  an  asser- 
tion of  dominion  oyer  the  particular  premises  in  question,  and' 
the  will  of  his  son  Adam  is  not  hostile  to  that  assertion,  as  the 
deyise  is  general,  and,  in  effect^  residuary,  and  does  not  assert 
a  right  to  dispose  of  these  or  of  any  particular  lands.  These 
remarks  are  not  made  with  a  yiew  of  examining  the  yerdict  of 
the  jury,  but  in  order  to  test  the  materiality  of  the  eyidenee 
excluded,  and  to  try  the  correctness  of  the  charge. 

As  an  historical  problem^  I  should  consider  the  probability 
to  be  that  Adam  was  in  possession  of  the  premises  without 
title,  but  with  the  permission  of  his  &ther,  and  that  the  latter, 
after  his  son  had  died  before  him,  elected  to  devise  the  pren> 
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ises  to  the  only  8on  of  hia  deceased  son.  I  am  inclined  to  the 
opinion  that  the  excluded  will  was  competent  upon  the  ques- 
tion of  ownership  or  seizin  between  this  father  and  son,  con- 
sidering the  obscurity  of  the  other  eyidence  and  the  great 
length  of  time  which  had  elapsed  It  was  a  strong  assertion  of 
ownership,  and  should  haye  been  considered  in  connection  with 
the  other  proo£  I  think  that  part  of  the  charge  of  the  judge 
was  erroneous  in  which  he  instructed  the  jury  that  if  Lambert, 
the  father  of  the  testator  Adam,  was  originally  the  owner  of 
the  premises  in  question,  the  jury  might  presum3  a  conveyance 
from  Lambert  to  Adam,  if  they  were  satisfied  from  the  evidence 
that  such,  conveyance  had  been  made.  There  was  no  evidence 
that  Adam  possessed  the  premises  for  any  considerable  length 
of  time  before  his  death,  if  he  was  in  possession  at  alL  After 
his  death  and  the  death  of  his  father,  which  soon  followed,  pos- 
session of  his  widow  and  of  her  second  husband  was  as  con- 
sistent with  the  suggestion  that  the  land  had  always  belonged 
to  Lambert,  the  father,  as  that  he  had  conveyed  it  to  his  son. 
There  was  then  really  but  a  short  possession,  if  any,  upon 
which  to  base  the  presumption.  To  presume  a  deed  under 
such  circumstances  would  be  mere  conjecture,  not  warranted 
by  any  principle  of  law. 

I  am  in  &vor  of  reversing  the  judgment  and  granting  a  new 
trial,  for  the  error  in  excluding  the  copy  of  the  will  and  for  the 
error  which  I  have  pointed  out  in  the  charge. 

All  the  judges  except  Dayies  and  Wbight,  JJ.,  concurred. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  event. 


Second  appeal :  March,  1869. 

On  the  second  trial  the  will  of  Lambert  Ist  was  admitted  in 
evidence.  At  the  close  of  the  testimony,  the  details  of  which 
are  stated  in  the  following  opinions,  defendant  requested  the 
oourt  to  decide  .that  as.the  case  stood  the  title  was  in  Lambert 
8nd,  and  that  there  was  no  proof  that  Adam  ever  had  any  title, 
and  ao  direct.a  verdict  for  the  defendants. 

AVrdiot  for  the  defendants  was  directed,  in  accordance  with 
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this  reqaesty  and  the  jadgment  thereon  was  affirmed  bj  the 
court  at  general  term;  that  conrt  being  of  opinion  that  there 
was  no  positive  evidence  that  Adam  Stembeigh  ever  was  in 
actual  possession^  for  no  living  witness  testified  to  that  ttuot, 
and  plaintifis'  case,  so  far  as  it  established  possession,  rested  en-^ 
tirely  upon  the  parol  declarations  of  Lambert  2nd9  while  in 
possession,  tending  to  show  that  he  had  a  life  estate,  and  that 
his  &ther  was  in  possession  while  living,  and  on  defendants' 
similar  declarations^  and  some  trifling  hearsay  evidence ;  that 
confessions  are  to  be  regarded  with  caution,  and  that  these  were 
not  sufficient  to  establish  that  Adam  Stembergh  was  in  pos- 
session as  owner,  or  that  plaintiffs  had  title ;  and  this  conclu- 
sion was  thought  to  be  supported  by  the  latter  part  of  the 
opinion  of  Dbkio,  Oh.  J.,  above  reported.  The  opinion  of  the 
supreme  court  is  in  52  Barb.  222,  From  this  decision  plaintifib 
appealed. 

Lyman  TremaiUj  for  plaintiff^  appellants. 

Amasa  J.  ParheTf  for  defendants,  respondents. 

Br  THB  GouBi. — ^HuNT,  Oh.  J.— Adam  Stembergh  died  in 
1764,  leaving  three  children,  a  son  Lambert^  a  daughter 
Oatharine,  a  daughter  Elizabeth.  These  daughters  married  re- 
spectively William  Enders  and  Jacob  Enders.  The  plaintiffii 
are  the  descendants  of  these  daughters.  The  defendants  are 
descendants  of  the  son  Lambert  The  plaintiffs  claim  that 
Adam  Stembergh  was. the  owner  and  was  in  the  actual  occupa- 
tion and  possession  of  the  premises  in  question  for  some  years 
prior  to  his  death,  which  occurred  in  1764,  and  so  continued 
tmtil  his  death.  They  claim  that  Adam  made  a  will  by  which 
he  devised  the  use  of  these  premises  to  his  widow  until  Lambert 
should  reach  the  age  of  twenty-one,  then  to  Lambert  for  his 
life,  after  his  death  to  his  two  daughters  Oatharine  and  Elisabeth 
in  fee. 

The  defendants  claim  that  Adam  never  was  the  owner  of  the 
fiurm,  but  that  it  belonged  to  his  father  Lambert  1st,  that  it 
was  given  by  his  will  to  Lambert  2nd,  and  that  this  title  was 
conflrmed  by  a  deed  from  Lombert  2nd  to  Adam,  the  first-bom 
son  of  Jaoo^  the  first-bom  son  of  Lambert  1st.    The  premises 
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are  fdxty  aoreB  in  the  Monia  and  Coeymaa's  patent^  and  are 
msoalty  termed  ^  The  Flata.^  The  jadge  directed  a  rerdict  for 
the  defendants,  on  the  ground  that  there  waa  no  proof  that 
Adam  ever  bad  title»  reftiong  the  request  of  the  plamtiffli  to  go 
to  the  jury  oa  this  question.  If  there  was  error  ia  this  respeofc 
%  new  trial  must  be  oiderod. 

The  inquiry  on  this  branoh  of  the  case,  is  whether  the  plain* 
tiflb  prodooed  evidenoe  which  established  a  title  in  Adam  S.^ 
fHher  prima  facie  or  oonoIusiTe;  that  is,  enough  to  entitle  them 
to  go  ^  the  jury  on  the  point  The  first  witness,  Maria 
BrowueU»  testified  thai  she  was  a  granddaughter  of  Lambert 
^id»  that  she  Uxed  and  waa  brought  up  on  his  homestead  fiufm, 
the  premises  in  question,  until  her  twmity-flfth  year,  that  Lam- 
bert died  in  1839,  and  occupied  the  farm  until  his  death.  She 
ftirtber  testified  that  I^mbert  told  her  that  he  held  the  land 
under  the  will  of  his  father  Adam,  that  all  the  title  he  had  was 
imdei^  thai  will,  and  that  on  his  death  the  tittle  would  go  to 
Cbtharine  and  Elisabeth;  and  that  he  then  jiroduced  and 
showed  to  hat  his  fiither's  will,  wbioh  was  the  one  produced  in 
court  That  will  was  dated  and  executed  October  17, 1763,  and 
proyfded  among  other  things  that  his  wife  Sophia  should  hold 
and  possess  all  his  lands  and  ten<rments  for  her  own  use,  until 
Isimb^  should  come  to  the  age  of  twenty-one  years.  He  then 
gare  to  X^mbert  all  his  real  estate  except  his  wood  lot,  during 
his  natural  life,  and  after  Lamberts  decease,  ^  then  to  befidl  to 
my  two  daughters  Catharine  and  ElLsabeth,  their  heirs  and  as- 
signs foreter.^ 

To  each  of  said  daughters  was  also  gi?en  the  sum  of  eighty 
pounds  to  be  paid  by  Lambert  This  witness  further  testifies 
that  Lambert  said  that  his  sisters  Catharine  and  Elizabeth 
would  haye  the  property  on  his  death  in  case  they  got  the  will. 
The  eyidenoe  of  the  declarations  of  Lambert  was  objected  to  in 
due  flpaaitWi 

Henry  Loucks  testiQed  to  declarations  of  Lambert  to  the 
same  purport,  and  testified  that  the  buildings  were  on  the  Mor- 
ris and  Coeyman's  patent 

Jacob  Becker  proyed  that  after  Adam's  death  his  widow  mar- 
ried one  Dominick,  that  they  resided  there  upon  the  farm  un- 
til Lambert  became  of  age,  and  that  Dominick  had  to  leay^ 
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after  Lambert  became  of  age.  He  also  proyed  that  Adam  S. 
was  reputed  to  be  a  large  landholder.  This  eyidence  of  Becker 
was  reoeiyed  without  objection. 

Amy  Underwood  also  gaye  eyidence  (under  objection)  of  a 
*  declaration  of  Lambert  some  thirty-six  years  before  the  trial, 
to  the  effect  that  the  property  belonged  to  his  sisters  after  his 
death. 

Alyah  Brownell  testifies  to  yarious  deyices  among  the  de- 
fendants to  conceal  the  knowledge  of  Adam's  will,  that  the  will 
was  deliyered  and  was  kept  by  him  some  time  for  that  purpose. 
He  also  testifies  that  he  examined  the  old  papers  of  the  defend- 
ant Adam  (son  of  Lambert  2nd),  and  found  among  them  a  re- 
ceipt giyen  by  one  of  Lambert's  sisters,  or  her  husband,  for  the 
legacy  of  eighty  pounds,  left  by  the  old  will  of  Adam  Stem- 
bergh. The  eyidence  of  this  witness  was  giyen  and  receiyed 
without  objection. 

Jacob  Stoner  testified  without  objection,  that  he  had  heard 
Adam,  one  of  the  defendants,  say,  that  the  Enderses  claimed 
the  £irm  he  resided  on,  after  the  death  of  his  father  Lambert ; 
that  Adam  said  that  William  A.  Enders  said  to  him,  Adam, 
that  if  he  would  help  him  out  of  debt,  he  would  sign  off  his 
right  to  the  farm  he  liyed  on  and  neyercall  on  him  for  it  again. 
He  also  testified  without  objection,  that  he  heard  Lambert  say 
that  his,  Lambert's,  father  lived  and  died  on  the  premises  on 
which  he,  Lambert,  was  then  living,  and  that  his  mother  after- 
ward married  John  Dominick  for  her  second  husband. 

Alyah  Brownell  being  again  examined,  testified  to  the  par- 
ticulars of  the  papers  of  Lambert  that  he  had  found  upon  the 
examination  referred  to  by  him.  He  further  stated  that  the 
defendant  Adam  had  said  to  him  that  his  grand&ther  Adam 
had  died  seized  and  possessed  of  the  premises,  on  which  Adam, 
the  defendant,  then  lived,  and  that  if  the  Enderses  got  hold  of 
the  old  will  he  would  be  ruined ;  that  Adam  was  aware  of  the 
contents  of  the  old  will  and  took  measures  to  preyent  Mr.  Gkb- 
hard  from  giving  information  to  the  Enderses  respecting  it 
This  evidence  was  given  without  objection. 

Catharine  B.  Oay  testified  that  Lambert  2nd  was  her  great- 
nncle,  and  that  on  the  occasion  of  a  visit  to  him  she  expressed 
her  florrow  at  his  sickness,  to  which  he  replied  ^  that  I  must 
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not  be  sorry  for  him,  as  he  was  an  old  man  and  afc  his  death  my 
father  would  be  made  rich  and  wealthy."  '^  He  also  stated 
that  there  was  a  will  in  a  chest  in  the  room,  to  which  he 
pointed,  that  will  make  my  father's  family  rich  after  his  deaths 
&C. ;  that  my  father  woald  be  able  to  return  and  lire  happy 
here,  &c.,  and  that  this  farm  comes  to  the  Enders  fiimily  after 
his  death,  by  the  wilL" 

This  eridenoe  was  given  without  objection.  Theodore  Bar- 
ton and  Samuel  B.  Stephens,  Wm.  Enders  and  Wm.  Goeter 
gare  similar  testimony.  A  letter  from  one  of  the  defendants  to 
Alvah  Brownell  was  giyen  in  evidence  entreating  him  not  to 
allow  the  Enders  {Kurty  to  haye  his  testimony. 

A  patent  from  the  State  to  Lambert  and  Adam  Stembergh, 
dated  1754,  conyeying  three  thousand  acres  of  land,  was  giyen 
in  evidence  by  the  plaintiffs.  The  plaintiff  gave  further  evi- 
dence and  rested. 

Whereupon  the  defendants  moved  for  a  nonsuit  on  the  ground 
that  no  title  was  proved  in  Adam,  the  testator,  which  was  re* 
fused,  and  they  then  gave  evidence  on  their  own  part 

They  gave  in  evidence  certain  ancient  deeds  from  Philip 
Schuyler  to  Lambert  Stembergh,  dated  July,  1754,  and  from 
Cornelia  Schuyler  to  the  same,  dated  June,  1765,  to  which  vari* 
0U8  objections  were  made;  also  a  deed  from  John  Dominick 
and  Sophia,  his  wife,  to  Lambert,  dated  December,  1790,  recit- 
ing that  they  were  possessed  of  three  certain  lots,  11, 12  and 
13,  in  the  three  thousand  acre  tract,  granted  to  Lambert  and 
Adam  in  1754,  and  making  i)artition  of  12, 13  and  a  small 
piece  off  the  southerly  end  of  lot  11,  and  a  small  piece  of  lot 
10  to  Lambert  (The  premises  in  question  are  lot  110,  the 
northerly  end  of  which  buts  against  the  southerly  end  of  lots 
10  and  11.) 

The  will  of  Lambert,  the  patentee,  was  proved  by  copy  as  a 
lost  or  destroyed  document,  in  which,  among  other  things,  he 
gave  to  his  grandson  Lambert,  ^  three  hundred  acres  of  land, 
which  his  mother  now  has  in  possession,  or  two  lots.''  Also, 
^  to  Abraham  and  David,  this  &rm  on  which  I  now  dwell,  but 
Nicholas  must  have  the  third  part  of  the  land  over  the  creek 
and  his  new  dwelling  place." 

Francis  Dominick  was  sworn  for  the  defendants,  and  testi- 
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fled  that  he  was  the  son  of  John  and  Sophia  Dominick»  and 
that  his  mother  was  ihe  widow  of  Adun  Stembergh,  and  that 
he  was  half  brother  to  Lambert  2nd ;  and  that  as  soon  as  Laio* 
bert  became  of  age  his  &ther  and  mother  had  to  leave  the  fiunon, 
and  that  Lambert  remained  there  nntQ  he  died.  He  further 
testified  ihat  Lambert  told  him  the  property  belonged  to  him ; 
that  there  were  two  wills  made,  and  that  the  last  one  gave  it 
to  him.  This  evidmioe  was  objected  to  bj  the  plaintiflb* 
connseL 

Lewis  BoQch  testified  to  tiie  declarations  of  Lambert  that  he 
owned  the  farm,  and  that  he  got  it  firom  his  giandfiather.  The 
oame  thing  was  shown  by  George  Oook,  Abram  Ackeiman  and 
Adam  Stembergh,  by  whom,  also,  eyidenoe  was  given  ahowing 
the  relative  situation  of  the  lots  in  the  different  patents  with 
reference  to  each  other.    The  defendants  closed  their  case. 

Plaintiffs  then  gave  evidence  tending  to  show  that  the  Albany 
[or  Sohnyler]  deeds  were  obtained  many  years  after  the  death  of 
Lamberty  the  grantee  in  the  same,  and  that  they  were  firand* 
ulently  obtained  through  a  person  having  aooess  to  the  p^wn 
of  Mr.  Bleecker. 

The  defendants  then  asked  the  court  to  decide  that  the  title 
was  in  Lambert ;  that  there  was  no  proof  that  Adam  ever  had 
title;  and  to  direct  a  verdict  for  the  defendants. 

The  court  acceded  to  this  request^  and  did  so  order  and  di* 
recty  to  which  the  plaintiflb  excepted.  The  plaintiffs  asked 
that  the  case  be  submitted  to  the  jury,  whidi  was  declined ; 
also,  severally,  tiiat  the  question  as  to  the  Schuyler  deeds,  and 
the  will  of  Lambert  Stembergh,  also  as  to  whether  the  devise 
therein  covers  the  premises  in  question ;  and  also  as  to  whether 
Adam  Stembergh  died  seized  of  the  lands,  and  certahi  other 
questions,  should  be  submitted  to  the  jury.  Each  of  these  re* 
quests  was  denied  by  the  court 

I  have  examined  the  opinions  rendered  in  tiris  case^  when  in 
this  court  on  the  former  argument,  and  find  that  the  decision 
determined  only  the  questions  relating  to  the  admission  of  the 
win  of  Lambertus,  the  patentee.* 

The  judgment  at  the  circuit,  on  the  trial  which  we  are  now 
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t^OBgidering,  was  affirmed  at  the  gener^  tenn,  on  the  ground 
fliat  the  plaintiffis  had  biled  to  ^w  title  in  Adam  Stembergh. 
I  iigiee  iliat  the  phdntiffs'  right  of  recoyery  rests  npon  the 
ownership  of  Adam  Stembergh.  Waa  there  eyidenoe  on  which 
the  jmy  would  ha?e  been  justified  in  finding  Qiat  Adam  was 
the  owner  of  the  premises  ? 

Iiamb^rt's  own  declarations  while  in  possession  of  the  prem- 
ises were  {xroTed  on  this  subject  I  haye  already  quoted  some 
of  fliem. 

The  defendants  daimed  under  him  as  his  heirs  and  deyisees. 
They  bad  no  title  except  as  deriyed  from  him.  His  declarations 
were  evidence  against  them.  Pitts  v.  Wilder,  1  iV.  F.  525 ; 
Hiint^  V.  Trustees  of  Sandy  Hill,  6  Hilly  407 ;  Spaulding  v. 
Hallenbeck,  35  ^.  r.  204 ;  1  Greenl  on  JEv.  §§  108, 109, 189. 

I  haye  cited  the  eyidence  that  lambert  declared  that  all  the 
•  tttle  he  had  to  this  property  was  under  the  will  of  his  iath^, 
and  that  it  would  belong  to  the  Enders  family  at  his  death. 

It  was  {NToyed  by  Dominick  that  his  mother  and  stepfather 
oeeu^ed  the  &rm  until  Lambert  became  of  age ;  that  when  he 
became  of  age  they  and  their  family  were  compelled  to  leaye 
the  property,  and  that  he,  Lambert,  entered  into  its  possession, 
and  ao  continued  until  his  death.  This  is  in  precise  accord- 
ance with  the  t^rms  of  Adam's  will,  and  is  strong  eyidence  that 
aU  parties  then  recognized  Adam's  ownership  aud  the  yalidity 
of  his  will,  and  acted  under  its  provisions.  It  carries  strong 
weight  upon  the  proposition  that  Adam's  ownership  and  au- 
titoriiy  to  deyisc  were  then  admitted  by  all,  as  well  those  in- 
|uied  as  those  benefited  by  its  terms.  Lambert  stated  in  express 
terms  to  Mx.  Brownell,  that  his  father,  Adam^  died  seized  and 
pasaeased  of  tiiese  premises;  this  was  prima  fads  eyidence  of 
aeizin.  Jaokswt  t^  Waltermire,  5  (Jaw.  299 ;  Embree  v.  Ellis,  2 
'  Johns.  119, 123. 

The  defendants  themselyes,  from  time  to  tune,  made  sim- 
9»  admissions  as  to  Adam's  ownership  and  the  source  of  their 
title. 

It  is  quite  true  that  Lambert  is  proyen  to  haye  made  differ- 
ent statements  at  other  times,  and  that  the  defendants  en- 
deayored  to  ayoid  the  effects  of  their  admissions.  I  do  not  stop 
to  consider  whether  such  declarations  ore  competent    Assum- 
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ing  them  to  haye  been  competent^  they  raised  a  question  for  the 
jary,  but  gave  no  power  to  the  conrt  to  disregard  those  of  the 
opposite  character.  The  case  should  haye  been  submitted  to 
the  jury  upon  this  point  Especially  should  this  yiew  be  taken, 
when  we  recollect  that  there  were  then  no  such  laws  or  fisicilities 
for  recording  titles  as  we  possess  now. 

Again :  how  was  this  proof  of  title  deriyed  from  the  seizin  of 
Adam  and  the  holding  of  Lamberfc  under  this  will  disposed  of? 
Chiefly,  I  judge,  by  the  effects  of  the  dee.ds  from  Schuyler.  I 
do  not  assume  to  pass  upon  their  effect  It  is  safe,  howeyer,  to 
say  that  there  was  eyidence  on  which  the  jury  might  haye 
found  that  they  were  not  deliyered  until  many  years  after  the 
death  of  the  grantee  named  in  the  same ;  and  that  they  were 
surreptitiously  obtained  from  the  office  of  Mr.  Bleecker.  I  by 
no  means  intend  to  say  that  the  jury  would  or  should  haye  so 
found;  simply,  that  there  was  eyidence  which  would  haye  justi- 
fied  such  finding,  and  that  the  question  should  haye  been  sub- 
mitted to  them.  If  so  held,  their  effect  would  haye  been  en- 
tirely destroyed.  There  is  no  eyidence,  that  I  can  discoyer,  that 
the  grantors  in  those  deeds  were  either  the  owners  or  eyer  had 
been  in  possession  of  the  premises  described  in  those  deeds. 
Adam  being  in  possession,  could  not  haye  been  ejected  upon 
such  eyidence  of  title.    Gardner  v.  Heart,  1  N.  Y.  528. 

Again :  effect  is  attributed,  in  fayor  of  the  defendants,  to  the 
will  of  Lambert  1st,  and  the  deed  of  his  grandson  Adam,  son 
of  Jacob,  confirming  the  same.  Assuming  that  Lambert  had 
title,  great  effect  might  well  haye  been  giyen  to  the  claim  un-- 
dcr  his  wilL  So,  as  there  was  doubt  about  the  quantity  of  es- 
tate to  pass  under  the  will,  by  reason  of  the  absence  of  words  of 
inheritance,  it  was  quite  proper  that  the  deed  from  Adam,  the 
grandson  of  Lambert  the  1st,  to  Lambert,  should  be  introduced. 
If  Lambert  was  the  owner,  and  the  fee  did  not  pass  by  the  de- 
yise,  it  descended  to  his  eldest  son  Jacob,  and  thence  to  Jacob's 
eldest  son  Adam.  All  this,  howeyer,  depended  upon  the  ques- 
tion whether  Lambert  himself  had  the  title. 

Again :  the  land  described  in  the  will  of  Lambert  1st,  was  by 
words  of  general  description, « three  hundred  acres  of  land  which 
his  mother  now  has  in  possession,  or  two  lots."  He  had  in  the 
preyious  paragraph  twice  used  the  word  "  dwelling  place  **  in 
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reference  to  other  pieces  of  land.  Did  he  intend  here  to  nse  a 
new  word  for  the  same  idea.,  or  did  he  mean  in  possession  but 
not  occupied  as  a  dwelling  place  ? 

Again:  as  a  legal  proposition  how  was  this  three  hundred 
acreSy  thus  described,  to  be  located?  The  defendants  say  that 
it  covered  the  sixty  acres  in  Morris  and  Coeyman's  patent  The 
plaintiffs  say  that  it  meant  to  describe  land  on  the  hill,  in  the 
Stembergh  patent,  which  Lambert  1st  and  his  son  Adam 
owned  together.  For  this  view  they  claim  to  find  confirmation 
in  the  releases  executed  after  the  death  of  Lambert  1st  between 
the  different  members  of  the  family,  and  in  the  fact  that  the 
number  of  acres  cannot  be  correctly  made  out  in  the  Coeyman's 
patent  and  adjoining.  It  was  also  proyed  that  on  two  several 
occasions,  the  defendant  Adam  stated  that  this  description  re- 
lated to  the  low  land  only  and  did  not  include  the  premises  in 
dispute.  This  location  was  a  pure  question  of  fact,  which 
should  have  been  submitted  to  the  jury.  It  should  not  be  for- 
gotten, also,  that  Lambert  2nd,  who  finally  made  the  claim  of 
title  under  the  will  of  Lambert  1st  (as  do  the  present  defend- 
ants), did,  at  one  time,  claim  under  a  second  will  from  his 
father  as  well  as  upon  the  one  now  in  evidence.  He  placed  his 
title  at  one  time  upon  the  will  of  his  father,  as  it  now  appears 
giving  him  a  life  estate  only, — at  another  time  upon  a  second 
will,  which  gave  him  the  absolute  title, — at  another  upon  the 
title  obtained  from  his  grandfather.  These  contradictory 
claims  were  proper  for  the  consideration  of  the  jury  in 
seeking  to  determine  the  true  ownership  of  the  premises  in 
dispute. 

I  think  a  new  trial  should  be  ordered.  Costs  to  abide  the 
event 

LoTT,  J.,  delivered  the  following  opinion. — The  action  was 
broQght  to  recover  the  possession  of  two  tracts  of  land  lying  in 
Schoharie  county,  one  of  them  in  the  Stembergh  patent,  con- 
taining one  hundred  and  six  acres  of  land,  and  the  other  in 
Morris  and  Coeyman's  patent,  containing  about  sixty  acres. 

The  issues  therein  were  tried  by  Justice  Inqalls  and  a  jury, 
and  he,  on  the  closing  of  the  testimony,  directed  a  verdict  for 
the  defendants,  and  the  case  comes  before  us  on  an  appeal  fh)m 
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the  judgment  o^  the  general  term  in  the  third  judicial  district 
SQBtaining  that  direction  (52  Barb.  222,  justice  Hogeboom 
dissenting),  and  an  accurate  statement  of  the  material  facts,  so 
&r  as  they  are  undisputed,  and  a  careful  analysis  of  the  evidence 
bearing  on  the  matter  in  dispute,  are  contained  in  his  dissent- 
ing opinion.* 

A  careftd  examination  of  iSie  testimony  has  brought  me  to 
the  same  conclusion  he  arHted  at 

It  appears  that  Adam  Sternbergh,  under  iirhom  the  plaintifb 
claim  title,  and  his  &ther,  Lambert,  owned  a  tract  of  woodland 
in  the  Sternbergh  patent,  and  he,  by  his  will,  dated  October  18, 
1763,  directed  his  wife  Sophia  to  sell  his  right  therein,  and  to 
receiye  the  money  for  the  same  to  her  own  use  foreyer,  and  he 
gave  all  the  residue  of  his  real  estate  to  her,  until  his  son  Lam- 
bert (called  Lambert  2nd  in  the  case)  attained  the  age  of  twenty- 
one  years,  and  then  to  him  during  his  natural  life,  and  after  his 
decease  to  his  two  daughters  Catharine  and  Elizabeth  (who 
were  the  imcestors  of  the  plaintiff  in  this  action)  in  fee.  The 
testator  died  on  August  12, 1764,  aged  38  years.  No  deed  or 
grant  to  him  of  any  real  estate,  other  than  the  woodland,  is 
shown,  and  there  is  no  positive  or  direct  proof  that  he  was  in 
possession  of  any.  He  was,  however,  reputed  to  be  a  large 
landholder,  and  a  patentee  in  other  patents,  and  his  widow 
Sophia,  shortly  after  his  death  (as  early  as  January  7, 1765,  the 
date  of  his  fathcir^s  will  hereinafter  mentioned),  occupied  the 
premises  in  question,  and  continued  in  the  occupation  thereof 
until  Lambert  2nd,  his  son,  became  of  age,  who  then  entered 
and  continued  in  possession  until  his  death,  in  1829.  He, 
while  in  possession,  frequently  stated  in  substance  that  he  held 
it  for  life  under  his  father's  will,  and  that  upon  his  death  his 
sisters  Cathanne  and  Elizabeth  would  have  the  property. 

There  was  also  evidence  showing  an  admission  by  the  said 
Lambert  2ni,  **  that  his,  Lamberts',  father  lived  and  died  on  the 
premises  on  which  he  said  he,  the  said  Lambert,  was  then  liv- 
ing," and  one  of  the  witnesses  says  that  Sternbeigh  (a  son  of 
Lambert  2nd),  one  of  the  defendants,  told  him,  in  1846  or  1847, 
on  being  asked  **  whether  there  were  not  any  old  d?ed8  among 
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luB  or  his  Mher's  old  papen  showii^  ftat  tiie  ptop«rty  had 
beeti  devitfed  hf  Adam  Stembeigfa,  QexLy  the  gtandibther  of 
Adam  Stembergh,  defendant,  that  it  iroold  be  well  enough  to 
lod^  them  over  and  aee,  but  he  was  sore  thexe  were  none  of  his 
gnmdCather's  deeda  among  tiiem,  for  his,  defendanf a,  father, 
Lambert,  had  always  told  him  that  he  had  put  them  out  of 
the  way  or  destroyed  them,"  and  that  same  witness  testifies  that 
he  had  been  told  by  the  said  Adam  Stembergh,  defendant,  '^  that 
his  grandfather  Adam  died  seiced  and  possessed  of  the  premises 
on  which  Adam,  defendant,  then  lived." 

Anoth^  witness  stated  that  the  said  defendant,  Adam  Stem- 
beigh,  on  \mng  a^ed  if  tiiere  were  any  other  papers  than  the 
said  will  by  which  he  held  the  property,  replied  ^  that  his  father 
had  said  there  had  been  other  papers  to  show  that  his  grand- 
fttiier,  Adam  Stembeiqgh,  owned  the  flats,  but  ihey  were  de- 
atroyed.** 

The  property  above  referred  to  as  the  premises  on  which  the 
aaid  Lambert  ZnA  and  the  defendant  were  living,  and  the  flats, 
are  the  premises,  or  at  least  a  portion  thereof,  in  controversy  in 
this  action. 

It  was  also  shown  by  the  plain tifl^,  (although  not  material  in 
BBiaking  out  his  cause  of  action  in  the  first  instance),  that  the 
widow  of  Adam  Stembeigh,  the  testator,  after  his  death  inter- 
married with  one  John  Dominick,  and  that  the  brothers  of  the 
testator,  by  deed  dated  July  ^,  1768,  quit-claimed  to  him  with 
other  lots  and  parts  of  lots,  lot  No.  10,  and  also  one- third  part  of 
lots  No&  11, 1%  and  13,  in  the  Stembergh  patent,  containing 
three  hundred  acres  (^^the  said  above  mentioned  third  part  con- 
taining one  hundred  acres  ^  and  that  the  said  Lambert  Stem- 
bergh by  deed  bearing  date  December  3, 1790,  after  reciting  that 
he  and  the  said  Dominick  and  wife  held  those  last  mentioned 
lots  as  tenants  in  common,  and  had  agreed  to  make  a  division 
thereof,  and  that  lot  No.  11,  containing  one  hundred  acres,  was 
allotted  in  severalty  to  the  said  Dominick  and  wife  as  their  part 
and  share,  then  released  and  quitK^laimed  the  same  {^  only  ex- 
cepting a  small  piece  of  land  on  the  northerly  end  or  the  said 
lot  Na  11,  which  is  Ijring  fhwn  the  top  of  a  rock  of  a  hill,  and 
adjoining  with  the  other  end  to  a  tract  of  land  known  as  the 
If  orris  and  Coeyman's  patent  %  to  them  in  fee. 
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This  was  substantially  the  plaintifEs'  case  vrhen  they  rested. 
It  was  in  my  opinion  clearly  sufiScient  to  warrant  a  jury  in  find- 
ing that  Adam  Stembeigh,  the  testator,  was  in  possession  of  the 
premises  in  question  at  the  time  of  his  death,  and  that  Lam- 
bert 2nd  held  possession  under  his  wilL  Such  must  have  been 
the  opinion  of  the  justice  who  held  the  circuit,  for  it  is  shown  by 
the  case  that  when  the  plaintiffs  rested,  the  defendants'  counsel 
**  moyed  the  court  to  nonsuit  the  plaintiff,  on  the  ground  tliat 
no  title  is  proved  in  Adam,  the  testator,  and  from  whom  the 
plaintifEs  claim  title,"  and  the  motion  was  denied. 

No  paper  title  in  the  testator  had  been  shown,  and  his  deyise 
to  Lambert  was  not  of  this  specific  property  in  dispute,  and  the 
ruling  of  the  court  must  haye  been  based  on  the  fact  that  the 
possession  as  proven  was  presumptive  evidence  of  title  in  him. 

It  then  becomes  necessary  to  examine  the  evidence  subse- 
quently introduced  by  the  defendants  to  see  whether  that  jus- 
tified a  direction  to  the  jury  to  find  a  verdict  for  them. 

They  introduced  among  other  testimony  the  following  docu- 
mentary evidence: 

1.  Two  ancient  deeds  from  Philip  Schuyler,  and  others  to 
Lambert  Starnenberg,  dated  July  22, 1754,  for  one-half  of  three 
lots  in  the  Morris  and  Goeyman's  patent,  being  No.  102,  contain- 
ing twenty  acres,  No.  104,  containing  forty-one  acres,  and  No. 
110,  containing  fifty-four  acres  and  two  rods,  and  the  other 
from  Cornelia  Schuyler  and  others,  to  the  same  grantee,  dated 
June  22, 1755,  for  the  other  half  of  said  three  lot& 

2.  A  will  of  Lambert  Stembergh  (who  I  shall  assume  to  be 
the  grantee  in  the  two  deeds  last  mentioned,  and  who  is  gen- 
erally called  in  the  case  as  Lambertus  and  Lambert  1st),  bear- 
ing date  January  7, 1765,  in  and  by  which  among  other  de- 
vises he  made  a  devise  in  these  terms :  "  Also,  I  give  unto  my 
grandson,  Lambert  Stembergh,  three  hundred  acres  of  land 
which  his  mother  now  has  m  possession,  or  two  lots." 

3.  A  deed,  bearing  date  May  17,  1785,  from  Adam  Stem- 
bergh, described  therein  as  grandson  and  heir  at  law  of  Lam* 
bert  Stembergh,  deceased  (he  having  died  on  January  25  or  26, 
1765),  to  Lambert  Stembergh,  a  grandson  of  the  said  Lambert, 
deceased,  in  which  he,  after  reciting  the  terms  of  the  devise  in 
the  will  of  his  grandfather  to  the  said  Lambert  above  set  forth. 
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that  the  said  devise  was  intended  to  rest  an  estate  in  fee  aim- 
pie,  but  by  operation  of  law  only  passed  a  life  estate,  and  that 
the  inheritance  would  on  hia  death  vest  in  the  asiid  Adam  as 
heir  at  law,  then  grants  and  conreys  ^  the  leTersion  and  inheri- 
tince  of  the  lands  deyised  or  intended  to  be  derised  to  the  said 
Lambert,  and  erery  part  and  parcel  thereof  to  him  in  fee,  bat 
wiUioat  any  specific  description  thereoC 

4.  A  deed  bearing  date  December  3,  1790,  firom  Jchn 
Dominick  and  Sophia^  his  wife,  to  Lambert  Stembergh.  This 
deed  bears  even  date  with  the  deed  from  him  to  them  men« 
tioned  in  noticing  the  plaintiffs'  proob,  and  contains  a  recital 
of  the  ownership  by  the  parties  of  the  said  three  lots,  Nos.  11, 
12  and  13  in  the  Stembergh  patent,  an  agreement  to  make 
partition  and  division  thereof  and  an  allotment  of  said  two  lots 
No&  12  and  13,  and  a  small  piece  of  the  southerly  end  of  lot 
Na  11,  and  also  a  small  piece  of  lot  Na  10,  in  ihe  said  patent, 
oontaininff  in  all  two  hundred  and  ten  acres,  as  the  part  and 
share  of  the  sud  Lambert,  and  then  releases  and  confirms  the 
same  m  seyeralty  to  him,  and  they  are  stated  in  the  case  to 
embrace  all  the  lands  described  in  the  complaint  as  being  in 
the  Stembergh  patent,  and  it  is  shown  that  the  other  lot  in 
question  is  Na  110  in  the  Morris  &  Coeyman's  patent 

The  defendants  also  proved  by  several  witnesses  that  Lam- 
bert 2nd  had  made  statements  or  admissions  to  the  eifect  that 
he  did  not  hold  his  property  firom  his  father  ^but  firom  his 
grandfather ;  that  his  &tber  died  before  his  grandfather,  and 
he  never  owned  any  land,"  and  it  was  also  shown  by  Adam 
Stembergh,  one  of  the  defendants,  who  was  seventy-eight 
years  of  age  at  the  time  of  the  trial  in  April,  1866,  that  the 
property  so  held  by  him  contained  originally  about  two  hun- 
dred  and  nine  acres  in  the  Stembergh  patent,  and  sixty  acres 
in  the  Morris  &  Coeyman's  patent,  and  about  forty  acres  in  an 
other  lot  in  that  patent  about  a  quarter  of  a  mile  distant  firom 
the  other,  that  it  was  all  worked  as  one  fiurm,  and  had  been 
since  his  earliest  recollection,  and  that  an  old  house  which  was 
torn  down  in  1803,  stood  on  the  sixty  acre  lot  known  as  Na 
110,  that  there  were  two  lots  of  woodland  in  the  Stembergh 
patent  of  one  hundred  acres  each,  adjoining  said  lot  No.  110^ 


e»  »EWTORK 


EodeMi «.  SttrabtrirlL 


and  that  they  were  **  used  for  no  other  purpose  tiian  to  get 
wood  from." 

Evid^oe  was  then  giren  on  the  part  of  ihe  phintiffsy  and 
Almmn  Gallup  testified,  tiiat  the  defendant  Adam  Stembergh 
said  in  1846  or  1847,  that  the  deed  of  May  17,  1785,  to  his 
flither  Lambert  2nd  from  Adam  Sternbergh,  the  grandson  and 
heir  at  law  of  Lambert  Ist,  sometimes  oalled  crazy  Adam,  **  only 
ooTared  flie  woodland ;  the  lands  in  the  Stembergh  ])atent,  oom- 
monly  called  the  woodland,*'  and  **  he  made  this  furttier  re- 
mark that  if  the  Bnderses  got  the  old  will  in  question,  he 
would  lose  his  fiEirm  on  the  flats,''  rrferrmg  to  the  will  under 
which  the  plaintiflb  claim  title. 

Eliza  Brownell,  one  of  ihe  witnesses  examined  by  tiie  plain- 
tiffs before  they  rested,  also  testified  that  the  crazy  Adam  deeds 
^had  referenoe  to  the  woodland  only.'' 

There  were  some  declarations  of  Lambert  2nd  also  giyen  in 
evidence  to  the  effidct  that  his  fiEtther  Adam  had  deeds  of  the 
farm  on  the  flats,  but  that  he  had  committed  them  to  the 
flames  und  they  would  never  see  daylight  again. 

It  may  be  proper  to  add  that  the  lots  in  the  Stembeigfa 
patent  appear  to  contain  one  hundred  acres  each. 

Upon  the  dose  of  this  evidence  the  defendants'  counsel 
asked  the  court  to  decide  that  the  action  could  not  be  main- 
tained^; that  as  the  case  then  stood  the  title  was  in  Lambert; 
that  there  was  no  proof  that  Adam  ever  had  title;  and  to 
direct  a  verdict  for  the  defendants;  and  the  court  so  decided 
and  directed  such  verdict,  which  was  then  and  there  rendered. 

The  plaintiffs'  counsel  then  asked  the  court  to  submit  the 
case  generally  to  the  jury  on  the  evidence,  and  upon  that  being 
refused,  to  submit  to  them  separately  whether,  the  devise  in  the 
wil]  of  Lambert  or  the  deed  of  Adam  to  Lambert  covered  the 
premises  sought  to  be  recovered  or  any  portion  tfaei^oC  AH  of 
which  requests  were  refused,  and  prc^per  exceptions  taken. 

The  decision  of  the  judge  on  directing  a  verdict,  and  the  re- 
fosal  to  submit  these  questions  to  the  jury,  were  based  on  the 
assumption  that  the  title  to  all  of  the  lands  in  questions  passed 
as  claimed  by  the  defendants  under  the  said  last  mentioned 
will  and  deed,  and  consequently  all  the  declarations  and  state- 
ments of  Lambert  2nd  in  reference  to  his  possession  and  that 
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oi  hia  tatiket  had  beoome  immaterial  and  unaTailmg  as  againat 
that  title. 

The  looof  in  my  opinion  did  not  jnstify  that  aasnmption  in 
reference  to  the  lot  in  the  Horns  &  Coeyman's  patent,  for  the 
fcdlowing  reaaoni.  The  only  eyidenee  tending  to  show  a  title 
to  those  in  Lambert  are  the  Sohnyler  deeds,  bat  they  are  in« 
snlBeiait  for  the  following  among  other  reasons  1.  It  does 
not  vppeast  that  they  were  erer  doUTered  to  him.  They  bear 
date,  the  first  of  them  July  22, 1754^  and  the  last  June  32, 1755, 
and  the  grantee  named  therein  is  Lambert  Stamenbergh.  It  is  not 
shown  that  Lambert,  the  testator,  was  erer  called  by  that  name 
(w  that  the  Stembergh  fiimily  were  erer  so  called  or  designated. 
Conceding,  however,  that  the  names  are  the  aame^  I  think  we 
are  warranted  in  aasnming  that  it  was  a  common  fiunily  name; 
thefe  appear  to  haye  been  sons  of  that  name  in  at  least  three 
gmofations,  and  as  the  will  of  Lambert,  the  said  testator,  bears 
dote  Jannary  7, 1765,  and  he  died  in  the  same  month,  it  appears 
that  more  than  ten  yean  interrened  between  the  date  of  the 
first  of  those  deeds  and  that  of  the  will  The  mere  fact  of  the 
name  of  the  grantee  and  that  of  the  testator  being  the  same,  is 
of  itself  therefore,  of  little  importance.  It  does  not  show  that 
he  was  the  party  designated. 

If  the  deeds  had  been  fonnd  among  hia  papers  after  his 
death,  a  deliyery  thereof  might  haye  been  presumed  to  haye 
been  made  to  him,  but  nothing  of  that  kind  is  shown  ;  on  the 
contrary,  the  only  eyidence  bearing  on  that  question  is  adyeorae 
to  snch  pfesnmption,  and  tends  to  show  that  they  were  not  in 
existence  at  hia  death. 

2.  It  is  not  shown  that  the  grantors  eyer  owned  or  had  any 
intttest  in  those  lots  or  had  possession  of  them. 

8w  It  does  not  appear  that  Lambert,  the  testator,  ever  was  in 
possession  of  those  lots  or  exercised  or  asserted  any  acts  of 
ownendup  oyer  thenk 

The  deyiae  tohiagrandson  Lambert  2nd  cannot  be  conatmed 
into  an  assertion  of  a  right  or  a  <daim  thereta  It  is  in  general 
terms  of  ^  three  hundred  aeres  of  land  which  his  mother  now 
has  in  possessbn  or  two  lots^^  and  not  those  speciAc  lots  or  by 
any  description  that  necessarily  includes  them.  The  only 
means  of  locatoig  the  property  is  by  ascertaining  what  land 
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then  belonging  to  the  testator  was  in  the  possession  of  the 
grand^n's  mother.  The  evidence  tends  to  show,  and  indeed, 
all  the  parties  substantially  concede,  that  she  was  at  that  time 
in  the  occupancy  of  two  lots  in  the  Morris  and  Coeyman's 
patent.  No.  110,  on  which  the  dwelling-house  stood,  and  another 
lot  of  forty  acres  about  a  quarter  of  a  mile  distant  therefrom 
together  with  three  wood  lots  in  the  Stembergh  patent,  adjoin- 
ing lot  No.  110,  of  one  hundred  acres,  and  that  the  whole 
thereof  was  used  and  occupied  by  her  as  one  faruL  It  is  also 
fairly  inferrible  from  the  testimony  that  she,  under  the  devise 
from  her  husband,  held  an  undivided  one-third  part  of  the  lots 
in  the  Stembergh  patent,  and  that  Lambert  Ist  held  the  re- 
maining two-thirds  thereof 

We  are,  therefore,  in  giving  construction  to  the  devise  under 
consideration,  to  look  at  the  relation  of  the  parties  to  each 
other,  and  the  situation  of  the  property  then  in  possession 
of  the  mother,  and  we  must  assume  that  the  testator  in- 
tended to  devise  such  land  only,  then  in  the  possession  of 
his  grandson's  mother,  as  he  owned,  or  whatever  interest  he  had 
therein ;  and  the  terms  of  the  devise  indicate  that  such  was  his 
intention.  He  does  not  describe  the  property  as  a  farm  or  as 
all  the  lands  in  her  possession,  as  he  would  have  been  likely  to 
do  if  he  meant  to  make  a  disposition  of  the  whole  of  the  land 
or  the  entire  estate. 

The  language  used  by  him  is  consistent  with  the  theory  that 
he  intended  to  devise  his  share  only  of  the  three  lots,  Nos.  11, 
12  and  13,  in  the  Stembergh  patent  They  were  in  possession 
of  his  grandson's  mother  and  contained  three  hundred  acres, 
and  when  he  gives  to  his  grandson  ^  three  hundred  acres  of 
land  which  his  mother  has  now  in  her  possession,  or  two  Ms/* 
it  appears  to  me  that  tho  terms  of  the  devise  may  be  fairly  and 
reasonably  construed  to  mean  his  interest  in  the  three  hundred 
iwres  which  was  equivalent  to  two  lota  He  evidently  intended 
by  the  alternative  clause,  "  or  two  lots,"  to  make  some  qualifi- 
cation or  explanation  of  the  previous  terms,  and  when  we  take 
into  consideration  the  nature  and  extent  of  his  interest  in  those 
three  lots,  his  devise  properly  applies  to  .that  and  to  that  only. 
It  would  be  doing  him  injustice  to  say  that  he  intended  by  it 
to  give  what  did  not  belong  to  him,  and  as  its  terns  admit  of  a 
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constTuction  limiting  and  restricting  it  in  its  operation  and 
effect  to  the  lots  in  the  Stembergh  patent,  we  cannot  properly 
extend  them  to  property  not  owned  by  him. 

There  are  some  other  facts  showing  the  propriety  of  such  a 
limitation  and  restriction.  The  two  lots  in  the  Morris  and 
Goyeman's  patent  are  spoken  of  by  the  witnesses  as  together 
containing  one  hnndred  acres. 

The  testator  cannot  be  presumed  to  have  referred  to  them 
when  he  speaks  of  the  quantity  of  the  hind  giyen  as  three  hun- 
dred acreSy  nor  would  he  have  restricted  or  qualified  those 
terms  by  saying,  "  or  two  lots,**  if  he  meant  to  deyise  the  three 
lots  in  the  Stembergh  patent  or  his  interest  therein  as  well  as 
those  in  the  other  patent 

It  is  also  proper  to  say  in  this  connection  that  the  declara- 
tions of  Lambert  2nd  after  he  took  possession  on  becoming 
of  age,  that  he  held  under  his  father  (assuming  them  to  haye 
been  made),  tend  to  confirm  the  views  above  presented. 

My  conclusion,  therefore,  is  that  there  is  nothing  in  the 
terms  of  the  will^  or  appearing  in  the  evidence,  that  warranted 
the  assumption  that  any  property  in  controversy  except  that 
in  the  Stembergh  patent  ever  belonged  to  Lambert,  and  it 
follows  that  the  verdict,  if  based  on  that  ground  alone,  was 
improper. 

It  was,  however,  urged  as  an  additional  ground,  that  there 
was  no  proof  that  Adam  ever  had  title.  I  have  shown  that 
when  the  plainti£E9  rested  the  case  there  was  sufficient  to 
call  for  the  verdict  of  the  jury  on  the  question  of  Adam's 
possession. 

The  testimony  subsequently  introduced,  while  it  tended  to 
show  that  Lambert  2nd  sometimes  claimed  under  his  grand- 
father's wiU,  also  tended  to  establish  title  in  Adam  by  declara- 
tions to  the  effect  that  he  had  deeds  of  the  property  which  had 
been  destroyed. 

The  court,  in  this  conflict  of  evidence,  could  not  properly 
decide  that  the  plaintiff^  had  shown  no  title. 

In  conclusion  I  will  remark  that  the  question  decided  on  the 
former  appeal  in  this  case,  were  not  the  same  as  those  on  the 
present.  The  opinion  of  both  the  judges  then  given  show  that 
the  decision  was  based  on  the  ground  that  the  will  of  Lambert 
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Ist  had  been  improperly  excluded,  and  that  the  judge  erred  vx 
instrocting  the  jury  that  if  he  waa  originally  the  owner  tb^y 
might  presume  a  conyeyance  from  him  to  Adam  his  soo^ 

The  result  of  these  consideratious  is^  that  the  direction  of 
the  judge  to  the  jury  at  the  circuit,  to  find  a  yerdict  for  thQ 
defeidant,  was  wrong,  and  it  becomes  unnecessary  to  examine! 
the  yarious  exceptions  taken  as  to  tlie  admissibility  of  eyi^ 
denoe. 

The  judgment  of  the  supreme  oaurt  should  he  reyersed  and 
a  UQW  trial  ordered^  costs  to  abide  the  eyeni 

Judgment  reyersed  and  new  trial  ordered*  ooata  to  abidei 
eyent. 


EBICKSON  V.  SMITH. 

Jme,  186a 

The  rale  that  where  a  public  officer  maj  be  leqalred  by  law  to  make  a 
retam  of  his  acta,  a  return  BMde  bj  him  may  be  vaed  as  evidenoe  of 
the  facta  thereU  stated,  does  not  make  a  mere  official  certificate  of  ia< 
spection  required  by  law,  cTidence  of  the  matters  which  the  inspectot 
therein  certified  he  was  satisfied  of,  when  such  matters  are  drawi^.  In 
question  by  a  stranger* 

In  an  action  for  damages  caused  by  a  steamboat  explosion,  the  certifi- 
cate of  the  Inspection  of  the  yessel  under  the  Act  of  Ckmgress  of  18G8, 
is  evidence  that  the  yessel  was  inspected ;  but  is  not  CTidence  of  the 
other  matters  relatlTe  to  the  Teasel  which  are  stated  in  it  f 

*  Consult  also  Board  of  Water  Commissioners  e.  Lansing,  45  N,  T.  19; 
Dubois  e.  Newman,  4  Wash.  C.  Ct.  74 ;  Brown  a.  QaUowajr*  P^^  C.  Ct.  S^l ; 
Huntley  a.  DonoTan,  15  Q.  J9.  96 ;  Shfp.  Church,  1  2><n0f.  <0  IS.  824 ;  Brown, 
a.  Thornton,  6  Ad,  db  E,  185 ;  Kinneraley  a.  Orpe,  1  Ihug,  56 ;  Bex  a.  Maw- 
bey,  6  T.  R,  619 ;  Waldron  a.  Coomb.  8  Tdunt,  168.  As  to  certificates  not 
strictly  official,— Blackburn  a.  Cfawfords,  8  WaU,  175 :  Bml  «.  Bathwick« 
2  Barn.  <0  ^.  689 ;  Vaux  Peerage  case,  5  C.  <0  ^.  542 ;  Doilferin,  Ac.  Pnar 
age, 2  JJ.  a/jG.  Ok.  47;  Sewell  a.  Corp,  1  Carr,  Jb  P.  892s  Matter  of 
Klingemann,  11  W,  R,  218 ;  Abbott  v.  Abbott  29  i^  Z.  Jfa<n  57 ;  Drake  «« 
Maryatt,  2  i>aui  <ft  i{.  696. 

t  As  to  the  eflbct  of  the  acts  of  C6ngres8,  in  respect  to  the  remedies  ii| 
the  State  courts,  see  Landers  a.  The  Staten  Island  R.  R.  Co.,  18  Ahb.  Pr. 
jr.  8.;  Balrd  a.  Daly,  4  Xans,  436 ;  Swarthoat  a.  New  Jersey  Steamboat 
G0..48  2r.  r.  209;  Chisholn  p,  {iortheiii  Tiaoaportatkui  Co.,  61  Air6.368. 
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The  deceased  was  a  passengrer  on  board  defendants' steamboat  when  the 
boiler  exploded,  and  seeing  the  steam  rash  into  the  cabin,  she  ran  out, 
and  her  body  was  subsequently  found  in  the  water.  Held,  that  a  medi- 
cal witness  who  had  examined  the  body,  and  testified  that  the  death 
was  caused  by  drowning,  might  properly  be  asked,  wliat  would  have 
I  been  the  indications  if  a  person  had  been  suffocated  first,  and  after- 
wards had  fallen  into  the  water,  although  there  was  no  evidence  that 
this  was  the  fact. 

William  T.  Erickson,  administrator^  &a,  of  Mary  E.  Eriek- 
aon, sued  David  and  Tunis  Smith,  in  the  supreme  court,  for 
damages  under  the  statute,  for  injuries  causing  the  decedent's 
death. 

Defendants  were  owners  of  the  steamboat  Arrow,  running  as 
a  passenger  boat  on  the  Hudson  Biver.  On  August  5, 1855,  a 
boiler  flue  exploded,  and  the  deceased,  who  was  among  the  pas- 
sengers then  on  board,  was  terrified,  and  ran  from  her  com- 
panions, and  her  dead  body  was  afterwards  found  in  the  river. 
The  theory  of  the  defense  was  that  she  was  not  injured  by  the 
explosion,  but  madly  rushed  oyerboard  and  was  drowned. 

On  the  trial,  a  witness.  Dr.  Beach,  who  had  been  present  at 
the  coroner's  inquest,  testified  that  in  his  opinion  the  deceased 
died  firom  drowning;  his  examination  of  the  body  was  super- 
ficial ;  he  did  not  find  any  evidence  of  scalding  that  he  could 
swear  to.  He  further  stated  that  the  body  was  much  decom- 
posed. There  was  an  abrasion  on  the  face,  and  the  skin  was 
easily  peeled  off;  and  that  in  his  opinion  there  were  scalds. 

On  his  re-direct  examination  counsel  were  allowed  to  ask 
him  under  exception, 

^  What  would  have  been  the  indications  if  a  person  were  suf- 
focated, and  afterwards  falls,  or  is  thrown  overboard  ?  '^ 

A.  We  should  hare  similar  indications  as  we  would  have 
from  drowning. 

On  behalf  of  defendants,  one  Kraft,  a  United  States  inspec- 
tor of  hulls  and  steamers,  was  called  as  a  witness,  and  was 
shown  a  certificate  of  the  inspection  of  the  steamer,  under  the 
act  of  1852,  signed  by  himself  and  Douglass,  another  inspector. 
The  witness  did  not  inspect  the  boiler,  that  was  done  by 
Douglass,  who  was  not  produced  as  a  witness. 

Tfie  courty  James  C.  Smith  presiding,  admitted  the  certifi- 
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eate  in  evidence,  as  showing  an  inspection,  but  not  as  evi- 
dence of  the  facts  recited  in  it,  in  this  case  against  the  plaintiff, 
except  that  the  vessel  was  inspected.  And  upon  the  cause  of 
death  the  judge  charged  the  jary  that  if  the  deceased  was 
scalded  so  severely  as  to  cause  her  to  apprehend  that  she  was 
fatally  injured,  and  being  unable  to  bear  the  consequent  physical 
anguish,  she  rushed  overboaid^  impelled  by  a  sudden  and  in- 
stinctive feeling  that  her  suffering  would  thereby  be  lessened 
and  relieved ;  or,  if,  under  reasonable  apprehension  of  immedi- 
ate physical  danger^  in  hearing  the  explosion  and  seeing  the 
steam  rushing  into  the  cabin,  where  she  was,  she  ran  out  of  it, 
and  in  attempting  to  reach  a  place  of  safety  she  accidentally, 
or  without  fault  on  her  part,  fell  overboard,  they  might  find 
that  the  death  was  caused  by  the  explosion. 

The  jury  found  for  plaintiff  three  thousand  dollars,  and  judg- 
ment was  affirmed  at  general  term,  and  defendants  appealed. 

Erastus  Cooke^  for  defendants,  appellants ; — Insisted  that  the 
question  put  to  Dr.  Beach  was  purely  hypothetical,  and  based  on 
no  facts ;  citing  People  v.  Lake,  12  N.  Y.  (2  Kern,)  358 ;  Dickin- 
son V.  Bnxber,  9  Mass.  227 ;  and  that  the  certificate  was  evidence 
of  the  facts  stated  in  it,  on  which  point  he  relied  on  the  author- 
ities cited  in  the  opinion,  and  Milford  v.  Worcester,  7  Mass.  57 


Ira  D.  Warren  for  plaintiff,  respondent. 

Bt  the  Court. — ^Dakiels,  J. — The  questions  presented  for 
decision  upon  this  appeal  arise  under  the  rulings  of  the  court 
before  which  the  trial  was  had,  concerning  the  admission  and 
rejection  of  evidence.  The  first  of  these  in  importance  is  that 
which  related  to  the  certificate  of  inspection  of  the  steamboat 
on  which  the  explosion  took  place.  That  inspection  and  certi- 
ficate were  made  on  June  25, 1855,  and  the  explosion  occurred 
on  August  5,  following.  The  steamboat  was  a  passenger 
boat,  and  that  circumstance,  as  well  as  the  form  of  the  certifi- 
cate itself,  indicate  that  she  was  inspected  under  the  act  of  Con- 
gress, passed  August  30, 1852,  and  not  made  under  the  act  o{ 
1838. 

But  whether  it  was  made  under  one  or  both  of  these  acts  is 
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a  matter  of  not  the  least  importance  upon  the  present  occasion, 
because  that  does  not  affect  the  disposition  of  the  questions 
raised  upon  the  triaL  The  substantial  reasons,  if  any  exist,  for 
allowing  any  greater  force  or  effect  to  the  certificate  than  it 
was  allowed  to  have  upon  the  trial,  depend  upon  the  act  of  1853.  i 

For  under  that  of  1838,  the  inspectors  were  not  required  to 
ascertain,  and  certify  to  facts  within  their  own  personal  obser- 
yation,  but  were  permitted  to  obtain  them  from  other  sources 
and  then  to  embody  them  in  their  certificate.  This  was  to 
contain  a  statement  of  the  age  of  the  boat,  when  and  where 
she  was  built,  and  the  length  of  time  she  had  been  running; 
whether  in  their  opinion  the  boat  was  sound,  seaworthy,  and  fit 
to  be  used  for  the  transportation  of  freight  or  passengers,  and 
whether  in  their  opinion  the  boilers  were  sound  and  fit  for  use, 
to  which  was  required  to  be  added  a  statement  of  the  age  of  the 
boilers.    5  U.  S.  Stat,  at  L.  305,  §§  4,  5. 

From  the  nature  of  the  duty  imposed  by  this  act,  it  is  clear, 
that  they  were  required  to  state  no  fact  beyond  that  of  inspec- 
tion alone.  For  all  the  other  matters  required  to  be  contained 
in  the  certificate  consisted  of  the  opinions  of  the  inspectors 
concerning  the  condition  of  the  boat  and  her  boilers,  and  of 
facts  necessarily  derived  from  information  acquired  from  other 
persons.  And  for  these  reasons  it  could  not,  when  made,  be 
competent  eridence  in  an  action  between  her  owners  and  other 
persons  in  no  way  connected  with  the  examination,  inspection 
and  certificate  made. 

But  the  act  of  1852,  is  more  comprehensive  as  well  as  more 
definite  in  its  requirements.  By  that  act  the  inspectors  were 
to  satisfy  themselves  that  the  steamboat  was  of  a  structure 
suitable  for  the  service  in  which  she  was  to  be  employed,  and 
in  a  condition  to  warrant  the  belief  that  she  might  be  used  in 
navigation  as  a  steamer  with  safety  to  life,  and  that  all  the  re- 
quirements of  the  law  had  been  complied  with  regarding  fires, 
boats,  &c.  They  were  also  required  to  inspect  the  boilers  and 
subject  them  to  the  hydrostatic  pressure  prescribed,  and  to  sat- 
isfy themselves  by  examination  and  experimental  trials,  that 
the  boilers  were  well  made,  of  good  and  suitable  material ;  that 
the  openings  for  passage  the  of  water  and  steam  respectively, 
and  all  pipes  exposed  to  heat,  were  of  proper  dimensions  and 
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free  flx)m  obBtmctiou ;  that  the  spaces  between  the  flaes  were 
iofScient;  that  the  fire  line  of  the  furnace  was  below  the 
water  line  of  the  boilers,  and  that  snoh  boilers  and  machinery 
could  be  safely  employed  in  the  service  proposed,  without  perU 
to  life. 

They  ware  also  required  to  satisfy  themselves  that  the  boilers;, 
flues,  and  other  machinery  connected  with  them,  in  other  r^ 
f pects,  were  in  such  a  condition  ai  to  render  them  capable  of 
t)eing  safely  used  in  the  business  in  which  the  steamboat  was  to 
be  employed,  and  they  were  prohibited  from  approving  any 
t)oiler  or  pipe  made  wholly  or  partially  of  bad  material,  unsafe 
in  its  form,  or  dangerous  from  defective  workmanship,  age,  us^ 
or  any  other  cause.  And  after  making  such  inspection  in  de- 
^il,  if  they  approved  of  the  steamboat,  they  were  then  required 
to  make  and  subscribe  a  certificate  to  the  collector  of  the  dL^ 
trict,  in  the  form  prescribed  by  the  act  This  certificate,  enu* 
inerating  and  describing  the  boilers  and  machinery  found  on 
board  the  steamboat,  and  her  acconunodations  and  capacity, 
was  also  required  to  contain  the  statement  that  she  was  ^^  in  aJl 
respects  staunch,  seaworthy,  and  in  good  condition  for  navig:!- 
tion,''  and  that  it  was  their  ^  deliberate  conviction  founded  on 
the  inspection,''  made  by  them,  that  she  could  *'  be  employed 
as  a  steamer  upon  the  waters  named  in  the  application  [for  in- 
spection] without  peril  to  life,  from  any  imperfection  of  form, 
materials,  workmanship  or  arrangement  of  the  several  parts,  or 
from  age  or  use.*'  10  U.  S.  Stat  at  L.  CI ;  Act  of  Aug.  30, 
1852,  Id.  63-66 ;  1  Bright.  Dig.  849-853. 

This  inspection  and  certificate  were  rendered  necessary  for 
the  purpose  of  entitling  the  masters  and  owners  of  the  boat  to 
the  papers  required  by  and  enabling  her  to  engage  in  the  busi- 
ness of  navigation  under  the  laws  of  the  United  States  (§  1). 
And  to  that  extent  the  certificate  of  act  of  1852  (above),  neces- 
sarily became  conclusive  upon  the  oflScer  whose  future  conduct 
was  required  to  be  based  upon  it  But  beyond  the  eflBect  to  be 
given  to  it,  which  must  be  implied  from  that  circumstance,  the 
act  contains  nothing  giving  it  the  nature  or  character  of  evi- 
dence, in  controversies  between  the  owners  of  the  steamboat 
and  third  persons,  involving  the  condition  of  her  boilers  and 
machinery. 
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As  proof  of  tho  fact  that  the  inspection  had  been  made  in  tht 
manner  prescribed  by  the  statute,  and  that  the  law  so  far  had 
been  complied  with,  it  may  very  well  be  that  it  was  competent 
eridence.  And  for  that  purpose  it  was  received  upon  the  trial 
of  the  present  action.  This  was  clearly  the  understanding  of 
the  courL  For  when  it  was  alluded  to  in  the  charge^  it  wai 
stated  that  it  had  been  admitted  for  the  purpose  of  allowing  thd 
defendants  to  show  that  they  had  caused  the  engine  to  be  in<^ 
$peotedf  and  the  certificate  to  be  giren  which  the  act  of  GoU'^ 
gress  required,  in  order  to  allow  them  to  run  the  boat  Beyond 
that  certainly,  from  the  nature  of  the  duties  to  be  performed^ 
and  the  form  of  the  certificate  required  to  be  giyen,  by  the  in^ 
specters,  its  effect  as  eridence  ought  not  to  be  extended.  They 
were  required  to  do  certain  things  by  way  of  performing  their 
duties,  and  that  they  did  them,  and  in  the  mode  prescribed  by 
the  statute,  presumptively  followed  from  the  fact  of  the  inspec- 
tion it33l£ 

By  allowing  the  certificate  to  be  used  as  evidence  of  the  in- 
spection, and  that  the  law  in  that  respect  had  been  complied 
with,  the  defendants  had  the  benefit  of  the  facts  that  the  re^ 
quired  inspection  and  examination  had  been  made  and  the  pres- 
sure applied,  prescribed  by  the  terms  of  the  statute.  But  th€ 
statements  mode  beyond  that,  of  the  general  condition  of  thg 
steamer,  the  conviction  arrived  at  by  the  inspectors  of  th4 
safety  of  the  boiler  and  machinery,  and  the  fact  that  she  could 
be  safely  employed  in  her  business  as  a  passenger  boat  without 
danger  or  peril  to  life,  were  not  evidence  of  facts,  but  mere  in* 
fereuces  drawn  from  them  by  the  inspectors,  and  for  that  rea- 
son were  not  evidence  against  the  plaintiff.  And  this  was  the 
<mly  restriction  imposed  upon  its  use  as  evidence  by  the  court 
at  the  trial,  if  indeed,  from  the  ambiguous  and  uncertain  state- 
ment of  the  ruling  contained  in  the  case,  even  so  much'  as  that 
can  be  accurately  said  to  have  been  done. 

The  statement  of  the  ruling  is,  that  the  certificate  was  re- 
eeived  as  evidence  showing  the  inspection,  but  not  as  evidence 
of  the  facts  recited  in  it; — which  was  entirely  accurate,  whether 
it  included  more  or  less  than  has  already  been  supposed  to  have 
been  within  the  ruling ;  for  it  is  very  well  settled  that  the  re- 
citals contained  in  an  instrument  are  never  evidence  against 
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a  straDger  to  it,  as  the  plaintiff  in  this  case  most  clearly  was. 
2  Cow.  <&  H.  NoteSy  3  ed.  453,  and  cases  there  cited 

The  authorities  referred  to  by  the  defendants'  counsel  do  not 
warrant  the  conclusion  that  this  certificate  should  have  had 
any  greater  force  than  was  given  to  it  as  evidence  upon  the 
trial  of  this  cause.  The  rule  stated  by  Siarkie  (vol  1, 173),  is 
entirely  unsupported  by  the  case  cited  by  him  as  sanctioning 
it  And  he  himself  appears  to  have  doubted  its  accuracy,  for 
he  has  followed  his  reference  to  the  case,  on  which  he  asserted 
it,  with  a  query.  Upon  consulting  it  this  case  will  be  found  to 
contain  nothing  whatever  indicating  the  propriety  of  such  a 
doctrine.  See  Brett  v.  Ward,  Winch,  70.  And  the  principle 
previously  mentioned  by  this  author  is  entirely  at  variance  with 
any  rule  that  would  render  this  certificate  evidence  of  the  in- 
ferences and  conclusions  of  the  inspectors,  or  of  anything  be- 
yond the  fact  that  the  inspection  and  examination  of  the  boat 
bad  been  made  as  the  statute  required  that  to  be  done. 

For  he  says,  *'  That  neither  the  declaration  nor  any  other  act, 
of  those  who  are  mere  strangers,  or,  as  it  is  usually  termed,  any 
*  res  inter  alios  acta^  is  admissible  in  evidence  against  any  one, 
as  affording  a  presumption  against  him,  in  the  way  of  admis- 
sion or  otherwise.  In  general,  it  would  bs  contrary  to  the  first 
and  most  obvious  principles  of  justice,  that  any  one  should  be 
bound  by  the  acts,  or  concluded  by  the  declarations,  or  asser- 
tions of  others  to  which  he  was  in  no  wise  privy.  Hence  it  is 
that  no  man  is  bound  by  any  decree  or  judgment  as  to  any 
matter  of  private  right  Utigated  in  a  suit  to  which  he  was  not 
privy.''    Starh.  on  Ev.  part  1,  §  32. 

In  the  case  of  Clintsman  v.  Northrop,  8  Cow.  45,  the  question 
was  not  considered  how  fax  the  act  of  the  inspector  of  the 
leather  was  evidence  against  the  defendant  But  it  was  held 
that  it  was  not  conclusive,  as  the  court  upon  the  trial  had  held  it 
to  be.  And  that  was  all  that  was  decided  upon  that  occasion. 
And  no  more  than  that  was  decided  in  the  case  of  People  v. 
Peck,  11  Wend.  604  The  decision  was  that  the  certificate  was 
evidence,  but  to  what  extent  it  was  deemed  to  be  so  was  not 
stated.  And,  besides,  the  cironmstances  under  which  that  cer- 
tificate w^aB'^  n^e  were  more  fovorable  to  its  admissibility  as 
evidence  than  those  which  existed  in  this  ease.    For  when 
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legally  and  properly  given,  it  neees&arily  constitntes  the  eyi- 
dence  contemplated  by  the  statute  of  the  election  of  the  trus- 
tees. In  the  case  of  Jack  v.  Martin,  12  Wetid,  311,  the  effect 
to  be  given  to  the  certificate  was  expressly  declared  by  the  act 
of  Congress  under  which  it  was  made,  and  precisely  that,  and 
nothing  beyond  it,  was  given  to  it  in  that  case.  The  cases  of 
the  United  States  v.  Benner,  1  Baldw,  234;  and  The  same  t^. 
Liddle,  2  Wash.  C.  CL  205,  were  peculiar  and  unusual  They 
involved  the  relation  of  certain  foreign  representatives  to  the 
government  of  the  United  States, — ^a  fact  peculiarly  within  tho 
knowledge  of  the  secretary  of  state  and  dependent  upon  his 
action.  And  for  that  reason  his  certificate  that  they  had  been 
accepted  and  recognized  as  such  by  the  department  over  which 
he  presided  was  held  to  be  evidence  of  that  fact,  for  it  showed 
that  to  have  been  the  act  of  the  government  required  for  that 
purpose. 

Where  a  public  oflBcer  may  be  required  by  law  to  make  a  re- 
turn, and  his  acts  included  in  the  return  afterwards  become  in- 
volved in  controversy,  there  it  may  be  used  as  evidence.  But 
where  no  return  is  required  by  law  to  be  made,  the  certificate 
of  the  oflBcer  is  not  evidence,  either  for  himself,  or  in  behalf  of 
any  other  person  not  using  it  as  an  admission  against  him* 
The  rule  upon  that  subject  has  been  stated  to  be  that,  <^  where 
the  law  has  made  it  the  duty  of  a  public  oflBcer  to  make  a  re- 
turn of  his  doings,  and  has  made  him  responsible  for  the  truth 
of  his  return,  a  return  may  be  evidence.''  Stephen  v.  Clements, 
2  N.  H.  300,  391.  And  this  principle  has  been  approved  in  the 
case  of  Hathaway  v.  Goodrich,  6  VU  65 ;  see  also,  Oakes  v. 
Hill,  14  Pick.  442,  448.  But  the  obligation  imposed  upon  the 
inspectors  of  returning  their  certificate  to  the  collector,  was  not 
such  a  return  as  this  rule  contemplates. 

The  rule  contained  in  Orecnleaf  on  this  subject  is  stated  to 
be,  that,  "  In  regard  to  certificates,  given  by  persons  in  oflBcial 
station,  the  general  rule  is,  that  the  law  never  allows  a  certifi- 
cate of  a  mere  matter  of  fact,  not  coupled  with  any  matter  of 
law,  to  be  admitted  as  evidence."  1  Oreenl  §  498.  This  state- 
ment of  the  law  is  exceedingly  indefinite  and  unsatisfactory, 
but  still  it  affords  no  support  to  the  cas3  presented  by  the  de- 
fendants.   In  People  v.  Minck,  21   N.  Y.  539,  the  inspec- 
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tor's  return  was  held  to  be  evidence,  because  the  general  princi- 
ples embodied  in  the  statute  established  that  to  be  the  character 
of  their  action.  And  besides  that»  it  was  plainly  within  the  role 
mentioned  by  the  supreme  court  of  New  ELampshire.  None 
of  these  cases  sanction  the  principle  contended  for  by  the  de« 
fendants. 

The  objection  taken  to  the  ques  tion  put  to  the  witness  Beach, 
as  to  what  would  have  been  the  indications  if  a  person 
was  suffocated,  and  afterwards  falls  or  is  thrown  overboard,  was 
somewhat  singular  and  peculiar.  It  was,  that  there  was  no  evi- 
dence to  show  that  the  deceased  had  been  thrown  overboard,  and 
there  is  no  pretense  that  she  was.  As  the  plaintiff's  right  to 
propound  the  queBtion  did  not  depend  entirely  upon  that  cir- 
cumstance, there  was  no  impropriety  in  allowing  the  question 
to  be  answered.  The  objection  that  the  opinion  of  the  witness 
was  incompetent  was  not  included  in  the  ground  taken  at  ^thc 
trial. 

[The  learned  judge,  after  disposing  of  several  minor  objec- 
tions to  evidence,  which  he  overruled  because  not  sufficiently 
explicit,  concluded  that  the  judgment  should  be  affirmed.] 


A  majority  of  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


BETE  AND  NEW  YOEK  CITY  KAILEOAD  COMPANY 

V.  PATRICK. 

September,  1865. 

On  a  Bubflcription  paper  by  which  the  sabscribeTS  are  bound  seTerall  j  mad 
not  jointly,  two  Bubscriptions  made  at  the  same  time,  and  by  the  same 
person,  bat  one  in  hlB  individual  name,  and  the  other  with  the  addition, 
iSrV.,  are  Beparate  contracts  on  which  separate  actions  will  lie. 

Hence  the  pendency  of  an  action  for  the  amount  due  in  respect  to  one  of 
these  subscriptions  is  not  ground  for  abating  a  subsequent  action  on 
the  other. 

The  Erie  &  New  York  City  Railroad  Company  sued  Richard 
Patrick  to  recoTcr  the  balance  due  on  a  subscription  for  two 
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thousand  five  hundred  dollars,  for  fifty  shares  of  the  capital 
stock  of  the  Erie  &  New  York  City  Kailroad.  There  were  nu- 
merous subscribers  for  the  stock,  all  signing  the  articles  of 
association,  and  each  for  himself,  severally,  agreeing  to  take  the 
number  of  shares  set  opposite  to  his  name,  and  to  pay  for  the 
same  by  certain  installments.  The  defendant  subscribed  his 
name  and  placed  opposite  to  it  fifty  shares,  two  thousand  five 
hundred  dollars,  and  then  immediately  subscribed  his  name 
again,  adding  thereto  the  letters  Exr.^  saying  he  would  also  take 
fifty  shares  for  an  estate  of  which  he  was  executor,  and  writing 
again  opposite  the  last  signature  also  fifty  shares,  two  thousand 
fire  hundred  dollars.  This  action  was  brought  to  recover  the 
amount  unpaid  on  this  last  sum.  The  referee,  by  whom  the 
cause  was  tried,  found  that,  prior  to  the  commencement  of  this 
action,  the  plaintiff  commenced  an  action  in  the  supreme 
court,  and  by  the  complaint  claimed  to  recover  upon  the  con- 
tract set  forth,  one  of  the  sums  of  two  thousand  five  hundred 
dollars,  less  the  amount  paid  thereon,  and  that  issue  was  joined, 
and  the  same  was  pending  and  undetermined  when  this  action 
was  conmienced ;  and,  farther,  that,  before  the  commencement 
of  this  action,  the  whole  five  thousand  dollars  had  become  due 
and  payable ;  and  he  held  and  decided  that,  in  judgment  of  law, 
the  two  subscriptions  for  two  thousand  five  hundred  dollars 
each  constituted  but  one  contract  for  the  payment  of  five  thou- 
sand dollars ;  and  he  ordered  the  complaint  in  this  action  to  be 
dismissed  with  costs,  but  without  prejudice  to  the  plaintifTs 
right  to  bring  a  new  action.  The  judgment  being  affirmed  at 
general  term,  the  plaintiff  appealed  to  this  court.  Other  ques- 
tions arose  in  the  progress  of  the  trial,  but  the  only  one  now 
presented  was,  whether  these  two  subscriptions  constituted  one 
entire  and  indivisible  contract 

The  court  below,  at  general  term  (where  the  judgment  en- 
tered on  the  report  of  the  referee  dismissing  the  complaint,  was 
affirmed),  held  that  the  addition  of  Exr.  to  the  name  of  the 
defendant  where  it  was  secondly  subscribed  might  be  excluded 
from  consideration,  as  it  had  no  legal  effect  and  did  not  bind 
the  defendant  in  a  representative  capacity,  nor  any  estate  of 
which  he  was  executor,  and  that  the  only  claim  against  him 
was  in  his  individual  capacity;  that  the  addition  might  be 
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eyidence  of  the  intention  of  the  defendant,  bat  that  intention 
was  not  material  unless  carried  into  effect  by  some  operative 
act;  that  the  word  "Exr/'  being  excluded,  the  instrument 
signed  by  the  defendant  was  an  agreement  to  take  and  pay 
for  the  number  of  shares  set  opposite  his  nams.  To  this  agree- 
ment the  name  of  the  defendant  was  twice  subscribed,  with 
half  of  the  shares  set  opposite  it  each  time.  There  was  but 
one  instrument  containing  all  the  stipulations  of  the  parties, 
and  the  contract  of  the  defendant  was  one  and  indivisible.  The 
pendency  of  the  other  action  therefore  constituted  a  defense  to 
this.  Citing  Secor  v.  Sturgis,  16  JV.  Y,  548. 
From  the  judgment  plaintiff  appealed  to  this  court 

HazeUine  £  Clark,  for  plaintiff,  appellant 

C.  Tucker,  for  defendant,  respondent 

By  the  Court.— Campbell,  J.  [After  stating  hcis  ]— It 
is  well  settled  that  where  a  plaintiff  brings  an  action  for  a  part 
only  of  an  entire  and  indivisible  demand,  the  verdict  and  judg- 
ment in  that  action  arc  a  conclusive  bar  to  a  subsequent  suit 
for  another  part  of  the  same  demand.  As  was  said  in  Secor  r. 
Sturgis,  16  iV.  V.  548,  554,  *Mt  results  from  this  principle,  and 
the  rule  is  fully  established,  that  an  entire  claim,  arising  either 
upon  a  contract  or  from  a  wrong,  cannot  be  divided  and  made 
the  subject  of  several  suits,  and,  if  several  suits  be  brought  for 
different  parts  of  such  a  claim,  the  pendency  of  the  first  may 
be  pleaded  in  abatement  of  the  others,  and  a  judgment  upon 
the  merits  in  either  will  be  available  as  a  bar  in  the  other  suits." 
But  it  is  only  entire  claims,  such  as  are  indivisible  in  their  na- 
ture, which  cannot  be  divided — not  such  as  are  separate  and  in- 
dependent of  each  other.  But  the  whole  subject  is  fully  dis- 
cussed and  numerous  authorities  in  this  State  cited  and  com- 
taented  on  in  Secor  v.  Sturgis,  and  it  was  held  in  this  court  in 
that  case,  that,  where  the  plaintiffs  were  carrying  on  different 
branches  of  business — some  of  the  partners  managing  one 
branch,  and  other  partners  conducting  the  other  branch,  and 
all  having  a  common  interest  in  the  whole  business— that  the 
prosecution  and  recovery  of  a  claim,  arising  out  of  work  and 
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labor  performed  by  one  branch,  formed  no  defense  to  a  claim 
arising  from  goods  sold  and  delivered  by  the  other  branch, 
though  both  claims  were  dae  and  payable  when  the  first  action 
was  commenced. 

That  decision  rirtually  oyermled  some  of  the  authorities  in 
this  State,  as  will  be  seen  by  a  reference  to  such  authorities 
cited  and  commented  on  in  the  opinion  delivered  in  that  case, 
and  to  which  it  is  only  necessary  to  refer.  That  case  decides 
that  claims  which  nnder  some  of  the  former  decisions  in  this 
State  were  held  to  be  entire  and  indiyisible,  were  separate  and 
independent  contracts,  and  might  be  prosecuted  as  such  at  the 
option  of  the  plaintiffs. 

Now,  what  is  the  fair  construction  of  the  two  subscriptions 
which  the  defendant  made  ?  The  agreement  which  he  signed, 
undertaking  to  pay  for  certain  shares  of  stock,  was  signed  by 
numerous  other  parties,  all  signing  not  jointly  but  severally, 
and  each  subscriber  as  much  bound,  irrespective  of  any  other 
subscriber,  as  if  his  name  had  been  signed  to  another  copy  of 
the  instrument  of  agreement  The  agreement  which  the  de- 
fendant signed  was  virtually  a  contract  to  purchase  a  certain 
number  of  shares  of  stock  thereupon  to  be  issued  to  him  and  to 
pay  therefor  a  certain  sum  of  money.  Waiving  any  considera- 
tion of  what  was  said  at  the  time  by  the  defendant  of  the  ob- 
ject he  had  in  view  in  making  his  two  distinct  subscriptions, 
and  looking  alone  at  his  acts,  what  construction  is  to  be  put 
on  them  ?  The  subscriptions  were  made  at  the  same  time, 
separately — one  of  the  simple  signature — to  the  other  signature 
the  letters  JExr.  were  added,  showing  conclusively  that  the  lat- 
ter subscription  was  not  an  addition  to  the  former,  but  entirely 
irrespective  and  independent  of  it.  That  the  defendant  became 
personally  bound  by  the  ktter  as  well  as  by  the  former  subscrip- 
tion makes  no  difference  in  this  view,  inasmuch  as  there  was  a 
manifest  intent  on  the  part  of  the  defendant  to  make  separate 
contracts  for  his  purchase  of  the  five  thousand  dollars  of  stock. 
Suppose  the  defendant  had  signed  at  the  same  time  two  in- 
struments in  the  form  of  promissory  notes,  both  containing 
subtantially  the  agreement  he  entered  into ;  each  of  the  same 
date  and  tenor,  and  reciting  that,  in  consideration  of,  or  for 
value  received  in,  fifty  shares  of  stock  thereupon  to  be  issued  to 
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him,  he  promised  to  pay  the  sum  of  two  thousand  five  hundred 
dollars.  Ko  doubt  can  arise  but  he  could  be  prosecuted  on 
each  instrument  in  separate  actions.  The  defendant  did  yirtu- 
ally  the  same  thing.  He  subscribed  his  name  a  second  time, 
not  by  mistake  but  purposely ;  not  to  add  to  his  former  sub- 
scriptioUy  but  to  make  another  and  independent  one;  uid, 
whether  he  signed  one  paper,  or  two  papers,  one  the  copy  or 
transcript  of  the  other,  makes  no  difference.  He  declared  his 
intent  to  make  separate  contracts,  and  manifested  his  intent  by 
his  acts.  It  seems  to  me  very  clear,  therefore,  that  the  plaintifTs 
claim  is  not  entire  and  indivisible,  but,  on  the  contrary,  it  was 
understood  at  the  time  of  the  subscription  that  the  defendant 
made  two  separate  contracts,  and,  also,  such  is  the  fair  con- 
struction to  be  put  upon  his  acts.  It  was  optional  therefore 
with  the  plaintiff  to  commence  one  or  two  actions.  Whether 
tliey  should  not  have  been  consolidated  was  another  question. 
But  the  defendant  made  no  effort  in  that  direction.  I  am  of 
opinion  that  the  pendency  of  the  action  to  enforce  payment  of 
the  first  subscription  forms  no  sufficient  grounds  for  abating 
the  action  to  enforce  the  second  subscription. 
The  judgment  should  be  reversed,  and  a  new  trial  ordered. 

All  the  judges  concnrred,  except  Dayies,  J.,  who  read  an 
opinion  for  aflSrmance. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
event. 


FAKE  V.  SMITH. 

June,  1869. 

Plaintiff  purchased  a  note  from  defendants,  who  were  the  pajees  therein^ 
npon  which  he  sued  the  makers,  who  set  up  the  defense  of  usary.  Ha 
■erved  a  copy  of  the  summons,  complaint,  and  answer  in  that  action 
upon  defendants  in  this  action,  with  a  request  that  they  assume  the 
prosecution  of  that  action,  which  they  neglected  or  refused  to  do.  It 
was  referred,  and  tried,  the  defendants  beinij^  sworn  as  witnesses  on 
behalf  of  plaintiff.  The  referee  reported  in  favor  of  the  makers,  upon 
which  report  judgment  was  perfected.  Plaintiff  paid  the  costs  recov- 
ered against  him,  also  those  of  his  own  attorney,  and  served  a  copy  of 
the  report  and  judgment  upon  defendants,  demanding  the  amount  of 
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the  note,  the  costs  recovered  against  him  by  the  makers  thereof,  and 
the  amount  of  statutory  costs  paid  his  own  attorney. — Held, 

1.  That  there  was  an  implied  warranty  by  defendants,  on  the  tale  of 
the  note,  that  there  was  no  legal  defense  to  an  action  upon  it. 

2.  That,  having  had  notice  of  the  defense  interposed,  and  an  opportu- 
nity to  proeecute  the  action  to  j  udgment,  they  were  estopped  from  show- 
ing, on  the  trial  of  the  action  upon  such  warranty,  that  the  note  was  not 
in  (act  usurious. 

3.  That  9kplainUf  may  avail  himself  of  the  right  to  cast  the  burden 
of  an  action  upon  his  vendor,  in  the  same  manner  as  a  d^endant. 

4.  That  the  judgment  upon  the  report  of  the  referee  was  admissible 
in  evidence  against  these  defendants,  and  was  as  conclusive  upon  them 
as  if  plaintiff  had  not  consented  to  a  reference  of  the  action,  but  had 
tried  the  issues  at  the  circuit  before  a  jury. 

5.  That  plaintiff  was  entitled  to  recover  the  several  items  claimed.* 

Isaac  W.  Fake  (for  whom,  on  bis  death  pending  the  action, 
Kate  F.  Fake,  administratrix,  waa  substituted),  sued  John  0. 
Smith  and  Hiram  B.  Wood,  on  a  warranty  upon  a  sale  of  a  note 
by  defendants  to  plaintiff's  intestate. 

The  note,  for  three  hundred  and  thirty  dollars,  was  made  by 
Baldwin  &  Fake,  March  24, 1858,  payable  to  defendants,  or  or- 
der, one  year  after  date*  Plaintiff's  intestate  purchased  it  of 
defendants  May  18, 1859,  paying  them  the  face,  with  interest 
He  commenced  an  action  thereon  against  the  makers,  February 
8, 1862,  when  they  set  up  as  a  defense  that  it  was  given  under 
an  agreement  made  in  this  State  in  March  or  April,  1857,  with 
defendants  in  this  action,  that  defendants  should  loan  them  two 
thousand  dollars,  for  which  they  should  give  a  good  indorsed 
note,  payable  ninety  days  arter  date,  but  to  run  a  year.  That 
the  makers  should  transport  the  money  to  Iowa,  their  place  of 
business,  and  there  loan  it  at  forty  per  cenL  per  annam,  and 
that  after  deducting  the  seven  per  cent  legal  interest  on  the 
two  thousand  dollar  note,  pay  defendants  one-half  the  balance 
between  that  and  the  forty  per  cent.  The  arrangement  was 
consummated,  and  the  makers  paid  the  two  thousand  dollar 
note  and  interest  About  a  year  thereafter,  although  the  makers 
had  collected  neither  principal  nor  interest,  they  gave  the  note 

♦  Compare  Wells  «.  Mann,  45  2f.  T.  327 ;  Andrews  v.  Gillespie,  47  Id, 
487.  Calling  the  guarantor  as  a  witness,  is  not,  alone,  enough.  Bsrmon 
«.  Lithauer  vol.  1,  p.  00,  of  this  series. 
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in  controyersy  for  sixteen  and  one-half  per  cent  on  the  two 
thousand  dollars. 

After  issue  joined  in  the  action  against  Baldwin  &  Fake, 
plaintiff's  intestate  served  upon  Smith  and  Wood,  defendants 
in  the  present  action,  a  copy  of  the  summons,  complaint  and 
answer  in  the  action  against  Baldwin  &  Fake,  with  notice  of 
the  action,  and  requested  them  to  assume  the  prosecution  thereof! 
They  declined  so  to  do.  The  cause  was  tried,  both  of  the  defend- 
ants  in  the  present  action  being  sworn  as  witnesses  on  the  part 
of  the  plaintiff  in  that  action.  The  referee  found  the  facts  as 
claimed  by  the  makers ;  that  the  note  was  usurious  by  the  laws 
of  this  State,  and  also  those  of  Iowa ;  and  judgment  was  per- 
fected in  fayor  of  the  makers  against  the  plaintiff's  intestate 
for  uinety-three  dollars  and  thirty  cents  costs,  which  he  paid. 
He  also  paid  his  attorney  in  that  action  sixty-eight  dollars  and 
thirty-fiye  cents  costs,  which  he  would  haye  recovered  had  he 
succeeded  therein.  Prior  to  the  commencement  of  this  action 
plaintiff's  intestate  served  upon  the  defendants  a  copy  of  the 
referee's  report  and  judgment,  tendered  the  note,  and  de- 
manded of  them  separately  the  amount  paid  for  the  note,  with 
interest,  the  costs  recovered  against  him  by  the  makers,  and 
the  amount  of  costs  he  would  have  recovered  had  he  succeeded 
therein,  which  was  refused 

The  court  directed  a  verdict  for  plaintiff  for  the  amount 
claimed.  Defendants'  exceptions  were  ordered  to  be  heard  in 
the  first  instance  at  general  term. 

Tfie  supreme  courty  in  an  opinion  by  Mason,  J.,  applied  the : 
rule  that  where  the  vendee  of  a  chattel  is  sued  by  a  third  per- 
son claiming  title  to  the  property,  and  the  vendor  has  notice  of 
the  action  and  an  opportunity  to  defend,  that  the  judgment 
against  the  vendee  is  conclusive  in  an  action  by  the  latter 
fi^ainst  his  vendor  on  the  implied  warranty  of  title,  although 
the  vendor  was  no  party  to  the  action.  Craig  v.  Ward,*  36 
Barb.  377,  383 ;  Burt  i;.  Dewey,  31  Id.  540.  S.  P.,  Cooper  v. 
Watson,  10  Wend.  203,  205 ;  Kelly  v.  Dutch  Church,  2  iKH, 
105 ;  3  WattSy  311 ;  3  Watte  &  Serg.  409 ;  4  Mass.  349 ;  2 
Smith  L.  Cas.  553,  American  note.    If  the  party  against  whom 


*  Affirmed  in  this  court,  see  report  in  vol.  1,  p.  454,  of  this  series. 
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the  former  judgment  is  sought  to  be  used,  was  or  had  an  op- 
portunity to  be  heardy  the  matter  litigated  is  the  same,  and  the 
parties  are  in  privity  as  to  such  matters,  that  is  enough.  14  X 
Y.  (4  Kern.)  329 ;  4  Id.  (4  Comst.)  71 ;  3  Barb.  Ch.  341 ;  3  JVC 
Y.  (3  Comi.)  611 ;  7  Barb.  494 ;  36  Id.  383.  And  the  court 
relied  on  Delaware  Bank  v.  Jarris,  20  N.  Y.  226 ;  White  v. 
Madison,  26  Id.  117,  in  support  of  the  recovery  as  to  costs; 
and  held  that  it  was  no  objection  that  the  judgment  in  the 
suit  against  Baldwin  &  Fake  was  given  by  a  referee,  on  a  refer- 
ence of  the  cause,  for  all  issues  are  now  referable  upon  the  writ- 
ten consent  of  the  parties.     Codey  §  270. 

From  judgment  perfected  on  the  verdict,  defendants  ap- 
pealed. 

Dettritt  C.  Bates,  for  the  defendants,  appellants; — Insisted 
that  the  cases  of  Bank  of  Delaware  v.  Jarvis,  and  Craig  v. 
Ward,  were  distinguishable  from  this  case. 

N.  C.  Moaky  for  defendant,  respondent  ; — Cited,  Blasdale  v. 
Babcock,  1  Johns.  617 ;  Cooper  v.  Watson,  10  Wend.  203 ;  2 
Oreenl  Ev.  §  116;  Castle  v.  Noyes,  14  N.  Y.  (4  Kern.)  332, 
335 ;  Miner  v.  Clark,  15  Wend.  425 ;  Delaware  Bank  v.  Jarvis, 
20  N.  Y.  227 ;  Fay  v.  Ames,  44  Barb.  327 ;  Beers  v.  Pinney,  12 
Wend.  309,  310 ;  White  v.  Madison,  26  N.  Y.  129 ;  Thomas  v. 
Hubbell,  18  Barb.  9;  Kettle  v.  Lipe,  6  Id.  467;  Wright  v. 
Whiting,  40  Id.  235 ;  Howe  v.  Buflalo  R.  B.  Co.,  38  Id.  124 ;  37 
JV.  Y.  297,  299 ;  Burt  v.  Dewey,  31  Barb.  540 ;  Craig  v.  Ward, 
36  Id.  383,  and  cases  cited ;  Castle  v.  Noyes,  14  N.  Y.  (4  Kern.) 
332,  335  ;  12  Vi.  381 ;  Sedgw.  on  Dam.  295,  marg.  p. ;  Shorter 
V.  People,  2  N.  Y.  (2  ConisL)  193 ;  Neff  v.  Clute,  12  Barb.  460 ; 
Eider  v.  Pond,  19  N.  Y.  262 ;  Walrod  v.  Ball,  9  Barb.  271 ; 
Famiss  v.  Ferguson,  15  Id.  437;  34  Id.  485,  488 ;  Carman  v. 
Trude,  25  How.  Pr.  440 ;  1  Hill,  287 ;  JEdw.  on  Prom.  N.  191 ; 
Story  on  Prom.  N.  §  118 ;  Story  on  Sales,  3  ed.  §  367  i  ;  2  EIL 
d'  Bl.  849;  1  Pars,  on  Cont  6  ed.  584,  note  s;  27  Barb.  652 ; 
King  V.  Fitch,  reported  in  this  series ;  Matter  of  Empire  City 
Bank,  18  N.  Y.  217 ;  People  v.  Board  of  Supervisors,  12  How. 
Pr.  54 ;  Murray  t\  Murray,  5  Johns.  Cli.  60 ;  Jackson  v.  Marsh, 
5    Wend.  46 ;  Eobbins  v.*  City  of  Chicago,  4  ViaU.  672-075 ; 
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Kellogg  V.  Forsyth,  24  How.  U.  S.  186 ;  Howe  v.  Buffalo  R.  R 
Co.,  38  Bath.  124 ;  37  .V.  Y.  297 ;  Barney  v.  Dewey,  13  Johns. 
224 ;  Brewster  v.  Countryman,  12  Wend,  450 ;  Chicago  City  th 
Bobbins,  2  Blacky  423 ;  4  Wall  672-G75 ;  Walker  v.  Ferrin,  4 
VL  523 ;  Carpenter  r.  Pier,  30  Id,  81 ;  Howe  v.  Buffalo  B.  Bp 
Co^  38  Barh.  124;  Eickert  v.  Snyder,  9  IT^d.  416,  423 ;  Del- 
aware  Bank  v.  Jarvis,  20  N.  T.  226,  228,  230 ;  White  v.  Madi- 
8on,  26  Id.  117, 129 ;  Baxter  v.  Byerss,  13  Barb.  267;  3  Pars, 
on  Conf.  5  ed.  165,  and  note ;  Id.  212 ;  Sedgw.  on  Dam.  165, 
marg.  p. 

By  thb  Court — Lott,  J. — The  defendants'  answer  shows 
that  they  were  privy  to  the  consideration  of  the  note  set  forth 
in  the  complaint,  and  the  facts  and  circumstances  under  which 
it  was  given,  and  transferred  to  Isaac  W.  Fake,  the  plaintiff's 
intestate  (by  whom  this  action  was  commenced,  and  who  is  re- 
fen'ed  to  when  the  plaintiff  is  herein  spoken  of),  and  that  after 
the  defense  of  usury  was  interposed  in  an  action  commenced 
by  him  against  the  makers  thereof,  he  notified  each  of  them  by 
a  notice  in  writing  of  the  commencement  of  that  action,  and 
of  such  defense,  and  therewith  served  each  of  them  with  a  copy 
of  the  summons,  complaint  and  answer  therein,  and  in  the  no- 
tice he  also  requested  and  required  them  to  assume  the  prosecu- 
tion of  the  said  action,  and  to  prosecute  the  same  to  judgment^ 
and  that  they,  or  cither  of  them,  would  be  allowed  to  do  so, 
but  that  they,  and  each  of  them,  refused  to  comply  with  such 
request  and  requirement,  or  to  have  anything  to  do  with  the 
prosecution  of  the  action ;  that  they  were  severally  subpoenaed 
and  sworn  on  the  trial  of  the  action,  on  behalf  of  the  plaintiff, 
and  that  they  were  subsequently  served  with  a  copy  of  the 
judgment  rendered  against  the  plaintiff  therein,  and  with  a 
copy  of  the  report  of  the  referee  on  which  said  judgment  was 
entered,  and  he  demanded  of  them  the  amount  of  said  note 
with  interest,  and  the  amount  of  said  judgment,  and  his  own 
costs  and  disbursements,  with  a  reasonable  counsel  fee,  specify- 
ing the  several  amounts  claimed.  He  afterward,  and  before 
the  commencement  of  this  action,  tendered  to  the  defendants 
the  note  in  question,  and  also  at  the  same  time  demanded  the 
return  of  the  consideration  paid  therefor,  and  paym2nt  of  such 
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jud;jmcnt,  costs,  and  counpel  fees,  but  they  refased  to  accept 
said  note,  or  comply  with  such  demand,  or  any  part  thereof. 

It  is  further  shown  by  the  bill  of  exceptions  that  the  judg- 
ncnt  roll  in  said  action  was  introduced  and  read  in  evidence, 
from  which  it  appeared  that  the  judgment  was  recoyered  on 
the  note  set  forth  in  the  complaint  in  this  action ;  that  the  do- 
fence  of  usury  was  interposed,  that  the  issues  were  duly  referred 
to  a  referee  to  hear  and  decide  the  same,  and  that  he,  after  the 
trial  thereof,  found  in  express  terms  that  the  said  note  was 
usurious  and  Toid,  as  alleged  in  the  answer  of  the  defendants. 

It  also  appeared  that  before  the  commencement  of  this 
action  the  plaintiff  had  paid  and  satisfied  the  said  judgment  so 
recovered  against  him,  together  with  the  account  of  the  statu- 
tory costs  that  would  have  been  recoyerable  by  him  if  he  had 
succeeded  in  that  action. 

Upon  these  facts,  the  defendants  moved  the  court  to  nonsuit 
the  plaintiff  on  the  ground  that  he  had  not  shown  a  caus3  of 
action  which  entitled  him  to  recover.  That  motion  was  de- 
nied, and  then  (no  proof  having  been  introduced  by  defendants) 
the  court  ruk*d  and  decided  that  the  plaintiff  was  entitled  to 
recover  the  amount  he  paid  for  the  note,  and  interest  thereon 
from  the  date  of  the  purchase  thereof,  together  with  the  amount 
of  costs  included  in  the  said  judgment,  and  the  statutory  costs 
to  which  he  would  have  been  entitled  if  he  had  obtained  judg- 
ment for  the  note  with  interest  on  said  sums  respectively  from 
the  time  of  payment  thereofl  A  Vw*rdict  was  accordingly  ren- 
dered for  caid  amount,  and  judgment  entered  thereon. 

Exceptions  were  duly  taken  by  the  counsel  of  the  defend- 
ants to  the  denial  of  said  motion,  and  also  to  such  ruling  and 
decision ;  and  the  principal  question  for  decision  on  appeal  to 
this  court  is  presented  by  these  exceptions. 

Upon  the  precading  facta  the  plaintiff  was.  within  the  de- 
cision of  this  court  in  the  case  of  Delaware  Bank  v.  Jarvis,  20 
J\^.  T.  23C,  clearly  entitled  to  recover  the  whole  amount  for 
iFbich  such  judgment  was  rendered. 

The  material  facts  in  that  case  and  in  this  are  substantially 
ilie  same,  and  the  judgment  on  the  merits  is  conclusive  on  us. 

An  exception  was  taken  to  the  introduction,  by  the  plaintiff 

o*  L'ae  judgment  roll  above  mentioned,  and  to  proof  of  payment 
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of  the  costs  included  therein^  and  of  the  statutory  costs  of  bis 
attorney^  by  the  phdntiffl 

The  defendants,  under  the  decision  referred  to,  impliedly 
warranted,  on  the  transfer  of  the  note  by  them,  against  any 
legal  defense  to  an  action  thereon ;  and  haying  had  notice  of 
the  defense  interposed,  and  an  opportunity  to  enforce  its  col- 
lection, they  were,  within  the  rule  referred  to  by  the  learned 
justice  delivering  the  opinion  of  the  supreme  court,  and  the 
authorities  cited  by  him  in  support  thereof,  bound  by  the  judg- 
ment. 

I  can  see  no  ground  for  the  defendants'  objection  to  evidence 
showing  the  payment  by  the  plaintiff  of  the  judgment  and 
costs.  They  constitute  the  damages  which  he  was  entitled  to 
recover,  and  it  certainly  was  competent,  if  not  necessary,  to 
prove  them. 

An  exception  was  also  taken,  on  behalf  of  the  defendants,  to 
the  exclusion  of  an  offer  on  their  behalf  to  prove,  by  one  of 
them,  the  true  consideration  of  the  note  in  question,  and  that 
the  same  was  not  usurious. 

This  evidence  was  properly  excluded.  They  had  had  full 
opportunity  to  show,  in  the  action  brought  against  the  makers, 
any  and  everything  which  would  have  entitled  the  plaintiff 
therein  to  a  recovery.  They  neglected  to  avail  themselves  of  it, 
and  the  judgment  thereiu,  as  before  stated,  is  conclusive  on 
them. 

It  may  be  proper  to  add  that  the  defendants'  counsel,  in  his 
points,  claims  that  proof  given,  on  the  part  of  the  plaintiff,  of 
the  amount  of  his  taxable  costs  in  the  action  against  the 
makers  was  improper,  first,  because  they  had  not  been  taxed 
by  a  proper  officer,  and  seQond,  because  the  items  should  have 
been  proven  or  shown  to  the  court,  and  by  the  court  passed 
upon  as  matter  of  law,  and  that  it  was  erroneous  to  allow  the 
witness  to  swear  to  a  conclusion  of  law. 

It  is  a  sufficient  answer  to  this  position  to  say  that  neither  of 
these  grounds  was  stated  on  the  trial.  On  the  plaintiff's  offer- 
ing "  to  prove  (by  one  of  his  attorneys)  the  amount  of  the  plain- 
tiff's taxable  costs  in  that  action,  and  the  payment  of  the  same 
to  him  by  the  plaintiff,"  the  counsel  for  the  defendants  ^^  ob- 
jected to  such  evidence,  as  being  illegal,  incompetent,  and  im- 
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material."  This  objection  was  to  the  mcUter  offered  in  proof, 
and  not  to  the  mode  of  proving  it  If  the  latter  ground  had 
been  stated,  it  might  have  been  obviated  by  additional  evi- 
dence. It  is  now  too  late  to  raise  that  objection  on  appeal  in 
this  court 

It  is  also  now  claimed  by  the  defendants'  counsel  that  the 
jndgment  in  the  action  on  the  note  is  not  binding  on  theni, 
because,  it  being  not  referable  by  law,  was  tried  by  a  referee  on 
an  order  of  reference  to  him  by  consent  Such  reference  was 
allowable  under  section  270  of  the  Oode  of  Procedure ;  and  the 
counsel  admits  that ''  the  parties  to  the  action  are  no  doubt 
bound  by  it"  This  concession  is  properly  made,  and  is  fatal  to 
his  objection.  The  defendants,  as  well  as  the  parties,  for  the 
reasons  above  referred  to,  are  bound  by  the  jndgment 

These  views  lead  us  to  the  conclusion  that  the  judgment 
should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs. 


FALLON  V.  PEOPLE. 

September,  1865. 
Afflnning  6  Fork  Cr,  S66w 

Under  2  R,  8.  649,  §  63,  and  X.  1862,  c.  874,  §  2,  an  indictment  for  grand 
larceny  In  stealings  monej  from  the  person  need  not  aver  that  it  was 
stolen  in  the  night  time ;  and  a  conviction  maj  be  soBtained  if  property 
of  any  valae  is  taken. 

Indictment  for  stealing  from  the  person :  verdict,  guilty,  as  charged,  of 
grand  iaroeny,  in  stealing  from  the  person, — Held,  no  variance. 

Whether,  on  an  indictment  for  stealing  bank  bills,  the  fact  that  the  bill 
had  been  paid  and  received  as  money  Is  evidence  of  the  existence  of  the 
bank  and  the  valae  of  the  bills, — Query  f 

John  Fallon  was  convicted  at  the  Erie  oyer  and  terminer 
of  grand  larceny.  There  were  three  counts  in  the  indictment. 
1.  GhargiDg  that  he  stole  from  the  person  of  one  Main  four  jBve 
dollar  and  one  ten  dollar  bank  bill.  2.  That  he  stole  bills  des- 
^ated  in  the  same  manner  from  a  person  unknown.  3.  That 
he  received  from  a  person  unknown  the  like  bills,  the  property 
of  said  Main,  knowing  them  to  be  stolen.    The  jury  found  the 
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prisoner  guilfcy  of  grand  larceny  in  stealing  from  the  person,  %M 
charged  in thefirstcountyandnot  guilty  as  charged  in  the  other 
oounts. 

On  the  trial  evidence  was  given  by  the  people  showing  that 
two  of  the  five  dollar  bills  were  bills  of  banks  of  this  Stat^ 
The  two  other  fives  were  of  banks  to  the  jurors  unknown,  and 
the  ten  dollar  bill  was  a  bill  of  a  bank  in  the  State  of  Bhod# 
JLsland,  and  also  showing  that  all  said  bills  had  been  received  i^ 
payment  by  Main  for  labor  and  services,  and  that  the  same  wer^ 
jBtolen  from  his  person  by  the  prisoner  in  the  night  time.  Nq 
evidence  was  given  showing  that  there  was  no  such  bank  19 
|Shode  Ishind  as  the  one  named  in  the  ten  dollar  bill,  nor  w%9 
^dence  given  of  the  genuineness  or  value  of  any  of  the  bill% 
other  than  that  they  were  received  by  Main  from  his  employer 
^i  payment  for  his  labor. 

No  objection  was  taken  to  the  admission  of  evidence,  nor  wan 
any  question  raised  as  to  the  value  and  genuineness  of  the  bank 
bills  of  this  State.  The  prisoner's  counsel  requested  the  judge 
to  charge  that  the  fact  that  the  ten  dollar  bill  was  paid  to  Main 
for  his  labor  was  no  evidence  that  it  was  genuine,  and  of  the 
value  of  ten  dollars,  and,  also,  that  the  prisoner  could  not  be 
convicted  of  stealing  said  ten  dollar  bill,  for  the  reason  that  it 
purported  to  be  a  bill  of  a  bank  in  the  State  of  Bhode  Island, 
and  there  was  no  evidence  before  the  jury  that  there  was  anj 
such  bank,  or  that  the  bill  was  a  genuine  one.  Both  requests 
were  refused,  and  there  were  exceptions  taken.  He  was  sen- 
tenced for  two  years  and  one  month.  A  motion  was  made  m 
arrest  of  judgment,  which  was  denied. 

The  supreme  court  affirmed  the  conviction  (reported  in  6 
Park  Cr,  256),  and  the  prisoner  brought  the  conviction  befc^e 
this  court  by  writ  of  error. 

8.  Lochtooody  for  plaintiff  in  error. 

C.  O.  Torrance^  District  Attorney,  for  the  people. 

Wbioht,  J.— The  record  states  that  the  plaintiff  in  error 
moved  in  arrest  of  judgment,  but  upon  what  ground  does  not 
i^pear.  The  point  now  taken  in  his  behalf  is,  that  there  is  i^ 
Ifttal  variance  between  the  verdict  of  the  jury  and  the  indict- 
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ment  The  verdict  was  "guilty  as  charged  in  the  first  conn{; 
of  the  indictment,  of  grand  larceny  in  stealing  from  the  person/' 
i^nd  the  claim  is  that  the  count  is  not  good  except  for  simple 
Rttceny — that  as  a  charge  of  stealing  from  the  person  of  an- 
dther,  it  is  insuificicnt  in  not  alleging  that  the  larceny  was  in 
die  night-time.  There  is  no  substance  in  the  point  Grand 
hreeny  is  defined  in  the  Revised  Statutes  to  be  "  the  felonious 
taking  and  caiTying  away  the  personal  property  of  another  of 
flie  value  of  more  than  twenty- five  dollars/'  and  the  punishment 
prescribed  is  imprisonment  for  a  term  not  exceeding  five  years. 
i  II.  S.  079,  §  63.  A  succeeding  Eection  provides  that  "if  such 
larceny  be  committed  by  stealing  in  the  night-time  from  the! 
person  of  another,  the  oflender  may  be  punished  by  imprison- 
ment in  a  State  prison  not  exceeding  ten  years.**  §  C5.  This 
is  simply  a  provision  for  increasing  the  punishment  where  the 
offense  of  grand  larceny  has  been  ccfmmitted  under  the  aggra- 
vating circumstances  specified.  In  1862  a  statute  was  passed^ 
One  of  the  sections  of  which  is  as  follows: 

"  Whenever  any  larceny  shall  be  committed  by  stealing,  tak- 
ing and  carrying  sLWSLjfrom  the  person  of  another,  the  offender 
may  be  punished  as  for  grand  larceny,  although  the  value  of 
the  property  taken  shall  be  less  than  twenty-five  dollars."  L. 
1862,  ch.  374,  §  2.  The  statutes  thus  made  it  grand  larceny  to 
steal  from  the  person,  though  less  than  twenty-five  dollars  in 
value  be  stolen ;  and  this,  without  regard  to  the  circumstance 
whether  the  larceny  be  committed  in  the  day  or  night-time. 
Hhe  indictment,  in  this  case,  charged  the  stealing  of  bank- 
notes of  the  value  of  thirty  dollars,  from  the  person  of  Main, 
and  was  not  defective  in  omitting  to  aver  that  the  property  was 
irtolen  in  the  night-time.  The  count  was  good  under  the  stat- 
utes of  1862,  and  there  was  no  fatal  variance  between  it  and 
the  verdict  of  the  jury. 

The  witness  Main  testified  that  the  money  stolen  consisted 
of  four  five  dollar  bills  on  banks  of  the  State  and  one  ten  doU 
lar  bill  of  the  American  Bank  of  Rhode  Island,  and  that  the 
same  had  been  received  on  the  day  of  the  larceny  from  W. 
Hinsler,  of  Tonawanda,  in  payment  for  work  he  had  done  for 
him.    The  prisoner  requested  the  court  to  charge  that  the  fact 
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that  the  ten  dollar  bill  was  paid  to  Main  for  his  senriees,  by 
Hinsler,  and  was  received  by  Main  in  payment,  is  no  evidence 
that  it  is  a  genuine  bank  bill  and  that  it  was  of  the  value  of 
ten  dollars,  and  that  the  jury  cannot  convict  for  the  stt-aling 
of  the  ten  dollar  bill,  for  the  reason  that  the  instrument  in 
proof  purports  to  be  a  bill  of  a  bank  of  the  State  of  Khode  Isl- 
and, and  that  there  is  no  evidence  that  there  is  any  such  bank, 
or  that  the  note  in  evidence  is  a  genuine  note.  The  instruc- 
tion was  refused,  and,  I  think,  properly.  On  a  prosecution  for 
stealing  bank  bills  of  another  State,  when  the  point  is  raised, 
it  is  incumbent  on  the  public  prosecutor  to  give  some  proof  of 
the  existence  of  the  bank,  and  that  the  bills  are  genuine.  He 
is  not  required,  however,  to  produce  the  charter  of  incorpora- 
tion of  the  bank,  or  show  by  experts  the  genuineness  oi  the 
notes,  purporting  to  have  been  issued  by  a  particular  bank ; 
that  such  notes  have  been  received  and  passed  away  in  part  of 
the  currency  of  the  country,  is  prima  facie  sufficient  to  prove 
the  existence  of  the  banks  as  well  as  the  genuineness  of  the 
note.  Here  the  request  was  to  charge  that  the  fact  that  the  ten 
dollar  bill  on  the  American  Bank  of  Rhode  Island  was  paid  to 
Main  for  services,  and  received  by  him  in  payment,  was  no  evi- 
dence that-  it  was  a  genuine  bank-bill  and  of  the  value  of  ten 
dollars.  In  my  judgment,  such  an  instruction  would  have  been 
error.  The  fact  that  it  was  paid  out  and  received  at  ten  dol- 
lars, was  some  evidence  of  its  value,  and  that  it  had  been  paid 
a;td  received  in  the  ordinary  course  of  business  as  part  of  the 
Currency  of  the  country  was  competent  proof,  however  slight  it 
may  have  been,  on  the  question  of  its  being  a  genuine  bank 
bilL  As  it  was  competent  evidence  touching  the  question,  it 
would  have  been  erroneous  to  have  withdrawn  it  from  the  con- 
sideration of  the  jury. 

But  it  was  immaterial  whether  the  ten  dollar  bill  was  gen- 
uine and  valuable  or  not  Other  bills,  on  banks  of  the  State, 
amounting  to  twenty  dollars,  about  which  no  question  was 
made,  were  stolen.  The  crime  was  committed  if  property  of 
any  value  was  taken  from  the  person. 

The  judgment  should  be  affirmed. 

Campbell,  J.  [After  stating  the  facts.]— The  object  of  the 
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prisoner's  counsel  on  the  trial  doubtless  was  to  reduce  the  of* 
fense  from  grand  to  petit  larceny.  For  that  purpose,  it  was  a 
material  question  whether  there  was  sufficient  evidence  before 
the  jury  as  to  the  existsnce  of  the  Khode  Island  bank  and  the 
genuineness  of  the  ten  dollar  bill.  I  am  of  opinion  there  was 
not,  and  that  the  prisoner  was  entitled  to  the  instruction 
(Peopfe  V.  Caryl,  12  Wend.  547;  Johnson  v.  People,  4  Den. 
364),  unless  we  can  see  that  the  result  of  the  conyiction  would 
not  have  been  changed  had  instructions  been  given  and  fol- 
lowed by  the  jury.  The  punishment  for  grand  larceny  is  im- 
prisonment in  the  State  prison  for  a  term  not  exceeding  five 
years ;  but,  if  such  grand  larceny  is  committed  by  stealing  the 
personal  property  of  another  of  the  value  of  twenty-five  dollars 
from  his  person  in  the  night  time,  then  the  offense  may  be  im- 
prisonment for  a  term  not  exceeding  ton  years.  3  £.  iK  5  ed. 
p.  958,  §§  65,  267.  But  the  indictment  charged  the  stealing 
from  the  person,  but  not  in  the  night-time.  There  could  bo 
no  conviction,  therefore,  which  would  raise  the  punishment  be- 
yond the  five  years— the  limit  where  the  offense  is  simple  grand 
larceny. 

But  the  act  of  1862  (ch.  374,  §  2)  declares  that,  where  a 
larceny  is  committed  by  stealing  from  the  person,  the  offender 
may  be  punished  as  for  grand  larceny,  although  the  value  of 
the  property  stolen  shall  be  less  than  twenty-five  dollars.  In 
the  case  before  us  there  was  evidence  given  and  not  objected  to, 
showing  that  some  of  the  bank  bills  stolen  were  bills  of  banks  of 
this  State,  and  whose  value  and  genuineness  were  not  disputed 
or  questioned.  That  some  portion  of  the  property  stolen  had 
value  cannot  be  disputed,  and  was  not  questioned.  As  all  the 
bills  were  received  by  Main  in  payment  for  his  labor,  and  hav- 
ing no  proof  to  the  contrary,  it  may  be  claimed  that  each  and 
all  had  value.  The  amount,  inasmuch  as  the  property  was 
stolen  from  the  person,  is  not  material  It  was  not  charged  in 
the  indictment  that  this  stealing  from  the  person  was  in  the 
night-time,  and  the  punishment  might  be  the  same,  whether 
the  amount  stolen  was  ten  dollars  or  twenty  dollars.  In  either 
case,  the  term  of  imprisonment  could  not  exceed  five  years,  and 
in  either  case  it  would  be  in  the  discretion  of  the  court  to  sen- 
tence for  that  period  of  time  or  for  a  shorter  time. 
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We  can  thus  see  plainly  that  the  prisoner  could  not  be  in- 
jured by  the  refusal  to  charge  by  the  judge,  as  requested.  I  am 
of  opinion  the  conviction  and  judgment  should  be  affirmed. 

All  the  judges  concnrred,  except  Bbown,  J.,  who  was  absent 

Judgment  affirmed. 


PARMEES'  BANK  OF  WASHINGTON  COUNTY  v. 

COWAN. 

December,  1865. 

An  agreement  between  a  mortgaj^r  and  mortgagee  of  chattels  compoo- 
ing  the  stock  of  a  foundry,  that  the  mortgagor  might  remain  in  pos- 
eesaion  after  default,  and  carry  on  tliu  works  an  the  ageut  of  the  mort- 
gagee, and  that  the  latter  would  aiplv  the  proceedH  of  sales  of  the 
manufactured  articles  to  the  payment  of  the  mortga^^e  debt,  is  not  as 
matter  of  law  fraudulent ;  and  manufactured  articles  belong  to  the 
mortgage  and  are  not  subject  to  levy  and  sale  on  execution  against 
the  mortgagee,  unless  fraud  in  fact  is  established.* 

On  the  argument  of  an  appeal,  the  court  may  allow  a  defect  in  record 
evidence  to  be  supplied. 

An  objection  to  an  improper  answer,  given  to  a  proper  question,  must  be 
taken  by  motion  to  strike  out. 

The  Farmers*  Bank  of  Washington  County  suoi  Hugh  R. 
Cowan,  for  the  conyersion  of  personal  property.  The  defense 
was  that  the  property  in  question  belonged  to  one  Benjamin  R 
Woodruff,  and  that  the  defendant,  as  sheriff  of  Washington 
county,  had  seized  and  sold  it  on  executions  issued  against  him. 

On  the  trial,  it  appeared  that  on  December  1,  185  C,  Wood- 
ruff, the  owner  of  the  Mount  Hope  Iron  Works,  being  indebted 
to  Mallory  &  Co.  of  Troy  (Mallory,  Ingalls  and  Tibbetts),  made 
a  settlement  with  them,  and  gave  them  seven  promissory  notes 
of  that  date — one  for  upwards  of  seyen  thousand  dollars,  paya- 
able  one  day  after  date,  and  the  others  payable  in  a  few  months 
after  date. 


•  See  also  ConkUng  v.  SheUey,  28  If.  T.  800 ;  Frost «.  Warren,  42  Id. 
201 
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To  secure  the  payment  of  these  notes,  Woodruff  gave  a  chat- 
tel mortgage  of  all  his  personal  property  pertaining  to  the 
Mount  Hope  Iron  Works,  in  which  it  was  stipulated  that  in 
case  of  a  default  in  payment  of  any  part  of  the  money,  the 
mortgagees  might  enter  on  the  premises  where  the  property  was, 
and  carry  away  and  sell  the  same,  but  until  such  entry  and  de- 
mand, Woodruff  was  to  remain  in  possession  of  the  property, 
hut  that  his  possession  was  to  be  deemed  the  possession  of  an 
agent  or  servant  for  the  sole  benefit  of  his  principals,  the  mort- 
gagees. This  mortgage  was  dated  on  the  first  and  filed  on  De- 
cember 11. 

On  the  same  day  that  the  notes  and  mortgage  above  men- 
tioned were  given,  the  parties  entered  into  an  agreement  in 
which  was  recited  the  settlement,  the  indebtness,  the  making 
of  the  notes  and  the  giving  of  the  mortgage  as  a  security, — 
and  by  it  the  parties  agreed,  that  after  that  date,  all  outlays 
on  account  of  the  business  of  the  iion  works  should  be  made 
in  the  name  and  for  the  benefit  of  Mallory  &  Co.,  and  that  all 
iron  manufactured  should  be  their  property,  and  Woodruff 
pgreed  to  work  and  manage  the  busfness  until  his  indebtedness 
should  be  fully  paid.  Prior  to  this,  and  on  May  27,  1856,  a 
decree  of  foreclosure  of  a  mortgage  of  real  estate  was  entered 
in  the  supreme  court,  by  which  the  real  estate  comprising  the 
iron  works,  excepting  one  ore  bed,  was  directed  to  be  sold,  and 
accordingly  was  sold  and  purchased  by  Mallory  &  Co.  on  Sep- 
tember 30,  185C. 

On  December  19, 1857,  Woodruff  made  to  the  plaintiffs  two 
notes,  to  secure  the  payment  of  which  Mallory  &  Co.  made  to 
the  plaintiffs  a  bill  of  sale  of  eighty-five  tons  of  iron  then  at 
fhe  iron  works,  and  agreed  to  deliver  it  at  Fort  Ann  village, 
within  three  months  thereafter.  In  accordance  with  this  agree- 
ment, the  iron  was  taken  to  the  dock  at  Fort  Ann,  and  the 
plaintiffs  notified  thereof,  and  afterward  signified  their  acccp- 
lance  of  it. 

On  December  10,  1857,  the  same  day  that  the  bill  of  sale 
was  made,  the  defendant,  as  sheriff,  levied  on  the  iron  under 
an  execution  against  Woodruff,  at  the  suit  of  third  persons, 
rnd  subsequently,  after  the  iron  had  been  removed  to  Fort 
Ann,  sold  it. 
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Plaintiffs  brought  this  action  for  the  conyersion  of  the  prop- 
€rty,  and  recovered  judgment 

The  supreme  court  at  general  term  affirmed  the  judgment, 
upon  the  same  grounds,  as  to  the  merits,  as  aie  stated  in  the 
opinion  of  this  court 

The  main  points  determined  by  the  supreme  court,  besides 
the  question  on  the  merits,  were, 

1.  That  on  the  argument  of  an  appeal,  at  general  term,  a  de- 
fect in  record  eyidence  may  be  supplied. 

On  the  trial,  the  court  received  in  evidence  the  deed  given 
on  the  mortgage  foreclosui*e,  without  requiring  the  mortgage, 
the  judgment  of  foreclosure,  or  other  proceedings  to  authorize 
the  giving  of  the  deed  to  be  shown  and  three  of  the  four 
judges  in  the  supreme  court  agreed  that  this  defect  could  be 
supplied  on  the  argument  See  Markoe  v.  Aldrich,  1  Abb.  Pr. 
55.  The  other  judge,  without  expressing  any  opinion  on  this 
point,  thought  the  evidence  was  not  necessary. 

2.  That  where  a  question  put  to  a  witness  is  proper,  and  the 
answer  improper, — e.  jr.,  because  hearsay, — ^a  motion  to  strike 
out  the  answer  is  essential,  before  the  case  is  submitted.  If 
such  motion  be  not  made,  an  exception  does  not  lie  to  the 
charge  of  the  judge  that  the  jury  may  consider  such  answer 
as  part  of  the  evidence.  Compare  Beddington  v.  Gilman,  1 
Bofw.  235. 

James  Gibson^  for  defendant,  appellant ; — As  to  the  validity 
of  the  mortgage  and  contract,  cited  Eandall  v.  Parker,  3  Sandf. 
73 ;  Griswold  v.  Sheldon,  4  N.  F,  (4  Comst)  588 ;  Darwin  v. 
Handley,  3  Yerg.  504 ;  Waterbury  v.  Sturtevant,  18  Wend.  3G1 ; 
Dunham  v.  Waterman,  17  N.  Y.  ^\  Edgell  v.  Hart,  9  N.  Y. 
(5  Scld.)  217;  and  G  Uill,  438;  1  -K  D.  Smiih,  445;  4  li.  Y. 
(4  Comsi.)  214,  581. 

John  IT.  Jieynolde,  for  plaintiff,  respondent 

Campbell,  J.— The  answer  of  the  defendant  is,  in  brief,  that 
the  property  mentioned  in  the  complaint  was  not  the  property 
of  the  plaintiff,  nor  was  the  same  in  plaintiff's  possession,  but. 
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on  the  contrary,  the  property  was  owned  and  possessed  by  one 
Benjamin  P.  Woodruff;  that  the  defendant  was  sheriff,  and  sun- 
dry executions  came  into  his  hands  against  the  said  Woodruff 
and  others,  and  that,  by  one  of  his  deputies,  he  caused  the  said 
property  to  be  levied  on  and  sold  as  the  property  of  Woodruff. 
The  two  issues  raised  by  the  answer  were :  first,  was  Woodruff 
owner  of  the  property  leried  on  and  sold  ?  and,  if  not,  second, 
did  the  property  belong  to  the  plaintiff,  or  was  it  in  the  posses- 
sion of  and  under  plaintiff's  control  ?  To  these  points  the  evi- 
dence on  the  trial  was  directed ;  and  on  both  issues  the  jury 
found  against  the  defendant 

The  chattel  mortgage  given  by  Woodruff  to  Mallory,  Ingalls 
and  Tibbetts  was,  I  think,  in  the  usual  and  customary  form. 
It  was  a  sale  of  the  property  with  a  condition  that  it  should  b3 
void  on  the  payment  of  a  specified  amount  of  money  as  shown 
by  certain  promissory  notes.  In  case  of  a  default  in  payment 
of  any  part  of  the  money,  the  mortgagees  were  empowered  to 
enter  on  the  premises  where  the  property  was,  and  to  carry 
away  and  sell  the  same ;  but  until  such  entry  and  demand  made, 
Woodruff  was  to  remain  in  possession  of  the  property,  and  in 
the  full  and  free  enjoyment  of  the  same,  but  with  the  further 
condition  that,  until  such  demand  made,  such  possession  was 
to  be  that  of  an  agent  for  the  sole  benefit  of  his  principals,  the 
mortgagees.  On  looking  at  the  notes  which  this  mortgage  was 
given  to  secure,  it  is  seen  that  the  largest  note,  being  one  for 
over  seven  thousand  dollars,  was  made  payable  after  one  day,  so 
that  the  default  probably  occurred  almost  immediately  on  exe- 
cution, whereby  the  title  at  once  vested  in  the  mortgagees. 

But  though  the  title  vested,  there  was  not  an  absolute  for- 
feiture. There  was  a  right  in  equity,  still  remaining  in  Wood- 
ruff, to  redeeuL  This,  after  default,  was  all  the  interest  he  had 
in  the  property,  and  was  all  in  fact  he  could  transfer  even  to  a 
bona  fide  purchaser  for  full  value, — though  having  the  property 
in  possession,  he  might  transfer  such  possession,  together  with 
his  right  of  redemption.  But  the  mortgagees  could  at  any  time 
take  the  property  out  of  the  possession  of  such  bona  fide  pur- 
chasers and  sell  the  same.  In  case  of  sale,  if  there  was  a  sur- 
plus after  paying  the  mortgage  debts,  that  would  belong  to  the 
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mortgagor  or  his  yendee  or  assigns.  But  after  de&nU,  nntil 
such  redemption  or  sale,  the  title  is  in  the  mortgagees.  The 
interest  of  the  mortgagor  is  identical,  whether  in  case  of  redemp- 
tion or  sale ;  it  is  only  what  remains  after  the  mortgage  debt  is 
paid,  and  that  is  all  which  the  sheriff  could  levy  on  and  sell. 

But  in  this  case,  as  may  fairly  be  inferred,  the  furnace  was 
running  constantly,  and,  the  mortgage  haying  been  given  moro 
than  a  year  before  the  levy,  it  is  not  probable  that  any  of  tho 
iron  mortgaged  remained  on  the  premises  and  formed  a  part  of 
that  now  in  controversy.  If  any  such  iron  remained,  the  sheriff 
could  not  sell  it  absolutely  under  executions  against  Woodruff. 
He  could  only  sell  Woodruff's  interest,  and  the  surplus  remain- 
ing after  payment  of  the  mortgagee. 

But,  simultaneously  with  the  execution  of  the  chattel  mort- 
p^go,  a  separate  agreement  was  entered  into  between  the  mort- 
gagor and  mortgagee,  by  which  it  was  further  stipulated  that 
the  mortgagor  might  remain  in  possession  and  carry  on  the 
furnace  as  the  agent  of  the  mortgagees ;  the  mortgagees  were  to 
furnish  all  the  funds,  and  all  the  iron  made  was  to  belong  to 
the  mortgagees.  Under  this  arrangement,  the  furnace  had 
been  carried  on  for  more  than  a  year  before  the  arrangement 
made  between  the  mortgagees  and  the  plaintiff  in  this  suit  for 
the  delivery  of  the  iron  in  controversy.  Certainly,  as  between 
the  parMes,  such  an  arrangement  as  made  between  Mallory  & 
Co.  and  Woodniff  would  be  legal,  and  under  it  the  title  to  the 
manufactured  iron  would  be  in  Mallory  &  Co.,  and  not  in  Wood- 
ruff. Though  the  proceeds  of  the  sales,  when  received  by  Mallory 
&  Co.,  wei-e  to  be  applied  on  the  indebtedness  of  Woodruff  to 
them,  that  would  not  affect  the  question  of  title  to  the  property. 
Woodruff  could  sell  the  property  as  agent  for  Mallory  &  Co., 
but  as  between  him  and  that  Arm,  he  was  cleai'ly  not  the  owner. 
As  against  them,  he  could  have  no  better  title  or  claim  to  the 
manufactured  iron  than  a  stranger  to  the  original  transaction 
could  have  had,  in  the  same  position  as  agent; — that  is,  so  long 
as  the  expenses  of  running  the  furnace  and  the  original  indebt- 
edness to  Mallory  &  Co.  remained  unpaid.  The  creditors  of 
Woodruff  could  only  assail  the  arrangements  between  him  and 
Mallory  &  Co.,  on  the  ground  that  they  were  fraudulent  in  fact 
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as  against  them.  This,  the  jury,  on  a  full  and  fair  submission 
of  all  the  facts  to  them,  have  negatived.  They  found  in  effect 
that  the  iron  in  question  belonged  to  Mallory  &  Co.^  and  not  to 
Woodruff. 

If  the  iron  was  the  property  of  Mallory  &  Co.,  then  there  can 
be,  I  apprehend,  no  doubt  or  difficulty  as  to  the  other  branch 
of  the  case. 

By  the  agreement  between  the  plaintiff  and  Mallory  &  Co., 
the  iron  was  to  be  delivered  on  the  dock.  It  was  so  delivered. 
As  "Woodruff  had  no  title  to  the  property,  the  pi-evious  levy 
under  execution  against  him  in  no  way  affected  Mallory  &  Ga's 
rights.  The  plaintiff  was  notified,  and  accepted  the  iron.  The 
weight  and  bulk  of  the  iron  was  such  that  there  could  be  no 
manual  delivery.  It  was  not  necessary  to  go  on  the  dock  and 
make  a  formal  proclamation.  As  against  a  trespasser, — for  such 
the  sheriff  was,  if  Woodruff  had  no  title, — it  is  very  clear  that 
the  possession  of  the  plaintiff  was  sufficient. 

There  were  numerous  exceptions  on  the  trial,  but  they  are 
all  so  fully  and  correctly  considered  in  the  court  below,  that  I 
do  not  think  it  necessary  to  go  over  them. 

I  think  this  judgment  should  be  affirmed. 

All  the  judges  concurred,  except  Pobteb,  J.,  and  Dexio,  Obi 
J.,  who  were  for  reversal. 

Judgment  affirmed. 


FAENHAM  v.  HOTCHKISS. 

December,  1865. 

The  question  whether  a  party  had  title  to  certain  property,  is,  as  an  en- 
tire question,  a  question  of  fact,  although  its  solution  may  depend  on 
questions  of  law.*  If  an  appellant  would  have  the  question  reviewed 
in  this  court  he  must  have  the  case  so  settled  that  the  findinflrs  shall 
state  the  facts  which  raise  the  questions  of  law  involved,  and  the  con- 
clusions of  the  court  or  referee  thereon.f 

*  Compare  Fielden  i?.  Lahens,  p.  Ill  of  this  vol. 

f  See  as  to  mode  of  so  doing,  Leffler  v.  Field,  47  N.  T.  407 ;  and  further 
decision  in  42  How.  Pr.  420. 
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A  breach  of  the  covenant  of  seizin,  like  a  breach  of  a  covenant  of  war- 
ranty, is  not,  without  eviction  or  disturbance,  a  defense  to  an  action  to 
foreclose  a  purchase  money  mortgage.* 

Horatio  N.  Famham  brought  this  action  in  the  supreme 
court  against  Wheeler  Hotchkiss  and  Sterry  Y.  Peterson,  to 
foreclose  a  mortgage  executed  by  the  defendant  Hotchkiss,  to 
one  Thomas  J.  L.  Tyler,  dated  April  21, 1855,  to  secure  the 
payment  of  two  thousand  one  hundred  dollars,  and  interest^ 
the  purchase  money  for  certain  lands  and  mill  and  water  priv- 
ileges in  the  town  of  Hanoyer,  county  of  Chautauqua,  on  Cat- 
taraugus creek,  and  certain  personal  property.  The  mortgaged 
premises  were  conveyed  by  Tyler  to  Hotchkiss  by  deed,  with 
covenant's  of  warranty  and  seizin,  dated  the  same  day  as  the 
mortgage.  The  sum  of  five  hundred  dollars  was  indorsed  upon 
the  bond  which  accompanied  the  mortgage,  as  of  the  day  it 
bore  date,  being  a  deduction  from  the  purchase  money  in 
consideration  of  the  lossof  a  partof  the  personal  property,  con- 
sisting of  logs,  &c,  and  an  injury  which  occurred  to  the  dam 
intermediate  the  time  of  the  agreement  to  purchase  and  the 
time  of  executing  the  deed.  The  mortgage  had  been  assigned 
by  Tyler  to  Farnham,  the  plain tiffl 

The  defense  relied  upon  was  a  failure  of  title  and  a  breach  of 
the  covenants  of  the  deed  in  respect  to  the  race  way  through 
which  the  water  was  conducted  to  the  mill 

The  proof  showed  that  the  defendant  had  entered  upon  the 
possession  and  enjoyment  of  the  mortgaged  premises,  and  was 
so  in  possession  during  the  pendency  of  the  action.  The  ref- 
eree to  whom  the  trial  of  the  action  was  referred,  made  a  report 
in  favor  of  the  plaintiff,  which  set  forth  the  facts  concisely,  but 
not  the  documents  put  in  evidence.  It  also  stated  the  referee's 
conclusions  of  law.  The  case  and  exceptions  contained  the  tes- 
timony and  documentary  evidence  at  length.  Upon  the  report 
judgment  was  entered. 

The  supreme  court,  in  an  opinion  by  Gbovbr  J.,  held,  that, 
as  there  had  been  no  eviction  or  disturbance  of  the  possession 


•  Compare  York  v,  Allen,  86  JT.  7. 104 ;  and  White  «.  Lester,  reported 
in  this  series. 
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of  defendant,  and  no  fraud  on  the  sale  was  shown,  the  failure 
of  title  Avus  no  defense  to  a  foreclosure,  and  the  liability  for  de^ 
Ijciency  did  not  alter  the  case.    Citing  Edwards  v,  Bodine,  26 
Wend.  109,  and  cases  there  cited. 
The  defendant  appealed  to  this  courL  • 

John  II.  lietfiiolds^  for  defendant,  appellant 

Cliauncey  Tucker^  for  plaintiff,  respondent 

Denio,  Ch.  J. — The  decree  of  foreclosure  sought  to  be  ob« 
tained  by  the  plaintiff  In  this  action,  was  resisted  on  the  allega- 
tion that  the  title  of  the  mortgaged  premises  for  the  purchase 
prico  of  which,  upon  a  sale  from  the  plaintiff's  assignor  to  the 
defendant,  the  bond  and  mortgage  were  given,  had  failed.  The 
parties  gave  in  evidence  numerous  conveyances  and  other  docu- 
ments,  and  produced  some  oral  testimony;  and  the  referee  be« 
fore  whom  the  action  was  tried  has  found  the  issues  in  favor 
of  the  plaintiff.  His  conclusions  of  fact  affirm  that  Tyler,  the 
vendor,  at  the  time  of  the  conveyance  owned  the  lands  and  in- 
terests in  water,  described  in  the  conveyance,  in  fee  simple,  and 
had  lawful  right  to  sell  and  convey  them ;  and  that  the  defend- 
ant Hotchkiss  acquired  such  title  as  the  deed  professed  to  con- 
vey.   A  judgment  of  foreclosure  was  accordingly  rendered. 

The  defendant's  counsel  now  asks  us  to  examine  the  evi- 
dence of  title,  which  being  chiefly  documentary,  was  not  sub- 
ject to  question,  and  to  pronounce  that  the  conclusion  arrived 
at  by  the  referee  was  erroneous.  In  my  opinion  we  are  not  at 
liberty  to  review  a  judgment  of  the  supreme  court  in  that  way. 
Whether  a  party  had  at  a  given  time  a  title  to  property  is,  as 
an  entire  proposition,  a  question  of  fact  determinable  by  a  jury 
or  other  forum  appointed  to  determine  questions  of  fact  Its 
solution  may  depend  upon  mixed  questions  of  law  and  fact,  or 
wholly  upon  questions  of  law,  or  of  fact .  It  is  very  probable 
that  in  this  case  the  title  may  depend  upon  the  construction  or 
the  effect  of  one  or  more  of  the  conveyances,  or  the  covenants, 
given  in  evidence,  and  upon  the  slight  and  uncontradicted  parol 
evidence  produced  to  connect  these  documents  with  the  subject 
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to  which  they  relate.  If  the  defendant  was  desirous  of  having 
our  judgment  upon  this  evidence,  it  was  his  duty  to  have  the 
case  80  settled  that  the  findings  should  have  stated  the  facts 
established  by  the  evidence,  or  such  parts  of  it  as  raised  the 
questions  of  isLW,  and  then  have  stated  his  conclusions  of  law 
upon  the  evidence.  We  are  often  asked,  on  the  hearing  of  ap- 
peals here,  where  the  findings  of  a  judge  or  a  referee  present  no 
questions  which  admit  of  an  argument,  to  go  into  the  evidence 
and  determine  that  the  conclusions  of  fact  are  erroneous,  on 
the  allegation  that  the  evidence  is  all  one  way,  and  that  on  the 
undisputed  testimony  the  conclusions  should  have  been  differ- 
ent But  we  have  thought,  and  have  uniformly  decided,  that 
we  are  bound  to  take  the  facts  as  they  are  stated  in  the  case  to 
have  been  found  by  the  judge  or  the  referee,  and  compare  the 
judgment  rendered  with  those  statements  of  fact  In  dealing 
with  this  case  in  that  way,  we  see  that  the  judgment  is  in  strict 
l^al  conformity  with  the  facts  as  found  by  the  referee,  and  that 
Ho  other  judgment  could  bo  given  than  the  one  which  has  been 
given. 

I  am  aware  that  this  method  of  disposing  of  this  appeal  causes 
the  case  to  depend  upon  a  matter  of  form.  By  the  manner  in 
which  the  papers  are  prepared,  the  real  question  between  the 
parties*  if  there  is  such  a  question,  is  lost  sight  of.  But  this  is 
the  fault  of  the  legal  advisers  of  the  defendant  The  various 
and  diversified  subjects  which  are  brought  before  the  courts, 
cannot  possibly  be  understood  and  mastered,  unless  they  aro 
set  forth  and  stated  in  some  formal  manner.  The  law  and  the 
decisions  of  this  court  have  determined  the  manner  in  which 
questions  of  law  are  to  be  presented  to  our  consideration.  If 
parties  will  insist  on  printing  a  mass  of  evidence,  and  upon  that 
ask  us  to  reverse  a  determination  made  by  a  tribunal  to  which 
18  conclusively  intrusted  the  determination  of  questions  of  fivct, 
they  will  of  course  be  disappointed. 

But  the  defendant's  counsel,  moiXM>ver,  claims  a  reversal  of 
the  judgment  appealed  from  upon  the  rulings  of  the  referee 
against  him  on  two  occasions  in  the  course  of  the  trial  By  an 
instrument  given  in  evidence  by  the  defendant,  dated  Novem- 
ber 29, 1845,  to  which  one  Coleman  (under  whom  the  vendor 
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of  the  premises  sold  to  the  defendant,  claimed  title),  was  a  party, 
there  were  provisions  for  changing  a  part  of  the  course  of  the 
water  race  by  which  the  water  was  to  be  conducted  to  operate 
the  mill  on  the  land  sold.  A  part  of  the  water,  a  right  to  which 
was  one  of  the  subjects  of  the  sale,  belonged  originally  to  the 
riparian  proprietor  on  the  north  side  of  the  Cattaraugus  creek, 
and  it  was  one  of  the  proyisions  of  the  instrument  mentioned, 
that  if  the  title  to  the  north  bank  of  the  creek  should  fail  and 
thereby  prevent  drawing  the  water  through  the  contemplated 
new  race,  then  the  arrangements  for  changing  the  course  of  the 
race  were  not  to  take  place,  but  the  parties  were  to  retain  their 
antecedent  rights.  The  plaintiff,  it  seems,  sought  to  establish 
that  the  event  thus  provided  for  had  happened ;  and  for  that 
purpose  he  offered  in  evidence  a  judgment  roll  in  an  action  be- 
tween the  Seneca  nation  of  Indians,  plaintiffs,  against  one  H. 
L.  Knight,  defendant,  which  record  is  annexed  to  the  case.  It 
appears  by  it  that  the  plaintiffs  recovered  certain  premises  on 
the  north  bank  of  the  Cattaraugus  creek,  opposite  the  point  in 
controversy,  and  thus  apparently  established  a  title  in  the  In- 
dians as  riparian  proprietors  and  owners  of  water  rights  on  that 
bank.  It  appeared  that  Knight  was  in  possession  under  Sackett, 
through  whom  Coleman  and  the  plaintiff  claimed  title,  and 
who  defended  the  action  brought  by  the  Indians.  The  record 
was  received  against  the  defendant's  objection.  I  do  not  per- 
ceive why  the  evidence  did  not  tend  to  establish,  in  some  de- 
gree, the  fact  alluded  to  in  the  covenant;  something  more 
would  probably  be  necessary  to  give  it  conclusive  effect  A 
judgment  in  ejectment,  acquiesced  in  for  a  certain  length  of 
time,  confers  title.    2  R.  S.  309,  §  38. 

Another  exception  was  taken  to  a  ruling  by  which  evidence 
offered  by  the  defendant  was  rejected.  Sackett,  the  source  of 
title,  as  just  mentioned,  testified,  on  the  defendant's  examin- 
ation, that  he  had  had  litigation  respecting  the  race  with  two 
persons,  whom  he  named.  The  defendant  then  offered  in  evi- 
dence a  judgment  record  in  favor  of  Sackett  against  one  Shum- 
way,  who  was  not  one  of  these  jierGons,  and  stated  that  ho 
offered  it  to  show  that  Sackett's  title  to  the  north  bank  of  the 
creek,  at  the  point  in  controversy,  had  not  failed.  It  was  ob- 
jected to  as  immaterial  by  the  plaintilTs  counsel,  and  rejected, 
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and  the  defendant  took  an  exception.  It  does  not  appear  what 
the  contents  of  the  record  were.  What  the  defendant  expected 
to  establish  by  it,  is  indeed  stated ;  but^  without  a  statement 
in  the  docament  of  some  subject  of  the  action,  and  such  a  sub- 
ject as  related  to  the  controyersy  on  trial,  it  cannot  be  said  that 
it  was  material  or  pertinent  evidence.  I  do  not  think  that  error 
can  be  predicated  of  this  ruling. 

The  defense  in  this  action  appears  to  have  turned  yery  much, 
if  not  wholly,  upon  the  eflTect  of  the  contract  before  mentioned, 
between  Sackett  of  one  part,  and  Coleman  and  others  of  the 
other  part,  of  November  28, 1845.  If  the  course  of  the  race 
had  been  changed,  as  contemplated  by  the  provisions  of  that 
contract,  the  water  right  embraced  in  the  conveyance  to  the 
defendant  would  have  been  subverted,  and  the  consideration 
for  which  the  bond  and  mortgage  were  given  would  have  failed* 
As  the  conveyance  by  Tyler,  the  plaintiff's  assignor,  to  the  de- 
fendant, coni^ned  a  covenant  of  seizin,  which,  on  the  assump-> 
tion  that  the  grantor  had  no  title,  was  broken  as  soon  as  it  was 
made,  it  may  be,  as  is  argued  by  the  defendant's  counsel,  that  a 
defense  pro  tanto  against  these  securities  would  have  been  es- 
tablished. It  is  clear  that  a  cause  of  action  against  Tyler  for  a 
breach  of  covenant  would  have  arisen.  But  Tyler  was  not  a 
party  to  this  action,  so  that  the  last  mentioned  question  did  not 
arise. 

An  important  question  would  be  presented  if  the  merits  of 
this  action  were  before  us,  namely,  whether  the  contract  re- 
ferred to  did  contain  a  present  release  of  the  right  to  draw 
water  through  what  is  called  the  old  race.  After  an  attentive 
consideration  of  its  provisions,  I  am  of  opinion  that  it  did  not. 
Coleman,  and  those  interested  with  him,  had  the  right  to  open 
a  new  race.  When  such  new  race  should  be  constructed,  the 
release  of  the  rights  connected  with  the  old  one  was  to  take 
effect.  These  rights  were  released  to  take  effect  when  the  new 
race  should  be  completed.  This  was  to  be  done  in  one  year 
from  the  date  of  the  instrument  The  sale  of  thes»e  water  rights 
appertaining  to  the  old  race,  by  Tyler,  to  the  defendant,  was 
niLdo  ten  years  after  the  contract;  but  the  substituted  race  had 
never  been  constructed.  I  am  of  opinion  that  the  right  to  draw 
water  through  the  old  race  had  not  been  extinguished;  and  I 
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am  happy  thus  to  find  that  no  sabstantial  benefit  has  been  lost 
to  the  defendant  by  the  inartificial  manner  in  which  the  case 
in  the  present  action  was  prepared. 
The  judgment  must  be  affirmed.  ' 

Bbowk,  J.  [After  stating  the  fiicts.] — The  only  question 
upon  the  merits  presented  by  this  appeal  is  the  right  of  the  de- 
fendant to  set  up  a  failure  of  the  title  to  the  mortgaged  prem- 
isesy  or  to  a  port  of  them^  in  an  action  to  foreclose  a  mortgage 
given  for  purchase  money  where  there  is  no  fraud  and  there 
has  been  no  eYictio^  or  disturbance  of  the  defendant's  posses- 
sion. This  question  has  been  decided  in  the  negatiye  in  the 
cases  of  Abbott  v.  Allen,  2  Johns,  Ch,  519 ;  Leggett  t;.  McCarty^ 
3  Bdw.  124;  Edwards  v.  Bodine,  decided  in  the  court  of  errors, 
26  Wend.  109. 

The  defendant's  counsel  takes  a  distinction  in  cases  when  the 
breach  complained  of  is  of  the  coyenant  of  warranty  and  of  the 
ooyenant  of  seizin,  claiming  that  when  the  breach  is  of  the  lat^ 
ter  kind  it  may  be  set  up  as  a  defense  in  whole  or  in  part  to  the 
action.  The  authorities  referred  to  do  not  recognize  any  such 
distinction.  In  the  first  named  case  the  chancellor  says,  in  sub- 
stance, that  the  court  will  not  proceed  to  try  the  yalidity  of  an 
outstanding  claim  in  the  absence  of  the  party  in  whom  it  is 
supposed  to  reside,  nor  will  he  be  brought  into  court  against 
his  will  to  assert  or  renounce  a  title  which  he  neyer  asserted,' 
or  perhaps  neyer  thought  of.  There  is  no  such  practice  or  doc- 
trine of  the  court  A  preyious  eyiction,  or  trial  at  law,  is,  as  a 
general  rule,  indispensable. 

It  is  not  worth  while  to  consider  and  determine  the  defend- 
ant's exceptions  to  the  rulings  of  the  referee  upon  the  eyidence^ 
because,  by  the  disposition  of  the  defense  upon  the  merits,  they 
cease  to  be  of  any  consequence. 

The  judgment  of  the  general  term  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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FARNHAM  v.  MALLOKY. 

September,  1867 

One  who  has  eovenanted  with  executon,  aa  such,  that  third  penons  shall 
aatiafy  and  discharge  a  mortgage,  is  thereby  estopped  from  denying 
the  right  of  the  ezecaton  to  sue  on  such  covenant,  in  their  representa- 
tive capacity. 

In  sach  an  action,  their  interest  in  the  enforcement  of  the  covenant  may 
be  assumed. 

In  an  action  npon  a  covenant  of  goaranty  by  which  the  covenantor  be- 
came surety  for  the  punctual  payment  of  the  bond  of  other  persons, 
and  undertook  that,  if  default  be  made  by  them,  he  would  pay  and 
fully  satisfy  the  mortgage  mentioned  in  the  bond,  the  judgment  upon 
such  default  should  not  be  that  he  should  pay  absolutely  to  the  pUdn- 
tiffis  the  amount  due,  but  that  he  should  pay  and  satisfy,  or  cause  to  be 
paid  and  satisfied  of  record  the  mortgage  mentioned,  within  thir^ 
days  from  the  date  of  the  judgment,  or,  in  the  event  of  his  not  doing 
.so,  then  that  he  pay  to  the  planti£Si  the  amount. 

Qeorge  Farnham  and  Henry  Wombongh,  executors  of  Wil- 
liam  Wombongh,  deceased,  brought  this  action  in  the  snpreme 
ooiirt>  against  William  M.  MaUory,  on  a  guaiaatj  by  Malloiy 
of  a  bond  given  by  the  defendant,  together  with  one  Hiiam  W* 
Bosfcwick,  to  the  plaintifGs,  conditioned  for  the  payment  and  di»- 
chai^  of  a  mortgage  made  by  one  Robert  Miller,  which  was  a 
lien  on  lands  conyeyed  to  the  decedent  by  the  defendant  Malr 
lory.  The  facts  are  more  folly  stated  in  the  opinion  of  the 
court 

The  following  is  a  copy  of  the  complaint,  omitting  mere 
details: 

<'  The  complaint  of  the  plaintiffs  respectfully  shows,  that  be- 
fore the  making  of  the  bond  or  written  obligation  hereinafter 
set  forth,  to  wit,  on  or  about  January  26, 1847,  Lauren  Mal- 
lory,  one  of  the  obligees  in  said  bond  named,  sold  and  conyeyed 
to  William  Wombough,  then  of  the  town  of  Addison,  by  war- 
rantee deed  dated  on  that  day,  all  &c.  [describing  certain 
pieces  of  land]. 

**  That  before,  the  time  of  the  sale  and  conyeyance  aforesaid, 
to  wit,  on  or  about  September  G,  1831,  one  Bobert  Miller  (who 
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was  at  that  time  the  owner  of  the  land  hereinbefore  described) 
executed  and  delivered  to  Isaac  Bronson  a  mortgage  upon  said 
land,  to  secure  the  payment  to  said  Bronson  of  the  sum  of 
thirty-five  hundred  dollars,  which  mortgage  was  at  the  time  of 
the  sale  and  conveyance  aforesaid,  a  subsisting  and  valid  lien 
Aod  incumbrance  upon  the  land  aforesaid.  That  the  said 
Lauren  Mallory,  at  the  time  of  the  sale  and  conveyance  afore- 
said, promised  and  agreed  with  the  said  William  Wombough, 
that  he  would,  within  six  mouths  thereafter,  pay,  satisfy,  and 
cause  to  be  discharged  of  record,  the  said  mortgage  aforesaid. 
That  in  consideration  of  the  sale  and  conveyance  aforesaid,  and 
the  promise  or  agreement  aforesaid  made  by  the  said  Lauren 
Hallory  to  pay,  satisfy,  and  discharge  of  record  as  aforesaid,  the 
mortgage  aforesaid,  the  said  William  Wombough  paid  to  said 
Tiauren  Mallory  a  large  sum  of  money,  to  wit,  about  the  sum 
of  eleven  thousand  dollars.  That  the  said  William  Wombough 
died  on  or  about  the  2l6t  of  May,  1853,  leaving  a  will  wherein 
he  nominated  and  appointed  the  above  named  George  Famham 
aod  Henry  Wombough  executors  of  his  last  will  and  testament, 
who  did,  before  the  making  of  the  said  bond  or  writing  obliga- 
tory by  Lauren  Mallory  and  Hiram  W.  Bostwick,  hereinafter 
set  forth,  duly  qualify  and  enter  upon  the  discharge  of  the  du- 
ties of  executors  of  the  said  last  will  and  testament  of  the  said 
William  Wombough,  deceased.  That  the  said  Lauren  Mallory 
selected  to  pay,  satisfy,  or  discharge  the  mortgage  aforesaid, 
but  the  same  still  remained  a  valid  and  subsisting  lien  and  in- 
cumbrance upon  the  land  aforesaid  at  the  time  of  the  making 
of  the  said  bond  or  writing  obligatory  hereinafter  set  forth, 

**  Aud  the  complaint  further  shows  that  the  said  Lauren  Mal- 
lory and  Hiram  W.  Bostwick,  for  the  purpose  of  securing  to  the 
phkintiffs  in  this  action,  executors  as  aforesaid,  the  payment, 
sitisfaction,  and  discharge  of  the  mortgage  aforesaid,  which  still 
remained  a  lien  and  incumbrance  as  aforesaid,  and  for  a  valu- 
able consideration  made,  executed  and  delivered  to  the  plaintiSb 
aforesaid  on  the  26(h  of  June,  1854,  their  bond  or  writing  obli- 
gatory in  words  and  figures  following,  to  wit :  [The  bond  is 
found  in  the  opinion  of  the  court.] 

^  And  the  complaint  further  shows  that,  for  the  purpose  of 
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secormg  to  the  plamtiiTs  executors  as  aforeaaid,  the  punctual 
payment  of  all  moneTS,  and  a  full  performance  by  the  said 
Lauren  Mallory  and  Hiram  W.  Bostwick  of  all  the  conditions 
and  coTenants  mentioned  in  the  bond  or  writing  obligatory 
made  by  the  said  Lauren  Mallory  and  Hiram  W.  Bostwick,  and 
hereinbefore  set  forth,  and  for  a  valuable  consideration,  the  said 
defendant  William  IL  Mallory  did,  on  the  26th  day  of  June 
1854^  make,  execute,  and  deliver  to  the  plaintiff's  executors,  as 
aforesaid,  his  written  guarantee,  which  guarantee  was  annexed 
to  said  bond  or  writing  obligatory  as  aforesaid,  and  was  in  words, 
&C.  [This  instrument  is  also  set  forth  in  the  opinion  of  the 
court] 

^And  the  complaint  further  shows  that  the  said  Lauren 
Mallory  and  Hiram  W.  Bostwick  have  not,  nor  has  either  gf 
them,  paid  or  caused  to  be  paid  or  satisfied  of  record  the  said 
mortgage,  or  any  part  thereof,  nor  has  the  said  defendant,  Wil- 
liam M.  Mallory,  paid  or  caused  to  be  paid  or  satisfied  of  record 
the  mortgage  aforesaid,  although  often  requested  so  to  do,  but 
the  same  still  remains  a  valid  and  subsisting  lien  and  incum- 
brance upon  the  land  aforesaid. 

'^Wherefore  the  plaintifiTs  executors,  as  aforesaid,  demand 
judgment  of  this  court  that  the  defendant  pay  and  satisfy,  or 
cause  to  be  paid  and  satisfied  of  record,  the  mortgage  aforesaid 
or  that  hd  be  adjudged  to  pay  to  the  plainti£&  the  sum  of  seven 
thousand  dollars,  or  such  sum  as  may  be  sufficient  to  pay  and 
satisfy  of  record  the  mortgage  aforesaid,  or  such  other  and  ftir- 
ther  relief  and  judgment  as  the  court  shall  see  fit  to  grant,  with 
costs." 

George  T.  Spencer ^  for  plaintiff,  appellant ; — ^That  this  must 
be  deemed  an  equitable  action,  cited  Gh)ulet  v.  Asseler,  22 
N.  Y.  225,  228;  Cole  v.  Beynolds,  18  Id.  74^  76;  Beubens 
ti.  Joel,  13  N.  Y.  (3  Kern.)  493;  McGarty  v.  Edwards,  24 
Haw.  Pr.  236  Heywood  v.  Oily  of  BuflMo,  14  N.  Y.  (4 
Kern)  534,  540 ;  Mut  Benefit  Life  Ins.  Go.  v.  Supervis- 
ors, &c^  of  N.  Y.,  2  Abb.  Pr.  N.  8.  233,  416;  Code,  §§ 
128,  129,  253,  254,  141,  144,  274;  Hubbard  v.  Eames,  22- 
Barb.  597 ;  Gilbert  v.  Averill,  15  Id.  20.  Hence  the  relief  was 
limited  by  the  prayer  of  the  complaint    Geni  Mut  Ins.  Go. 
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V.  Benson,  5  Duer,  168, 175 ;  Craig  v.  Hyde,  24  P.  R.  313 ;  Liy- 
ingston  v.  Painter,  Id.  231;  Simonson  v.  Blake,  20  Id.  484; 
Marquafcr.Marquat,12iV:  r:(2Jr(wn.)  336,341;  Walter  v. Bennett, 
16  2i.  Y.  250 ;  Lane  v.  Beam,  19  Barl.  51 ;  Hess  v.  BuflGalo  &  Ni- 
agara  Falls  B.  R  Co.,  29  Id.  391 ;  Walton  v.  Walton,  32  Id.  203. 
The  complaint  was  insufficient  Back  t;.  Buck,  11  Paige,  170 ; 
Carpenter  v.  Stilwell,  3  Abb.  Pr.  459-60 ;  Boyce  v.  Brown,  7 
Barb.  80,  85 ;  Adams  Eq.  78 ;  2  A  &  §§  12, 16 ;  Merritt  v.  Sea- 
man, 6  N.  Y.  (2  Seld.)  168 ;  Sheldon  v.  Hoy,  11  How.  Pr.  11 ; 
White  V.  Joy,  13  N.  Y.  (3  Kern.)  83 ;  Bangs  v.  Mcintosh,  23 
Barb.  591;  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480; 
First  Baptist  Soc.  v.  Bapalee,  l^Id.  605;  Chouteau  v.  Suydam, 
21  N.  Y.  179 ;  Parsons  v.  Lyman,  20  Id.  103 ;  Newton  v.  Bron- 
son,  13  Id.  587 ;  10  Paige,  445-454.  Isaac  Bronson  was  a  nec- 
essary party.  Authorities  aboye,  and  Wells  v.  Smith,  7  Abb., 
Pr.  261 ;  Wandle  v.  Tumey,  5  Duer,  661. 

J.  W.  Dininnyy  for  defendants,  respondents; — Cited  9  How. 
Pr.  251;  10  Id.  48;  14  Id.  460;  16  Barb.  281;  1  Sandf.  168; 
28  Barb.  602 ;  Merritt  v.  Seaman,  6  N.  Y.  (2  Seld.)  168 ;  White 
V.  Joy,  13  Id.  (3  Kern.)  83 ;  14  Cobby  80 ;  Cutler  v.  Wright,  22 
N.  Y.  472. 

By  the  Court. — Davies,  Ch.  J. — ^The  plaintiflPs  claim  in 
this  action  is  based  upon  a  guarantee  of  a  bond  made  by  Lau- 
ren Mallory  and  Hiram  W.  Bostwick  to  the  plaintiflOs,  in  these 
words: 

"  Know  all  men  by  these  presents,  that  we,  Lauren  Mallory 
and  Hiram  W.  Bostwick,  of  Coming,  Steuben  county,  New 
York,  are  held  and  firmly  bonded  unto  George  Farnham  and 
Henry  Wombough,  both  of  Addison,  Steuben  county.  New 
York,  executors  of  the  last  will  and  testament  of  William  Wom- 
bough, deceased,  late  of  Addison,  in  said  county  of  Steuben,  in 
the  sum  of  seyen  thousand  dollars,  lawful  money  of  the  United 
States  of  America,  to  be  paid  to  the  said  George  Farnham  and 
Henry  Wombough,  executors,  as  aforesaid,  the  suryiyors  or  sur- 
viyor,  or  his  or  their  assigns,  for  which  payment  well  and  truly 
to  be  made  we  bind  ourselyes,  our  heirs,  executors,  and  admin- 
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annexed  bond  mentioned,  to  be  paid,  done,  and  performed  by 
Lauren  Mallory  and  Hiram  W.  Bostwick,  and  if  any  default 
fiball  be  made  by  them,  or  if  they  shall  refuse  or  neglect  to  fully 
pay  or  fulfill  all  or  any  of  the  payments,  or  perform  all  or  any 
of  the  conditions  mentioned  in  said  bond,  at  any  time,  I  here- 
by agree  to  pay  and  fully  satisfy  and  discharge  the  mortgage 
mentioned  in  said  bond,  and  fally  perform  in  every  respect  all 
of  the  agreements  and  conditions  mentioned  in  said  bond,  and 
at  and  within  the  time  therein  stated.'' 

The  complaint  averred  that  on  or  about  January  26, 1847, 
the  said  Lauren  Mallory  sold  and  conveyed  to  the  said  William 
Wombough,  by  a  warranty  deed  of  that  date,  certain  pieces  and 
parcels  of  land  therein  described.  That  before  said  sale  and 
conveyance,  to  wit,  on  or  about  September  6, 1831,  one  Bobert 
Miller,  who  was  at  the  time  the  owner  of  said  lands,  executed 
and  delivered  to  Isaac  Bronson  a  mortgage  upon  said  lands  to 
secure  the  payment  to  said  Bronson  of  the  sum  of  three  thou- 
sand five  hundred  dollars,  which  mortgage  was,  at  the  time  of 
the  sale  and  conveyance  aforesaid,  a  subsisting  and  valid  lien 
and  incumbrance  upon  the  said  land.  That  said  Lauren  Mallory, 
at  the  time  of  the  sale  and  conveyance  aforesaid,  promised  and 
agreed  with  the  said  William  Wombough,  that  he  would,  with- 
in six  months  thereafter,  pay,  satisfy,  and  cause  to  be  dis- 
charged of  record  the  said  mortgsge. 

That  in  consideration  of  the  sale  and  conveyance  aforesaid, 
and  the  promise  or  agreement  aforesaid,  made  by  the  said 
Lauren  Mallory  to  pay,  satisfy  and  discharge  of  record  aforesaid 
the  said  mortgage,  the  said  William  Wombough  paid  to  the 
said  Lauren  Mallory  aboat  the  sum  of  eleven  thousand  dollars. 
That  the  said  William  Wombough  died  on  or  about  May  21, 
1853,  leaving  a  will,  wherein  and  whereby  he  appointed  these 
plaintiffs  executors  of  his  last  will  and  testament,  who  did,  be- 
fore the  making  of  the  said  bond  or  writing  obligatory,  by  said 
Lauren  Mallory  and  Bostwick,  above  set  forth,  duly  qualify  and 
enter  upon  the  discharge  of  the  duties  of  executors  of  said  last 
will  and  testament  That  the  said  Lauren  Mallory  had  ne- 
glected to  pay,  satisfy,  or  discharge  the  mortgage  aforesaid,  and 
that  the  same  still  remained  a  valid  and  subsisting  lien  and  in- 
cumbrance upon  the  lands  aforesaid,  at  the  time  of  the  making 
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of  the  said  bond  or  writing  obligatory.  Tlie  complaint  further 
averred  that  said  Laaren  Mallorj  and  Bostwick,  for  the  pur- 
pose of  securing  to  these  executors,  as  aforesaid,  the  payment, 
satisfaction,  and  discharge  of  the  mortgage  aforesaid,  which 
still  remained  a  lien  and  incumbrance  aforesaid,  and  for  a  valu- 
able consideration,  made,  executed,  and  delivered  to  said  plain- 
tiffs said  bond  or  writing  obligatory.  The  complaint  also  aver- 
red, that  for  the  purpose  of  securing  the  punctual  payment  of 
all  the  moneys,  and  the  performance  of  all  the  conditions  and 
covenants  mentioned  in  said  bond,  by  said  Lauren  Mallory 
and  Bostwick,  the  said  defendant  made,  executed  and  delivered 
to  them  the  written  guarantee  therein  set  forth,  and  which  has 
been  already  described. 

The  said  complaint  further  averred  that  the  said  Lauren 
Mallory  and  said  Bostwick  had  not,  nor  had  either  of  them, 
paid,  or  caused  to  be  paid,  or  satisfied  of  record,  the  said  mort- 
gage, or  any  part  thereof;  nor  had  the  said  defendant  Mallory 
paid,  or  caused  to  be  paid,  or  satisfied  of  record,  the  mortgage 
aforesaid,  although  often  requested  so  to  do,  but  that  the  same 
still  remained  a  valid  and  subsisting  lien  and  incumbrance 
upon  the  land  aforesaid. 

Wherefore,  the  plaintiffs  demanded  judgment  that  the  defend- 
ant pay  and  satisfy,  or  cause  to  be  paid  and  satisfied  of  record, 
the  mortgage  aforesaid,  or  that  he  be  adjudged  to  pay  the  plain- 
tiffs the  sum  of  seven  thousand  dollars,  or  so  much  as  may  be 
sufficient  to  pay  and  satisly  of  record  the  mortgage  aforesaid, 
or  such  other  relief  and  judgment  as  the  court  should  see  fit  to 
grant 

To  this  complaint  the  defendant  demurred,  and  assigned  the 
following  causes  of  demurrer. 

1.  That  it  does  not  appear  by  the  complaint  that  the  plain- 
tiffs have  legal  capacity  to  sue  as  executors. 

2.  That  there  is  a  defect  of  parties  in  this,  that  the  said 
Isaac  Bronson  is  a  necessary  party,  and  is  not  made  a  party 
plaintiff  herein. 

3.  That  there  is  a  defect  of  parties,  in  that  the  said  Robert 
Miller  is  a  necessary  and  proper  party,  and  is  not  made  a  party 
defendant  herein. 
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4  That  there  is  a  defect  of  parties,  in  that  the  said  Lauren 
Mallory  is  a  necessary  and  proper  party  defendant,  and  is  not 
made  a  party  defendant  herein. 

5.  That  there  is  a  defect  of  parties,  in  that  said  Bostwick  is 
a  necessary  and  proper  party  defendant,  and  is  not  made  a 
party  defendant  herein. 

6.  That  said  complaint  does  not  state  facts  sufiScient  to  con- 
stitute a  cause  of  action. 

7.  That  it  appears  by  the  said  complaint  that  the  plaintiffs 
are  not  entitled  to  the  relief  therein  demanded. 

8.  That  it  does  not  appear  in  or  by  said  complaint  that  let- 
ters testamentary  or  of  administration  have  been  issued  to  the 
plaintiffs,  or  at  what  time,  or  by  what  court  or  authority. 

9.  That  it  does  not  appear  in  or  by  said  complaint  that  the 
plaintiffs,  at  the  time  of  the  commencement  of  the  action,  or 
at  any  other  time,  had  any  estate  or  interest  upon  the  lauds 
upon  which  said  mortgage  was  a  lien  or  incumbrance,  or  that 
the  plaintiffs  were  in  any  way  injured  or  prejudiced  by  the 
existence  of  said  Hen  or  Incumbrance. 

10.  That  it  does  not  appear  in  or  by  said  complaint  that  the 
defendant  has  had  any  notice  of  any  breach  of  any  of  the 
conditions  of  the  bond  set  forth  in  the  complaint,  of  the  re- 
fusal or  neglect  of  the  obligors  therein  to  pay  or  fulfil  all  or 
any  of  the  payments,  or  perform  all  or  any  of  the  conditions 
mentioned  in  said  bond. 

11.  There  is  no  sufficient  breach  of  any  of  the  conditions  of  said 
bond  set  forth  in  the  complaint  alleged  therein. 

12.  There  is  no  sufficient  breach  of  the  agreement  of  the 
defendant  stated  or  alleged  in  said  complaint 

Judgment  was  giyen  for  the  plaintiffs,  overruling  said  de- 
murrer, at  special  term,  unless  the  defendant,  within  thirty 
days,  should  answer  on  payment  of  costs.  Said  order,  on  ap- 
peal, was  affirmed  at  generaJ  term. 

The  cause  coming  on  again  to  be  heard  at  special  term, 
judgment  was  again  rendered  for  plaintiffs  for  the  amount  then 
due  upon  the  said  bond  and  mortgage,  amounting  to  the  sum 
of  three  thousand  six  hundred  and  eighty-six  dollars  and 
forty-seyen  cents,  and  the  costs  of  this  action.     And,  upon 
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appeal  to  the  general  term,  said  judgment  was  affirmed,  and 
the  defendant  now  appeals  to  this  court. 

The  supreme  court  correctly  held  that  the  grounds  assigned 
in  the  demurrer  interposed  by  the  defendant  presented  no  ob- 
stacle to  the  plaintiffis'  recovery. 

The  engagement  or  contract  of  the  defendant  with  these 
plaintiffs'  was  absolute,  that  in  the  event  Lauren  Mallory  and 
Bostwick  should  fail  in  the  performance  of  their  coyenants, 
then  the  defendant  agreed  to  pay  and  fully  satisfy  and  discharge 
the  said  mortgage  to  Isaac  Bronson,  and  fully  perform  in  every 
respect  all  the  covenants  and  agreements  contained  in  the  bond 
of  Lauren  Mallory  and  Bostwick  on  their  part  to  be  done  and 
performed. 

The  prayer  of  the  complaint  was  that  the  defendant  should 
pay  and  satisfy,  or  cause  to  be  paid  and  satisfied,  the  said  mort- 
gage to  Isaac  Bronson,  or  should  be  adjudged  to  pay  to  the 
plaintiffs  a  sum  sufficient  to  pay  and  satisfy  of  record  the  said 
mortgage. 

As  already  observed,  the  judgment  of  the  supreme  court  is 
that  the  defendant  should  pay  absolutely  to  the  plaintiffs  the 
amount  of  the  said  judgment.  In  this  I  incline  to  think  that 
court  erred,  and  that  the  judgment  should  have  been  that  the 
defendant  should  pay  and  satisfy,  or  cause  to  be  paid  and  satis- 
fied of  record,  the  said  mortgage  to  Isaac  Bronson,  within 
thirty  days  from  the  date  of  said  judgment,  or,  in  the  event  of 
his  not  doing  so,  then  that  he  pay  to  the  plaintiffs  the  amount 
of  the  said  judgment 

With  this  modification,  I  am  for  the  affirmance  of  the  judg- 
ment, with  costs. 

BoGKES,  J.— This  is  an  appeal  flrom  the  judgment  of  the 
supreme  court,  in  fkvor  of  the  plaintiflii,  on  demurrer  to  the 
complaint 

The  case  made  by  the  complaint  is  as  follows :  Lauren  Mal- 
lory owned  lands,  on  which  there  was  a  mortgage  lien  of  three 
thousand  five  hundred  dollars. 

He  sold  and  conveyed  the  lands  to  William  Wombough,  by 
warranty  deed,  and  agreed  with  the  latter  to  assume,  pay  off. 
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and  discharge  the  mortgage.  Wombough  died,  and  the  plain- 
tiffs were  appointed  his  executors.  For  the  purpose  of  secur- 
ing performance  of  the  agreement,  to  satisfy  the  mortgage, 
Mallory,  with  Hiram  W.  Bostwick  as  his  surety,  made  a  bond 
to  Wombough's  executors,  in  the  penal  sum  of  seven  thousand 
dollars,  conditioned  that  they  would  satisfy  and  discharge  the 
mortgage  by  installments — the  last  one  to  be  paid  on  July  1, 
1856. 

The  defendant  thereupon,  and  by  a  separate  instrument, 
under  seal,  became  surety  for  Mallory  and  Bostwick,  and 
agreed  that  in  case  they  should  neglect  or  refuse  to  fulfill  the 
condition  of  the  bond,  he  would  perform  it  according  to  its 
terms. 

All  the  parties  haying  omitted  performance  of  the  condition, 
this  action  was  instituted  to  enforce  the  defendant's  obligation. 

The  facts  above  cited  are  all  alleged  in  the  complaint,  and 
very  manifestly  show  a  good  cause  of  action. 

The  case,  briefly  stated,  is  this :  The  defendant  covenanted 
and  agreed  with  the  plaintiff^  that  Mallory  and  Bostwick 
shouid  satisfy  and  discharge  the  mortgage.  They  omitted  to 
do  so,  as  did  also  the  defendant ;  the  lattCT  was,  consequently, 
in  default  on  his  agreement. 

The  supreme  court  was  very  clearly  right  in  giving  judgment 
for  the  plaintifik  on  the  demuixer. 

Kor  was  the  complaint  open  to  any  technical  or  formal  ob- 
jection as  a  pleading. 

The  plaintiffs  were  authorized  to  maintain  the  action  as  ex- 
ecutors. It  is  averred  that  William  Wombough  was  dead,  and 
that  they  had  been  duly  appointed  the  executors  of  his  will 
and  testament ;  and  it  also  appears  that  the  bond  and  instru- 
ment of  suretyship  were  made  to  them  as  such  executors.  The 
defendant,  having  made  the  agreement  with  them  as  executors, 
is  estopped  from  denying  their  right  to  bring  the  action  in 
their  representative  capacity ;  and  it  must  be  assumed,  too,  that 
they  have  an  interest  in  the  enforcement  of  the  agreement. 
The  defendant,  by  his  agreement,  was  under  personal  engage- 
ment to  them  as  executors ;  and  having  broken  his  covenant 
with  them,  they  could  enforce  his  liability. 
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The  only  difficulty  in  the  case  ^s  in  the  form  of  the  judg- 
ment 

The  jadgment^as  entered,  is  absolute — that  the  plaintiffs  re- 
coyer  the  amount  remaining  unpaid  on  the  mortgage,  to  wit, 
three  thousand  six  hundred  and  eighty-six  dollars  and  forty- 
seyen  cents,  with  interest  from  October  4, 1858. 

There  is  no  security  that  the  plaintiffs  will  appropriate  the 
recoyery  to  the  payment  of  the  mortgage  debt. 

If  collected  by  them,  they  may  refuse,  or  become  unable  to 
satisfy  the  debt  with  the  money,  and  leaye  the  bond  to  be  en- 
forced against  the  obligor. 

There  should  be  a  proyision  in  the  judgment  to  meet  this 
contingency. 

If  the  executors  had,  in  fact,  paid  off  the  debt  and  satisfied 
the  hen,  there  would  be  then  no  difficulty;  their  recoyery 
should  then  be  absolute  for  the  amount  paid. 

But  this  they  haye  not  done.  They  haye  yet  suffered  no 
damage,  and  the  action  is  brought  with  a  yiew  to  protect  them 
(and  those  interested  through  them  in  haying  the  agreement 
fulfilled)  from  injury. 

The  action  is  for  a  specific  perfoimance  of  personal  coye- 
nants — a  specific  performance  of  an  agreement  of  indemnity. 

There  was  no  difficulty,  consequently,  in  so  framing  the 
judgment  or  decree  as  to  meet  the  requirements  of  the  case, 
and  protect  the  rights  of  all  interested  in  the  subject  matter  of 
the  action,  although  not  parties. 

The  judgment  should  haye  been  to  the  effect  that  the  de- 
fendant specifically  perform  his  coyenant  and.  agreement,  by 
satisfying  and  discharging  the  mortgage  within  a  time  to  be 
specified,  or,  in  delault  thereof,  the  plaintiffs  recover  judgment 
against  him  for  the  sum  remaining  unpaid  on  the  mortgage ; 
that  judgment  be  forthwith  docketed  against  him  for  such 
amount,  to  stand  as  security  and  to  be  enforced  by  execution, 
in  case  of  hia  neglect  to  satisfy  and  diccharge  the  mortgage 
within  the  time  specified ;  that,  in  case  of  solo  or  collection 
nnder  execution,  the  sheriff  bring  the  amount  collected  into 
court  to  abide  its  order,  and  that  the  plaintiffs  be  at  liberty  to 
Apply  to  the  court  for  further  relief,  if  necessary.    Also  that 
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the  plaintiffs  recoyer  tlie  costs  and  disbursenaents  of  the 
action. 

This,  in  my  judgment,  should  have  been  the  form  of  the 
decree, 

I  am  therefore  of  the  opinion  that  the  judgment  of  the  su- 
preme court  in  fevor  of  the  plaintifCs,  on  the  demurrer  to  the 
complaint,  should  be  aflSrmed,  with  costs,  but  with  a  modifica- 
tion of  the  details  is  accordance  with  the  above  suggestions.  And 
in  my  judgment  the  defendant  should  be  charged  with  the 
costs  on  the  appeal  to  this  court.  The  litigation  is  without  ex- 
cuse on  his  part 

His  agreement  was  clear  and  specific,  and  for  aught  that  ap- 
pears, was  fairly  and  understandingly  entered  into. 

It  should  have  been  faithfully  performed. 

The  modification  now  suggested  is  formarmerely,  and  is  to 
meet  a  contingency  which  may  arise  in  case  of  justification  by 
him  in  his  un&ithfulness.  He  should  therefore  reap  no  ben- 
efit from  it 

The  judgment  against  him  is  in  effect  affirmed,  and  it 
should,  as  I  think,  be  with  costs  of  appeal 
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September,  1867. 

Modifying  0  Bone,  488. 

Inasmncli  as  it  is  no  part  of  the  business  of  a  mercantile  firm  to  make  or 
indorse  notes,  as  a  firm,  for  third  persons,  tliere  is  no  implied  author- 
ity for  one  member  to  indorse  or  affix  the  name  of  the  firm  to  negotia- 
ble paper,  in  which  the  partnership  have  no  interest ;  and  one  who 
takes  such  paper,  so  indorsed,  with  notice  that  the  indorsement  was 
made  for  the  accommodation  of  the  one  partner  who  made  it,  cannot 
hold  the  other  partners  liable  upon  it. 

A  finding  of  a  referee  of  the  fact  of  notice  that  certain  indorsements  were 
accommodation  indorsements,  if  based  on  the  possession  of  the  notes 
hy  the  maker,  and  his  delivery  of  them  with  such  indorsements  for  his 
own  benefit,  may  be  regarded  as  a  conclusion  of  law,  and  is  therefore 
open  to  examination  in  the  court  of  appeals  * 


*  Compare  Faruham  v,  Hotchkiss,  p.  tta  oi  uiis  vox. 
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The  fact  that  the  maker  of  a  note  holds  and  puts  it  into  circulation  for 
his  own  advantage,  is  notice  to  the  party  taking  it  that  whatever  in- 
dorsements may  be  upon  it  were  made  for  his  benefit,  and  not  in  the 
course  of  business. 

In  an  action  against  partners  a  separate  judgment  may  be  entered  against 
those  who  are  found  liable,  while  the  plaintiff  is  nonsuited  as  to  those 
who  are  not  liable. 

In  an  action  at  law,  after  the  plaintififk  have  closed  their  case,  it  is  dis- 
cretionary with  the  referees  whether  to  allow  them  to  open  it  and  in- 
troduce evidence,  not  rebutting,  but  competent  and  proper,  in  the  first 
instance,  to  make  out  their  case ;  and  their  decision  on  this  point  is  not 
subject  to  review  on  appeal. 

An  objection  to  the  competency  of  a  witness  whose  deposition  is  offered 
in  evidence,  is  to  be  determined  by  the  law  as  it  stands  at  the  time  of 
the  trial,  not  by  the  law  as  it  was  when  the  deposition  was  taken. 

Thomas  Fielden  and  others  sned  Pierre  Francois  Lahens  and 
others  in  the  superior  c5onrt  of  the  city  of  New  York,  on  Octo- 
ber 21, 1844.  The  complaint  was  against  the  defendants^  as 
alleged  indorsers  of  three  promissory  notes,  all  dated  May  25, 
1844,  two  of  them  payable  at  ninety  days,  and  one  at  sixty 
days  from  date;  one  for  fourteen  thousand  dollars,  one  for  thir- 
teen thousand  five  hundred  dollars,  and  the  third  for  twenty- 
one  thousand  two  hundred  and  twenty-one  dollars  and  forty- 
three  cents,  making  in  all  forty-eight  thousand  seven  hundred 
and  twenty-one  dollars  and  forty-three  cents.  They  were  in 
the  common  form,  signed  by  Alexander  Caselli,  as  maker,  and 
indorsed  with  the  name  of  J.  Lahens,  &c 

The  defendant,  Louis  Emile  Lahens,  appeared  by  one  attor- 
ney, and  the  defendants,  Pierre  Frangois  Lahens  and  Edward 
Ernest  Lahens,  by  another,  and  put  in  separate  pleas  of  the 
general  issue,  and  the  cause  was  referred  to  three  referees,  who, 
upon  the  trial,  which  commenced  February  4, 1858,  nonsuited 
the  plaintiffs. 

After  the  plaintiffs  had  closed  their  testimony,  and  testi- 
mony on  behalf  of  the  defendants  had  been  given,  and  a  mo- 
tion for  nonsuit  had  been  made,  and  granted  by  the  referees, 
plaintiffs'  counsel  proposed  to  examine  one  of  the  defendants, 
stating  that  plaintiffs  subpoenaed  him  to  produce  the  articles  of 
partnership.  Being  required  to  state  what  they  intended  to  prove, 
counsel  replied :   **  We  intend  to  prove  what  was  the  authority 
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coDferred  on  Louis  E.  Lahens  by  his  copartners,  we  ourselves 
not  knowing  what  that  authority  was."  The  referees  decided 
ihat  the  statement  was  insufficient,  and  excluded  the  eyidence. 

In  the  course  of  the  trial  a  deposition  of  one  Caselli,  who  was 
pecuniarily  interested  in  the  action,  and  which  had  been  taken 
on  commission  in  1845,  was  produced  and  read,  against  the  ob- 
jection of  the  plaintifis,  who  insisted  that  the  witness  being  in- 
competent from  interest  at  the  time  he  was  examined,  his  de- 
position could  not  now  be  read. 

The  referees  found,  First,  That  at  the  time  of  the  makingf 
of  and  indorsing  of  the  promissory  notes  in  the  declaration  in 
this  action  set  forth,  Joshua  Fielden,  John  Fielden,  James 
Fielden,  Thomas  Fielden,  Daniel  Campbell  and  William 
C.  Pickersgill  were  copartners  iit  trade  under  the  respective 
firms  of  Fielden  Brothers  &  Co.,  at  the  city  of  Liverpool,  in 
England,  and  of  W.  C.  Pickersgill  &  Co.,  at  the  city  of  New 
York ;  that  the  said  Joshua  Fielden,  John  Fielden  and  James 
Fielden  have  since  departed  this  life,  and  that  the  said  Thomas 
Fielden,  Daniel  Campbell  and  W.  C.  Pickersgill  have  survived 
them ;  also,  that  at  the  time  of  the  making  and  indorsing  of  the 
said  promissory  notes,  Pierre  Frangois  Lahens,  Edward  Ernest 
Lahens,  Edward  Qaudard  and  Louis  Emile  Lahens  were  co-^ 
partners  in  mercantile  business  at  Havre,  in  France,  and  at  the 
city  of  New  York,  respectively,  under  the  firm  of  J.  Lahens  & 
Co. ;  that  the  said  Louis  Emile  Lahens  was  the  only  one  of 
said  copartners  then  j-esiding  in  the  city  of  New  York,  or  in 
the  United  States;  that  the  said  Edward  Gaudard  has  since 
departed  this  life,  and  that  the  defendants  in  this  action  have 
survived  him. 

Second.  That  the  indorsements  of  the  name  of  J.  Lahens  & 
Co.  upon  the  said  promissory  notes  were  made  and  executed  in 
the  city  of  New  York  by  the  defendant,  Louis  Emile  Lahens, 
one  of  the  members  of  said  firm,  and  delivered  by  him  to  Alex- 
ander Cas^lli,  the  maker  of  the  said  notes,  in  said  city,  for  the 
accomodation  of  said  Alexander  Caselli,  and  that  no  considera- 
tion was  received  by  the  said  J.  Lahens  &  Co.  for  the  same. 

Third.  That  the  notes  so  indorsed  were  delivered  by  the  said 

Alexander  Caselli,  the  maker  thereof,  to  the  said  firm  of  W.  0. 

Pickersgill  &  Co.,  at  the  said  ci<^y  of  New  York. 
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Jiburih.  That  the  said  W.  C.  Pickersgill  &  Co.,  by  the  fact 
of  BHch  possession  and  deliyery  of  the  said  notes  to  them  by  the 
maker  thereof,  after  the  same  had  been  so  indorsed  wiik  the 
Bome  of  said  J.  Lahens  &  Co.,  had  notice  that  the  said  J. 
Lahens  &  Co.  had  reoeiyed  no  value  therefor,  and  that  the  said 
indorsements  vere  made  for  the  benefit  and  accommodation  of 
the  m$kejt  of  the  said  notes. 

Fifth.  That  the  plaintifts  had  failed  to  prove  the  joint  liabil* 
ity  of  the  defendants.  They  farther  reported  that,  npon  the 
said  fiicts  so  found,  as  a  conclusion  of  law,  the  plaintiffs,  hav- 
ing so  failed  to  prove  a  joint  liability  of  aH  the  defendants,  can- 
Bot  recover  in  thia  action  against  the  said  defendants,  or  against 
any  or  either  of  them. 

And  we  do  therefore  decide  and  determine  that  all  the  de- 
fimdants  are  entitled  to  judgment  against  the  plaintiffs,  and  for 
their  costs. 

The  judgment  entered  upon  the  report  of  the  referees  was 
affirmed  by  the  superior  court  at  general  term.  0  Bosw.  436. 
Plaintiffii  appealed. 

Jeremiah  Larocque,  for  plaintiffs,  appellants; — Cited  Code, 
§§  136,  subd.  3 ;  1C9 ;  274 ;  459,  subd.  2 ;  Brumskill  v.  James, 
11  JV.  Y.  (1  JT^rn.)  294;  Marquat  v.  Marquat,  12  Id.  (2  Kern.) 
336  ;  Pruyn  v.  Black,  21  Id.  30 ;  Mcintosh  v.  Ensign,  28  Id. 
169 ;  Claflin  v.  Butterfly,  6  Duer,  327 ;  McKenzie  v.  Parrell,  4 
Bosia.  192 ;  Marine  Bank  v.  Clements,  31  If,  Y.  44 ;  Qoodman  i 
V.  Simmons,  20  How.  U.  S.  343;  Boyd  v.  Gummings,  17  JV.  Y. 
101. 

Charles  &  Conor,  for  the  respondeats,  P.  F.  and  E.  K  Lahens, 
— as  to  the  merits ; — Cited  and  commented  on  Farmers'  Bank 
of  Kent  V.  Butchers'  &  Drovers'  Bank,  16  K  Y.  135 ;  New 
York  Fire  Ins.  Co.  v.  Bennett,  5  Conn.  680 ;  Bank  of  Boches« 
ter  V.  Bowen,  7  Wend.  159 ;  Foot  v.  Sabin,  19  Johns.  156 ;  Lav- 
erty  v.  Burr,  1  Wend.  529 ;  Boyd  v.  Plumb,  7  Id.  310 ;  Stall  v. 
Catskill  Bank,  18  Id.  478;  Bank  of  Vergennes  v.  Cameron,  7 
Barb.  143;  Bank  of  Genesee  v.  Patchin  Bank,  13  K  Y.  (3 
JTcr/i.)  316,  321;  S.  C.  19  Id.  314,  319;  Vallett  r.  Parker,  6 
Wend.  022.    As  to  the  discretionary  power  of  referees  in  tho 
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admission  of  eyidenoe ; — ^Adams  i;.  Bankart,  1  CrompL  M.dlL 
C81,  682 ;  Thomas  v.  PIeary,26  K  Y.  31 ;  Ford  v.  Niles,  1  HiU, 
300 ;  Leland  v.  Bennett^  5  Id.  288,  289 ;  Vallett  v.  Parker,  6 
WetUL  622 ;  Smith  v.  Paton,  31  JVl  F.  66 ;  Dayis  v.  McCready, 
17  Id.  235 ;  Mead  v.  Bunn,  32  Id.  279 ;  Woodruff  v.  McQiath, 
Id.  260 ;  Williams  v.  Hayes,  20  Id.  60 ;  Alexander  v.  Byron,  S 
t/oAiM.  319 ;  Middleton  v.  Bamed^  18  Law  J.  Reek.  N.8.^^i 
4  WOfby  £  H.  Exeh.  243 ;  £olie  v.  People,  9  Abi.  Pr.  IL  16. 

Couderi  BrMierSy  for  the  respondent,  Louis  E.  Lahena^-^ 
cited  Ackley  v.  Tarbox,  31  K  T.  565- 

J.  M.  PjLBKES,  J.  [After  stating  the  fisM^ts.] — ^The  questiont 
considered  and  decided  by  the  referees,  as  their  report  showi^ 
were :  firsts  whether  the  firm  of  J.  Lahens  &  Co.  were  liable 
upon  the  indorsements;  and  second,  whether,  if  it  was  not,  a 
separate  judgment  could  be  rendered  in  the  action  against  Louin 
Emile  Lahensi  who  made  the  indorsement. 

The  facts  found,  bearing  upon  the  first  question,  are  that  the 
firm  of  J.  Lahens  &  Co.  was  a  mercantile  firm;  that  Louis 
Emile  Lahens,  one  of  the  copartners,  made  the  indorsements  in 
the  name  of  the  firm,  for  the  accommodation  of  the  maker, 
without  consideration  to  the  firm ;  that  the  plaintiffs  received 
the  notes,  so  indorsed,  from  the  hands  of  the  maker,  and  that 
by  the  fact  of  their  so  receiving  them,  they  had  knowledge 
that  the  firm  of  J.  Lahens  &  Ca  had  received  no  value  therefor, 
and  that  the  indorsements  were  made  for  the  maker's  accom- 
modation. 

These  facts  undoubtedly  warrant  the  conclusion  of  law  that 
the  firm  was  not  liable  upon  the  indorsement 

The  principle  of  the  cases  is,  that  inasmuch  as  it  is  no  part  of 
the  business  of  a  mercantile  firm  to  make  or  indorse  notes,  as  a 
firm,  for  third  persons,  there  is  no  implied  authority  for  one 
member  to  indorse  or  affix  the  name  of  the  firm  to  negotiable 
paper,  in  which  the  partnership  has  no  interest,  for  such  pui^ 
pose,  and  that  the  holder  of  such  paper,  so  indorsed,  who  takes 
it  with  notice  that  the  indorsement  was  made  for  the  accommo- 
dation of  the  maker,  cannot  hold  the  firm  liable  upon  it  Stall 
9.  Catskill  Bank,  18  Wend.  466,  477,  478 ;  Bank  of  Bochester 
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r.  Bowen,  7  Id.  158 ;  Joyce  v.  Williams,  14  Id.  141 ;  Chuiseyoort 
^.  Williams,  Id.  133 ;  Austin  v.  Yandermark,  4  Hillf  259. 

The  finding  that  the  plaintiffs  had  notice  of  the  fact  that  the 
indorsements  were  mere  accommodation  indorsements,  it  is  in- 
sisted by  the  plaintiff's  counsel^  is  but  a  conclusion  of  law,  and 
Bot  a  finding  of  fiEict^  and  is,  therefore,  open  to  examination. 
Inasmuch  as  the  fact  of  notice  is  based  upon  the  facts  of  the 
possession  of  the  notes  by  the  maker,  and  his  deliyery  of  them, 
bearing  the  indorsement  of  J.  Lahens  &  Co.,  to  the  plaintiffs, 
thereby  using  them  for  his  own  benefit,  the  question  of  the  legal 
sufficiency  of  such  facts  to  constitute  notice  to  the  plainiifis  is 
undoubtedly  iuTolyed  in  the  finding.  Treating  it,  therefore,  as 
a  conclusion  of  law,  from  the  facts  distinctly  found  and  neces- 
sarily inferred,  I  think  the  referees  right  in  their  conclusions. 

It  was  said  by  the  chancellor,  in  Stall  v.  Catskill  Bank  (18 
Wend.  466,  478),  "  If  the  drawer  of  a  note  carries  it  to  a  bank 
to  get  it  discounted  on  his  own  account,  or  transfers  it  to  a 
tiiird  person,  with  the  name  of  a  firm  indorsed  thereon,  the 
transaction  on  its  face  shows  that  it  is  a  mere  accommodation 
indorsement,  or  the  note  would  not  be  in  the  hands  of  the 
drawer;  and  the  bank,  or  person  who  receives  it  from  the 
drawer,  being  thus  chargeable  with  notice  that  the  firm  are 
mere  sureties  of  the  drawer,  and  that  it  has  not  passed  through 
iheir  hands  in  the  ordinary  course  of  partnership  business,  the 
members  of  the  firm  who  have  been  made  sureties  without  their 
consent  are  not  liable  to  such  holder  of  the  note.'' 

This  statement  of  the  rule  is,  I  think,  substantially  CQrrect 
The  note  being  held  by  the  maker,  and  put  into  circulation  by 
him,  in  his  own  business,  and  for  his  own  advantage,  is  evidence 
to  the  party  taking  it  that  whatever  indorsements  may  be  upon 
it  were  made  for  the  maker's  benefit,  and  not  in  the  ordinary 
course  of  business ;  for,  in  the  ordinary  course  of  business,  it 
would  have  passed  from  the  maker  to  the  imyer  and  indorser. 
The  party  receiving  it,  therefore,  from  the  maker,  in  payment 
of  the  makei-'s  debts,  assumes  the  risk  of  being  able  to  show 
that  the  indorsement  was  in  the  usual  course  of  business,  and 
that  the  partners  all  consented  to  th^  act  of  the  one  who  made 
tiie  indorsement  As  between  the  firm  and  the  holder  of  the 
paper,  this  is  but  a  reasonable  rule.    The  partners  are  liable  to 
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a  boTia  fide  holder  wWwut  notice  in  such  case,  only  because  he 
has  the  right  to  presume  that  the  indorsement  was  made  in  the 
usual  course  of  the  partnership  business,  and,  therefore,  within 
the  scope  of  the  authority  of  the  indiyidual  member  of  the 
firm  who  made  it  But  when  the  circumstances  are  snob  as  to 
inform  the  holder  of  the  fact  that  the  indorsement  was  not  made 
in  the  course  of  the  partnership  business,  such  presumption  is 
excluded;  and  it  would  be  inequitable  as  well  as  illegal,  as 
between  the  firm  and  the  holder,  for  the  court  to  presume  the 
assent  of  the  firm  in  favor  of  the  holder  thus  notified*  Austin 
r.  Vandermark,  4  Hill,  259,  262 ;  Bank  of  Vergennes  v*  Cam- 
eron, 7  Barb.  143. 

The  finding  that  the  plaintiffs  had  notice  that  the  indorse- 
ments were  for  Gasseli's  accommodation,  being  warranted,  it 
follows  that  no  judgment  could  be  rendered  upon  them  against 
the  members  of  the  firm,  other  than  Louis  Emile  Lahens. 

The  next  question  is,  could  a  several  judgment  be  given 
against  Louis  Emile  Lahens  ? 

It  was  well  settled  at  common  law  that  in  an  action  against 
several  defendants,  on  an  alleged  joint  contract,  no  recovery 
Qould  be  had  against  any  of  them,  unless  a  joint  contract 
made  by  all  of  them  was  established  (Mitchell  v.  Ostrom,  2 
Hilly  520). 

The  Code  has  changed  this  rule  in  respect  to  actions  com- 
menced since  it  took  effect  Section  13G  of  the  Code  has  this 
provision  :  "  If  all  the  defendants  have  been  served,  judgment 
may  be  taken  against  any  or  either  of  them  severally,  when 
the  plaintiff  would  be  entitled  to  judgment  against  such  de- 
fendant or  defendants  if  the  action  had  been  against  them  or 
any  of  them  alone/'  Section  274  has  this :  "  Judgment  may 
be  given  for  or  against  one  or  more  of  several  plaintiffs,  and 
for  or  against  one  or  more  of  several  defendants.'* 

Section  8  restricts  the  application  of  that  portion  of  the  Code 
relating  to  civil  actions  to  such  us  are  commenced  after  July 
1, 1848,  except  where  otherwise  provided. 

By  enactments  in  1848  and  1849  certain  sections  of  the  Code 
were  applied  to  suits  commenced  before  it  took  effect,  but  sec-^ 
tiens  136  and  274  are  not  among  the  number  so  applied.  In 
1851  section  450  of  the  Code  was  amended  so  as  to  read  as 
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loUows:  ''The provisions  of  this  act  apply  to  ftUure  proceed- 
imga  in  actions  or  suits  heretofore  commenced  and  now  pcnd- 
ingy  as  fidlows:  1.  If  there  has  been  no  pleading  therein,  to 
the  pleadings  and  all  subsequent  proceedings ;  2.  When  there 
is  an  wtie  of  law  or  of  fadt  or  any  other  question  of  fact  to 
bo  tried,  to  the  trial  and  aU  subsequent  proceedings^* 

This  section  the  learned  court  below  held  did  not  extend  the 
provisions  of  sections  136  and  274  to  suits  pending  when  the 
Ck)de  went  into  operation.  I  confess  I  am  differently  impressed 
as  to  the  effect  of  that  section.  It  seems  to  me  that  it  is  within 
the  scope  and  intent  of  its  provisions  to  allow  judgment  to  be 
taken  against  any  or  either  of  the  defendants  severally,  when 
fixe  plaintiffs  would  be  entitled  to  judgment  against  such  de- 
Itndant  or  defendants^  if  the  action  had  been  against  them  or 
imy  of  them,  as  section  136  provides. 

The  proceeding  for  which  the  appellants  contended, — the 
entry  of  a  several  judgment  against  Louis  Emile  Lahens, — is 
a  proceeding  in  the  action  such  as  section  136  provides  for,  and 
H^  language  of  section  459  is  clearly  broad  enough  to  apply 
section  136  to  this  case.  Section  459,  in  effect,  says  that  the 
trial  and  all  subsequent,  proceedings,  in  actions  brought  before 
the  Code  took  eSfect»  in  which  an  issue  bad  been  joined  and  not 
tried,  are  to  be  conducted  in  all  respects  as  though  the  actions 
had  been  brought  after  the  Code  took  effect 

Upon  the  trial  of  the  case  at  bar  came  up  the  question,  what 
was  to  be  the  course  of  proceedings  ?  But  one  of  the  defend- 
ants being  shown  to  be  liable  upon  the  indorsements,  and  two 
of  the  defendants  not  liable,  under  the  Code,  confessedly  the 
thing  to  be  done  upon  the  trial,  in  such  case,  is  to  dismiss  the 
complaint  as  to  the  two,  and  to  render  judgment  against  the 
one.  Any  other  course  in  respect  to  the  present  case  is  a  failure 
to  apply  the  provision  of  the  Code  to  the  proceedings  in  the 
oase,  as  section  459  requires.* 

The  injustice  of  an  enactment  which,  in  effect,  deprives  a 
defendant  of  a  perfect  defense  to  the  action,  and  changes  his 
light  to  recover  costs  into  an  obligation  to  pay  them,  is  urged, 

showing  that  the  legislature  could  not  have  intended  to  ap- 


•  See  MdnUwh  «.  Ensign,  38  N.  7. 169. 
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ply  the  new  rule  in  question  to  pre-existing  suits.  The  defense 
insisted  upon  is  a  mere  technical  one,  not  founded  on  the 
merits,  and  the  advantage  which  the  defendant  had  under  the 
old  rule,  a  mere  adyentitious  one  dependent  upon  a  then  exist- 
ing rule  of  practice  or  proceeding, — a  mere  formal  proceed* 
ing, — ^a  made  of  arriving  at  a  result, — the  judgment  to  which 
the  plaintiffs  have  shown  themselves  entitled, — such  advantages 
are  not  usually  deemed  entitled  to  protection,  upon  a  legislative 
change  of  modes  of  proceedurc. 

Thus,  prior  to  the  Code,  a  variance  upon  the  trial  between 
the  allegation  in  a  pleading  and  the  proof  might  be  &tal  to  the 
plaintiffs'  case,  which,  under  section  169  of  the  Code,  would  be 
disregarded.  If  the  plaintiff  in  an  action  commenced  prior  to 
the  Code,  had  made  an  actual  averment  in  his  declaration,  that 
gave  the  defendant  an  advantage  which  would  have  operated  as 
a  defense,  and  entitled  him  to  costs ;  and  yet  the  legislature,  by 
the  act  of  April  11, 1849,  ch.  438,  expressly  apply  section  169 
of  the  Code  to  actions  pending  when  the  Code  took  effect ;  By 
which  section,  such  inaccuracy,  which,  as  it  stood,  effectually 
shielded  the  defendant  from  a  recovery  against  him,  might  be 
deemed  immaterial  and  wholly  disregarded,. 

Again,  in  an  action  before  the  Code,  a  party  defendant  could 
not  be  required  to  give  evidence  in  favor  of  his  adversary,  and 
so  stood  secure  against  a  judgment  when  he  and  the  plaintiff 
were  the  only  depositaries  of  the  tsLcts  on  which  the  cause  of 
action  depended.  This  was  a  technical  advantage  of  which  the 
legislature  did  not  hesitate  to  deprive  him  by  the  same  act  of 
1849,  when  it  provided  that  section  390  of  the  Code,  which 
allows  a  party  to  an  action  to  be  examined  as  a  witness  at  the 
instance  of  the  adverse  party,  should  apply  to  the  pre-existing 
suits. 

It  is  difficult  to  see  any  more  injustice  done  the  defendant  in 
the  application  of  section  130  to  pre-existing  suits,  than  in  the 
application  to  them  of  sections  169  and  309,  and  various  other 
sections  especially  applied  by  the  act  of  1849,  having  a  similar 
effect 

The  advantages  held  by  parties  in  those  suits,  depending  not 
upon  rights,  but  upon  remedies,  the  legislature  seems  not  to 
have  been  careful  to  protect,  but,  on  the  contrary,  quite  ready 
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to  disregard,  in  proTiding  for  uniformity  of  proceedings  in  suits, 
the  question  whether  they  were  commenced  before  or  after  the 
Code.  So  that  it  would  not  be  safe,  I  think,  to  infer  that  there 
could  have  been  no  intent  through  section  459  to  apply  sec- 
tion 136  to  pre-existing  suits. 

The  exception  to  the  exclusion  of  the  defendants'  articles  of 
copartnership  cannot  be  sustained.  It  cannot  be  pretended 
that,  under  the  rules  governing  trials  at  law,  the  plaintiffs  were, 
after  having  closed  their  case,  entitled  to  open  it  and  introduce 
evidence,  not  rebutting,  but  competent  and  proper  in  the  first 
instance  to  make  out  their  case.  The  referees  had  the  right, 
in  their  discretion,  to  admit  or  exclude  this  evidence,  and  their 
decision  is  not  subject  to  review  upon  appeaL 

The  referees  decided  correctly  in  admitting  the  deposition  of 
Caselli.  It  was  taken  upon  a  commission  in  1845,  upon  an  ex- 
amination in  which  the  parties  joined.  So  far  as  appears,  the 
commission  and  return  were  regular,  and  there  was  no  objec- 
tion to  the  examination  when  taken.  If  the  witness  was  then 
incompetent  on  the  ground  of  interest,  that  might  have  been 
good  cause  of  objection  to  the  commission.  No  objection, 
however,  so  far  as  appears,  was  then  made.  But  that  he  was 
interested  was  no  ground  of  exclusion  when  the  testimony  was 
offered  on  the  trial.  He  was  then  a  competent  witness,  and 
his  evidence  was  properly  received. 

Th3  judgment  of  the  court  below  is  right  as  to  the  defend- 
ants Pierre  Frangois  Lahens  and  Edward  Ernest  Lahens,  and 
to  that  extent  should  be  affirmed,  with  costs. 

But  as  to  Louis  Emile  Lahens,  inasmuch  as  it  appears  that 
the  plaintiffs  were  nonsuited  as  to  him,  not  because  they  fidlcd 
to  show  him  liable,  but  because  the  other  defendants  were  not 
jointly  liable  with  him,  the  judgment  is  erroneous,  and  should 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event 

A  majority  of  the  judges  concurred. 

Judgment  affirmed,  with  costs,  as  to  P.  F.  Lahens  and  R  E. 
Lahens,  and  reversed  as  to  L.  E.  Lahens;  and  new  trial 
ordered,  costs  to  abide  event. 
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FILLO  V.  JONES. 

December,  1868. 

It  seems,  that  the  mere  fact  that  the  keeping,  by  defendant,  of  exploeire 
substances  within  the  city  limits,  in  violation  of  a  municipal  ordinance, 
is  not  such  a  wrongful  act  as  to  render  defendant  liable,  in  damages, 
under  the  statute,  for  a  death  caused  by  the  explosion  of  such  sub- 
stances, but  that  negligence  or  a  common  law  nuisance  must  be 
shown.* 

In  an  action  for  damages  caused  by  the  explosion  of  fireworks  alleged  to 
have  been  wrongfully  kept  by  defendant  within  the  city  limits,  evL 
dence  that  other  fires  had  occurred  from  fireworks,  at  other  times,  and 
on  the  premises  of  other  persons,  in  no  way  connected  with  the  issue, 
is  inadmissible,  at  least  without  proof  that  the  fireworks  and  the  condi- 
tions of  ignition  were  similar. 

The  particular  character  of  the  fireworks  on  defendant's  premises  not 
having  been  proved  except  that  they  were  colored  signal  lights, 
bought  of  the  maker  at  a  specified  time,  evidence  that  red  and  green 
signal  lights  bought  of  the  same  maker  two  years  afterward,  were 
liable  to  spontaneous  combustion,  is  inadmissible,  in  the  absence  of 
any  other  proof  of  similarity. 

In  such  an  action,  proof  that  the  fire  marshal  of  the  city  had  received  an 
anouymous  warning  of  the  dangerous  nature  of  defendant's  establish* 
ment,  is  inadmissible.f 

The  rule  that  an  exception  to  the  admission  of  evidence  cannot  be  sus- 
tained, unless  the  objection  stated  the  ground  thereof,  does  not  apply 
where  the  evidence  was  improper,  for  obvious  reasons  which  could  not 
by  any  means  have  been  removed. 

Christina,  executrix  of  John  Fillo,  deceased,  sued  Thomas 
J.  Jones,  in  the  supreme  court,  under  the  statute,  for  damages 
caused  by  the  death  of  the  deceased,  which  resulted  from  an 
explosion  of  fireworks  on  defendant's  premises.  Defendant,  a 
dealei  in  gunpowder  and  fireworks,  had  a  quantity  of  fireworks, 

*  The  case  of  Brown  v.  Buffalo,  &c.  R.  R.  Co.,  22  N.  F.  191,  cited  by 
the  court  on  this  point,  has  been  recognized  in  Reinhard  v.  Mayor,  &c.  of 
N.  Y.,  2  Daiy,  243  ;  and  in  Williams  v.  O'Eeefe,  9  Bosw.  536  ;  but  in  so 
far  as  it  holds  that  the  penalty  is  the  only  result  of  the  violation,  it  is 
much  shaken,  if  not  overruled,  by  Jetter  v.  N.  Y.  &  Harlem  R.  R.  Co.,  re- 
ported in  this  volume. 

f  Compare  Hadencamp  v.  Second  Ave.  R.  R.  Co.,  1  Sweeny,  490. 

As  to  liability  for  explosions,  see  Furth  t,  Foster.  7  Robt.  484 ;  Spel* 
man  v,  Fisher  Iron  Co.  56  Barb,  151. 
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&c.,  in  his  store,  at  16  John-street,  in  the  city  of  New  York. 
Among  them  were  some  which  were  described  in  the  testimony 
on  the  trial  as  '^  colored  signal  lights."  On  August  25, 18G5, 
his  store  took  fire,  by  reason,  as  plaintiff  alleged,  of  the  spon- 
taneona  combostion  of  these  signal  lights,  and  John  Fillo,  a 
farrier,  who  occnpied  the  npper  part  of  the  building,  was 
burned  so  severely  that  he  died  in  a  few  days.  The  plaintiff,  to 
sustain  her  action,  relied  on  testimony  that  fireworks,  and  par- 
ticularly colored  fires,  were  very  liable  to  spontaneous  combus- 
tion, and  that  keeping  them  in  quantities  in  an  inhabited  place 
was  dangerous ;  and  that  in  this  case  the  fire  originated  where 
the  colored  lights  were  kept  and  that  defendant  stated  to  his 
insurers,  that  the  fire  was  caused  by  their  spontaneous  combus- 
tion. She  was  also  allowed  to  prove  other  cases  of  fires  which 
had  occurred  in  the  city  within  a  faw  years  from  the  same 
cause.  The  ordinance  of  the  corporation  of  the  city  prohibited 
the  keeping  of  colored  signal  lights,  on  account  of  danger  to 
life  and  property.  The  details  of  the  evidence  material  to  this 
appeal  appear  fully  in  the  opinion. 

Plaintiff  recovered  a  verdict  for  five  thousand  dollars,  which 
the  supreme  court  set  aside,  and  ordered  a  new  trial,  without 
however,  assigning  their  reasons  therefor. 

Plaintiff  appealed  to  this  court 

Henry  E.  Davies  and  Oeorge  W.  ffozie,  for  appellants ; — 
That  on  the  facts  found  by  the  jury,  plaintiff  was  entitled  to 
recover;  cited,  Thomas  v.  Winchester,  6  Ji.  Y.  (2  Sdd.)  397, 
and  cases  there  cited ;  Haley  v.  Earlc,  30  N.  Y.  208 ;  Driscoll 
tf.  Newark  Cement  Co.,  37  N.  JT.  637.  That,  the  exceptions 
were  not  specific,  and  therefore  not  available.  Shaw  i;.  Smith,  1 
TranB.  App.  238.  That  evidence  of  previous  fires  wa3  admissi- 
ble to  show  that  colored  lights  were  subject  to  qpontaneous 
combustion.  Sheldon  v.  Hudson  Biver  &  R  Co.,  14  N.  Y.  (4 
Kern.)  218 ;  Hinds  v.  Barton,  25  N.  Y.  544.  That  the  anony- 
mous letter  could  not  prejudice  defendant,  and  therefore  its 
admission  was  not  ground  for  a  new  trial  Hyda  r.  Lathrop,  3 
Trane.  App.  320. 

W.  F.  Allen,  for  defendant,  respondent ; — That  the  violation 
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of  the  ordinance  was  solely  a  ground  for  a  penalty.  Williamg 
t^.  O'Keefe,  9  Bosw.  536 ;  Brown  v.  Bofblo,  &&  B.  R  Co.,  22 
H.  Y.  191,199.  That  defendant  was  not  liable.  Stuart  t^. 
Hawley,  22  Barb.  619;  Bockwood  v.  Wilson,  11  Gwk.  221,  226. 

DwiGHT,  J. — ^It  is  not  claimed  on  the  part  of  the  plaintiff, 
that  the  keeping  and  storing  of  the  fireworks  in  oontrayention 
of  the  ciiy  ordinance,  was,  for  that  reason  alone,  such  an  nn- 
lawful  act  as  to  bring  the  case  within  the  statute  authorizing  a 
leoorery;  and  upon  the  authority  of  Brown  v.  Buffalo  &  State 
line  R.  B.  Co.,  22  N.  Y.  191,  it  seems  that  position  would 
have  been  untenable.  It  became  necessary,  therefore,  for  the 
plaintiff  to  show,  either  that  the  defendant  was  guilty  of  negli- 
gence in  the  mode  of  keeping  and  storing,  or  handling  those 
articles,  or  that  such  keeping  and  storing  was  of  itself  an  un- 
lawful act,  at  common  law,  because  a  common  nuisance,  dan- 
gerous to  human  lifle. 

There  was  no  eyidence  tending  to  show  the  former  state  of 
facts.  So  fSEir  as  appears,  these  fireworks  were  put  up,  kept 
and  handled  by  the  defendant,  in  the  ordinary  manner,  and 
with  proper  care  and  precaution  against  accidents.  The  theory 
of  the  plaintifTs  case  is,  that  the  defendant  was  guilty  of  a 
wrongful  and  unlawful  act,  or  of  default,  in  keeping  them  at  all 
at  the  place  where  they  were  kept,  because  they  were,  in  them- 
selres,  liable  to  spontaneous  combustion  and  explosion,  and 
thus  endangered  the  lives  of  persons  in  their  vicinity ;  and  that 
the  injury  here  complained  of  was  occasioned  by  such  sponta- 
neoits  combustion  or  explosion  of  a  portion  of  their  fireworks. 

I  have  no  doubt  that  a  cause  of  action  might  have  been  made 
out  upon  this  theory,  and  that»  upon  the  eridence  admitted,  it 
was  partly  a  question  for  the  jury  whether  it  was  not  made  out 

The  motion  for  a  new  trial  was  therefore  properly  denied. 

The  question  remaining  is,  whether  there  was  error  in  the 
admission  of  evidence  tending  to  establish  this  cause  of  action, 
by  reason  of  which  the  defendant  was  entitled  to  the  judgment 
of  reversal  pronounced  at  the  general  term. 

The  dangerous  character  above  described  was  especially  at- 
tributed to  a  particular  kind  of  fire-works,  known  as  ^  colored 
signal  lights,''  of  which  there  was  evidence  tending  to  show  that 
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the  defendant  bad  a  small  quantity  in  his  store  at  the  time  of 
the  fire.  The  evidence  on  the  part  of  the  plaintiff  was,  there- 
fore,  largely  directed  to  demonstrate  the  components  and  char- 
acter of  this  particular  kind  of  fireworks,  and  to  prove  that  the 
fire  in  question  originated  in  a  spontaneous  combustion  of  those 
in  the  defendant's  store.  With  this  view,  probably,  John  A. 
Parker,  Jr.,  a  witness  for  the  plaintiff,  was  permitted,  under  the 
defendant's  objection,  to  testify  to  the  circumstances  of  two 
fires  which  took  place  in  the  store  of  one  J.  B.  Purdy,  a  dealer 
in  fireworks,  at  No.  34  Maiden  Lane,  New  York,  in  the  year 
1853,  the  first  of  which  was  put  out  without  di£Sculty,  and  the 
second  of  which  resulted  in  the  destruction  of  the  store  and  a 
loss  of  life.  This  witness  was  also  permitted,  under  like  ob- 
jection, to  testify  that,  in  his  opinion,  those  fires  were  both 
caused  by  spontaneous  combustion  of  fireworks. 

The  objections  to  this  testimony  were  general,  not  specifying 
particular  grounds ;  but,  in  my  opinion,  they  were  sufficient, 
and  were  improperly  overruled.  The  evidence  was  clearly  in- 
admissible,—  not  because  the  witness  was  not  shown  to  be 
qualified  to  give  an  opinion  as  to  the  cause  of  those  fires,  but 
because  the  whole  matter  of  the  cause,  the  occurrence  and  the 
effect  of  those  fires,  was  wholly  foreign  to  the  issues  in  this  ac* 
tion.  The  defendant  was  not  called  upon  to  try  the  question, 
what  caused  a  fire  in  Maiden  Lane  twelve  years  before.  It  can- 
not be  claimed  that  this  evidence  was  admissible  to  show  the 
character  of  the  defendant's  fireworks;  there  was  no  attempt 
to  show  that  the  fireworks  in  Purdy's  store  were  similar  to 
those  of  the  defendant,  or  that  the  conditions  under  which 
they  were  ignited  were  the  same  as  those  which  attended  the 
keeping  of  the  defendant's  goods  at  the  time  of  the  fire  in  ques- 
tion. The  only  kinds  of  evidence  competent  upon  the  ques- 
tion now  under  consideration,  were,  first,  evidence  of  the  com- 
position and  character  of  the  particular  article  alleged  to  have 
Ignited  spontaneously  in  the  store  of  the  defendant,  and  second, 
evidence  of  experts  competent  to  speak  generally  of  the  compo- 
sition and  character  of  similar  articles. 

The  objection  to  this  evidence  of  the  witness  Parker,  was 
therefore  radical,  and  such  as  could  not  have  been  obviated  had 
it  been  stated  with  ever  so  much  particfularity.    Such  being 
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the  case,  I  regard  the  objection  as  sufficient,  and  the  ruling 
upon  it  as  erroneous. 

The  same  remarks  apply  to  the  ruling  upon  the  defendant's 
objection  to  the  eyidence  of  the  witness  Patrick  HoUoway. 
That  witness  was  allowed  to  testify  to  the  occurrence  and  cause 
of  a  fire  in  the  store  of  Duncan  &  Bobbins,  where  he  was  em- 
ployed as  a  porter,  in  1855.  In  that  case  the  defendants 
objection  was  more  specific.  He  objected  "  to  all  testimony  as 
to  other  fires.''  The  objection  was  overruled,  and  the  defend- 
ant excepted.  The  witness  then  went  on  to  state  the  circum- 
stances of  this  fire,  to  giye  his  opinion  that  it  was  occasioned 
by  spontaneous  combustion,  and  to  testify  that  it  was  also 
accompanied  by  loss  of  life.  The  effect  of  the  eyidence  of  both 
of  these  witnesses  upon  the  jury,  cannot  be  doubted.  Aside 
ttom  its  bearings  upon  the  question  at  issue,  as  to  which  it  was 
incompetent,  it  was  calculated  to  create  a  feeling  of  hostility  to 
the  business  in  which  the  defendant  was  engaged,  and  thus  to 
work  to  his  prejudice. 

A  witness,  Henry  Whitaker,  Jr.,  testified  that,  in  May,  18G7, 
he  purchased  of  Mr.  Edge,  pyrotechnist,  of  Jersey  City,  four 
colored  signal  lights,  two  red  and  two  green,  and  the  next  day 
deliyered  them  to  Professor  Doremus,  a  chemist  of  New  York 
city.  Thereupon  Professor  Doremus  was  called,  and  was  per- 
mitted, under  defendant's  objection,  to  testify  that  he  had 
analyzed  the  signal  lights  delivered  to  him  by  Mr.  Whitaker,  to 
state  of  what  they  were  composed,  and  to  testify  and  demon- 
strate by  experiment,  before  the  jury,  that  these  compounds 
were  liable,  under  certain  circumstances,  to  spontaneous  com- 
bustion. The  defendant  objected  to  this  testimony,  unless  it 
was  shown  that  the  signal  lights  analyzed  were  composed  of  the 
same  materials  as  those  alleged  to  have  been  in  the  store  of  the 
defendant,  the  only  proof  on  that  subject,  then,  being  that  the 
latter  were  made  by  the  same  manufacturer,  two  years  before. 
The  objection  was  overruled,  and  the  defendant  excepted. 

This  objection  seems  to  me  fatal  to  the  trial.  There  was  no 
proof  that  any  of  the  signal  lights  purchased  by  the  defendant 
from  Mr.  Edge  were. either  red  or  green,  and  the  case  fails  en- 
tirely to  show  that  thev  w<*ro  in  any  respect  simila[r,'except  in 
name,  to  those-  analyzed  and  experimented  upon  by  Professor 
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Doremos.  lu  the  absence  of  such  proof,  the  evidence  of  such 
analysis  and  experiments  was  wholly  irreleyant  to  the  issue  in 
this  case.  In  this  instance  the  objection  was  snflSciently  ex- 
plicit, and  fully  raised  the  question  of  the  releyoncy  of  ,the 
eyidence.    It  should  have  been  sustained. 

There  was  another  ruling  upon  an  objection  to  evidence, 
which  it  seems  to  me  impossible  to  sustain.  Alfred  R  Baker, 
fire  marshal  of  the  city  of  New  York,  was  called  as  a  witness 
for  the  plaintiff  and  testified  that  two  or  three  months  previous 
to  the  fire,  he  received  an  anonymous  letter  from  some  i)er9on 
unknown,  relating  to  the  defendant's  business,  and  having 
sworn  to  the  loss  of  the  document,  he  was  asked  to  state  its 
contents.  The  defendant's  objection  to  such  evidence  was 
overruled,  and  the  witness  stated,  in  substance,  the  contents  of 
the  letter,  viz :  that  it  directed  the  attention  of  the  fire  marshal 
to  the  establishment  of  the  defendant,  as  containing  a  large 
quantity  of  dangerous  fireworks,  subjecting  the  neighborhood 
to  great  peril  in  case  of  an  explosion.  The  defendant's  objeo- 
tion  to  this  evidence,  as  in  one  or  two  former  instances,  was 
general  But  I  am  of  opinion  that  it  was  sufScient  The 
reason  of  the  rule  requiring  the  grounds  of  an  objection  to  be 
particularly  stated,  is  that  the  party  offering  the  evidence  may 
be  distinctly  informed  of  the  grounds  in  order  that  he  may  re- 
move or  obviate  them.  But  in  this  instance,  as  in  one  formerly 
considered,  the  grounds  of  objection  were  so  apparent,  and  it 
is  so  manifest  that  they  could  not  have  been  removed  or  obvi- 
ated, that  I  do  not  think  that  rule  applies.  This  evidence 
could  not  have  been  made  admissible  by  any  means.  It  was 
hearsay ;  it  related  to  a  time  prior  to  the  occurrence  of  the 
fire ;  it  only  proved  that,  in  the  opinion  of  some  unknown  and 
nameless  person,  the  business  of  the  defendant  was  dangerous 
to  the  public.  In  effect  it  was  calculated  to  prejudice  the  de- 
fendant without  adding  anything  to  the  &ct  bearing  upon  the 
issues  in  the  case.  The  objection  to  it  should  have  been 
sustained. 

For  these  errors  in  the  ruling  of  the  court,  upon  objection 
to  evidence,  I  am  clearly  of  opinion  that  the  judgment  at  the 
circuit  was  erroneous,  and  that  the  defendant  was  entitled  to 
a  new  trial    The  judgment  of  the  general  term  must  there* 
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fore  be  affirmed,  and,  nuder  the  plaintiff's  stipolatioiiy  jadgment 
abflolate  most  be  awarded  to  the  defendant 

Order  granting  new  trial  affirmed,  and  judgment  absolute 
for  defendant  with  costs. 


FIBE  DBPAETMENT  OP  THE  CITY  OP  TEOY  9. 

BACON. 

Jane,  1867. 

Under  Uie  ad  of  1840  (L.  1840,  p.  S89,  e.  178),  as  amended  hj  the  act  of 
1857  (2  L.  1857,  p.  171,  e.  548),  one  who  acta  aa  agent  of  a  foreign  fire 
inaanuiee  amoeiation,  in  anj  eitjr  or  incorporated  Tillage  of  the  State, 
except  the  eitjr  of  New  York,  moat  give  bond  for  an  annual  account- 
ing to  the  fire  department,  and  pajment  of  two  per  cent,  of  pre- 
inittmByAe.  ' 

In  a  atatate  repealing  a  general  law  eo  far  aa  it  applied  to  a  particular 
locaUtjr,— JEIeftf,  that  a  proriao  was  locaL 

Plaintiflii  saed  Jarbd  O.  Bacon  and  Joseph  Manlin  in  the  su- 
preme court  on  a  bond.  The  defendant  Bacon  was  an  insur- 
ance agent,  doing  business  at  the  city  of  Troy.  The  plaintiff 
was  an  incorporation  of  the  firemen  of  that  city.  On  January 
d,  1855,  Bacon,  pursuant  to  the  requirement  of  the  act  of 
March  30, 1849  {L.  1849,  c  178),  executed  a  bond,  with  the 
defendant  Manlin  as  surety,  conditioned  to  render  annually  to 
the  treasurer  of  said  fire  department  an  account  of  all  premiums 
for  insurances  effected  by  him  in  behalf  of  foreign  associations, 
and  to  pay  such  treasurer  ttoo  per  cent,  upon  all  such  premiums. 
At  the  date  of  the  bond,  and  ever  since.  Bacon  was  agent  for 
the  Liverpool  and  London  Fire  and  Life  Insurance  Company, 
organized  abroad  and  haying  its  American  agency  in  the  city 
of  New  York. 

The  complaint  alleged  for  a  breach  of  the  bond,  the  neglect 
to  furnish  the  account  and  to  pay  the  two  per  ceiii.  for  the  year 
ending  February  6, 1800. 

It  appeared  that  the  Liverpool  and  London  Fire  and  Life 
Insurance  Company,  dnring  three  years  preceding  the  trial,  and 
including  the  year  ending  at  the  last  mentioned  date,  had  up- 
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wards  of  three  hundred  thousand  dollars  invested  upon  bonds 
and  mortgages  within  the  State  (of  which  one  hundred  thou- 
sand dollars  was  deposited  with  the  comptroller)^  all  of  which, 
except  about  sixty  thousand  dollars,  was  upon  property  in  the 
city  of  New  York,  and  that  the  company  paid  annually,  in  the 
city  of  New  York,  taxes  to  the  amount  of  from  five  thousand 
dollars  to  six  thousand  dollars. 

The  defense  was,  that  by  the  act  of  April  30,  1857  (L.  1857, 
ch.  548),  the  mode  of  taxing  foreign  associations  doing  busi- 
ness in  this  State,  was  so  changed  as  to  exonerate  the  defendant 
from  performing  the  condition  of  the  bond,  and  the  only  ques- 
tion in  the  case  arose  upon  the  construction  of  the  two  acts 
above  referred  to.    They  are  recited  in  the  opinion. 

Tlie  supreme  courty  in  an  opinion  by  Peckham,  J.,  delivered 
at  circuit,  and  affirmed  by  the  court  at  general  term  held  that 
the  act  of  1849,  requiring  the  bond,  was  not  affected  by  the 
act  of  1857,  except  as  to  the  city  of  New  York  alone,  and  there- 
fore the  act  of  1849  embraced  the  case,  and  made  defendants 
liable.  Hence  that  if  defendants'  corporation  did  business  out 
of  the  city  of  New  York  in  any  incorporated  city  or  village,  it 
must  fulfill  the  obligations  of  the  act  of  1849.  Defendants 
appealed. 

W.  A.  Beachy  for  defendants,  appellants ; — Cited,  L.  1814,  c. 
49 ;  L.  1837,  c.  30;  L.  1849,  c.  178;  L.  1853,  p.  915,  §  23;  1 
R.  S.  p.  714,  §  1 ;  i.  1858,  p.  405 ;  People  ex  rel.  Parker  Mills 
V.  Com.  of  Taxes  of  N.  Y,  23  N.  Y.  242 ;  Smith  Com.  §§  636, 
496 ;  Act  of  1857,  §  1. 

Oliver  P.  Buel,  for  plaintiflF,  respondent ; — Cited,  L.  1857,  c. 
548,  p.  171  (4.  Edm.  Stat.  at.  L.  248) ;  Matter  of  Webb,  24  How. 
Pr.  247,  249;  L.  1849,  c  178,  p.  239  (4  Edm.  Stat,  at  L.  200) ; 
L.  1858,  c.  255,  p.  405 ;  i.  1814,  p.  52  ;  L.  1824,  p.  340  ;  6  Bac. 
Air.  380,  391,  10 ;  Smith  Com.  §§  478,  466,  636 ;  Waller  v. 
Harris,  20  Wend.  555,  561;  Jones  v.  Harrison,  6  Exch.  333; 
McCluskey  v.  Cromwell,  11  N.  Y.  (1  Kern.)  593,  602;  1  Stat, 
at  L.  663 ;  L.  1829,  c.  336 ;  L.  1837,  c  30 ;  L.  1862,  c.  502, 
300;  i.l853,  p.  893 ;  L.  1862,  p.  507,  618 ;  L.  1866,  p.  1848 ; 
Ins.  Cos.  V.  Com.  of  Taxes,  17  Now.  Pr.  206,  210;  \  R.  S.  389, 
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§  5  (1  Stai.  aiL.  362),  414,  §  2;  2  Stat,  at  L.  355;  4  Stat,  at 
Z.  222,  §  15 ;  §  251,  2 ;  Parker  Mills  v.  Com.  of  Taxes,  23  ^V.  Y. 
242 ;  People  i;.  N.  E.  Ins.  Co,  26  Id.  303 ;  Gen.  Fire  Ins.  Co. 
Act,  L.  1853,  c.  466,  §  23,  p.  915 ;  Western  Transp.  Co.  v. 
Scheu,  19  JV.  r.  408 ;  Oswego  Starch  Factory  v.  Dolloway,  21 
Id.  449,  452 ;  3  B.D.  SmUh,  440  and  note,  453,  456;  People  v. 
Mayor  of  Brooklyn,  4  Comst.  420,  427. 

By  thb  Coubt.— J.  M.  Pabkeb,  J. — [After  stating  facts.] 
The  law  of  1849  [Act  of  Mar.  30,  Laws  of  1849,  p.  239,  c  178],  by 
lection  1,  reqaires  eyery  person  who  shall  act  as  agent  on  be- 
half of  any  association  not  Incorporated  by  the  laws  of  this 
State,  to  effect  insurances  against  losses  by  fire  in  the  city  and 
county  of  New  York,  to  pay  to  the  treasurer  of  the  fire  depart- 
ment of  that  city,  for  the  use  and  benefit  thereof,  annually  two 
per  cen!;.  upon  the  amount  of  all  premiums  received  by  such 
person  daring  the  year.  Section  2  requires  every  such  agent, 
before  effecting  any  such  insurances,  to  give  to  the  fire  depart- 
ment of  the  city,  a  bond  conditioned  to  render  an  annual  ac- 
count to  sich  treasurer  of  all  premiums  received  by  him  for 
such  insurances  effected  by  him  in  said  city,  and  for  the  pay- 
ment of  the  two  per  cent  thereon.  Section  3  imposes  a  penalty 
upon  every  person  who  shall  effect  such  insurances  without 
having  executed  such  bond.  Section  4  requires  every  such 
agent  to  report  to  the  comptroller  of  the  State  and  to  the  said 
treasurer,  the  street  and  number  in  said  city  of  his  place  of  busi- 
ness as  such  agent ;  and  section  5  provides  that  section  1, 2  and 
3  shall  apply  to  every  city  and  incorporated  village  in  this  State. 

No  question  is  made  but  that,  by  this  act,  the  bond  of  the 
defendant  Bacon  was  required  to  be  made  to  the  plaintiff,  and 
the  payment  of  the  two  per  cent,  therein  speciGed,  incumbent 
upon  the  defendant. 

The  act  of  1857,  so  far  as  it  affect  the  question  at  issue,  is  as 

follows : 

"  Section  1.  Sections  one,  two  tbree  and  four,  of  an  act  en- 
titled *  An  act  further  to  amend  the  acts  in  relation  to  insur- 
anceson  property  in  this  State,  made  by  individuals  and  as-*' 
sociations  unauthorized  by  law,'  passed  March  thirty,  eighteen 

hundred  and  forty-nine,  so  far  as  the  said  sections  are  applica- 
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ble  to  the  city  and  county  of  New  York,  but  no  further,  are 
hereby  repealed,  and  the  following  ten  sections  are  substituted 
therefor:  Proru/^,  howeyer,  that  any  corporation  or  asaocia- 
tion  created  by,  or  organized  under  the  laws  of  any  goTemment 
other  than  the  States  of  this  Union,  and  haying  assets,  funds 
or  capital,  not  less  in  amount  than  thi*ee  hundred  thousand* 
dollars,  inyested  in  this  State,  shall  be  liable  to  taxation  upon 
each  assets,  funds  or  inyested  capital,  as  the  same  is  leyied  or 
assessed  yearly  by  law,  which  tax  shall  be  paid  as  follows : 
Such  an  amount  thereof  as  would  be  equal  to  two  per  cent,  up- 
on its  gross  premiums  receiyed  for  insurances  upon  property  in 
the  city  of  New  York,  shall  be  paid  annually,  as  hereinbefore 
provided,  to  the  treasurer  of  the  fire  department  of  tlie  city  of 
New  Yorkf  and  the  residue  of  said  tax  requisite  to  make  ap 
the  full  amount  of  taxation  upon  its  capital,  as  hereinbefore 
proyided,  shall  be  paid  to  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  as  in  the  case  of  ordinary  taxation ; 
and  the  payments  so  made  as  aforesaid,  shall  exempt  such  corpo- 
ration or  association  making  the  same,  from  any  and  all  further 
taxation  upon  its  premiums,  capital  or  assets ;  and  wheneyer 
such  capital  shall  be  reduced  below  said  sum  of  three  hundred 
thousand*  dollars,  or  withdrawn  entirely,  then,  and  in  either 
eyent,  such  corporation  or  association  shall  be  liable  to  pay  the 
tax  upon  its  premiums,  as  heretofore  proyided  in  this  act" 
Then  follow  the  ten  substituted  sections  aboye  referred  to, 
which,  with  some  modifications  and  additions,  re-enact  thepro- 
yisions  of  the  repealed  sections,  so  as  to  giye  them  greater  ef- 
ficiency in  the  city  of  New  York. 

The  act  of  1849,  so  far  as  it  is  applicable  to  the  cities  and 
yillagcs  of  the  State,  other  than  the  city  of  New  York,  stands 
unrepealed,  an  existing,  operatiye  statute.  Does  the  ptwiso 
come  in  as  against  it,  and  relieye  the  foreign  associations  hay- 
ing the  inyestmeut  of  three  hundred  thousand  dollars,  from  the 
taxation  proyided  for  by  it,  or  only  relieye  them  from  the  tax 
proyided  for  by  the  substituted  sections  applicable  exclusiyely 
to  the  city  of  New  York  ? 

It  is  manifest,  I  think,  that  the  entire  act  of  1857,  includ'mg 
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ikeprovisOy  was  inteDded  to  apply  exclusiyely  to  the  city  of 
New  York.  The  ten  substituted  sections  confessedly  were,  and 
his^nally  clear  that  the  last  and  only  remaining  section. is 
only  so  ai^licable.  I  am  satisfied  that  the  ^oviso  also  was  so 
intended,  and  that  it  is  simply  a  limitation  of  section  1  (inclad* 
ing  the  ten  subsections),  providing  that- the  provisions  therein 
ccmtained,  as  to  taxation  on  premiunuf,  shall  not  in  a  certain 
event  apply,  as  without  the  proviso  they  would  apply ;  and,  as 
those  provisions  are  reetricfced  to  the  city  of  New  York,  the 
proviso  must  also  be  restricted.  The  whole  tenor  of  the  pro* 
visoj  alfhough  its  language  is  in  some  respects  general,  accords 
with  this  view  of  it  The  amount  of  tax  levied  under  it,  is,  in 
its  disbursement,  confined  within  the  city  of  New  York,  taking 
the  place  of  the  two  per  cent,  on  premiums,  required  by  the 
said  ten  subsections,  to  the  extent  of  such  two  per  cent^  and  no 
part  of  any  surplus  extended  to  other  localities,  which  are  left 
subject  to  the  act  of  1849. 

The  counsel  for  both  parties  agree  that  the  position  of  the 
provisOy  for  the  purpose  of  construction,  is  inmiediately  after 
the  ten  subsection&  That  is  in  accordance  with  the  effect 
Aove  given  it,  in  making  it  qualify  those  sections.  In  thact 
position  its  effect  is  necessarily  restricted,  as  it  seems  to  me,  to 
those  sections,  and  cannot  extend  to  the  act  of  1849.  Although 
these  ten  sections  of  the  act  of  1857  are  substituted  for  the  four 
sections  of  the  act  of  1849,  the  latter  are  not  superseded  or 
merged  in  the  former,  but  continue  in  operation,  with  reference 
to  the  other  cities  and  villages,  precisely  as  before  the  act  of 
1857  was  passed.  Both  are  complete  and  independent  acts,  the 
act  of  1849  applicable  exclusively  to  the  cities  and  villages  of 
the  State  other  than  the  city  of  New  York,  and  that  of  1857 
exclusively  to  the  city  of  New  York. 

This  construction  of  the  proviso  does  not  conflict  with  any 
apparent  object  of  the  enactinent,  but  rather  harmonizes  with 
ihe  gtaeral  policy  of  the  law  in  reference  to  its  subject — ^the 
taxation  of  these  foreign  fire  insurance  companies.  That  policy, 
inaagnrated  by  the  act  of  1849,  devotes  the  proceeds  of  the 
taxation  of  these  associations  to  the  various  fire  departments 
of  the  State  where  the  associations  operate.  I  do  not  think  it 
was  the  intention  of  the  proviso  to  subvert  this  policy.    The 
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application  of  the  proceeds  of  the  tax  created  by  it  to  the  fire 
department  of  the  city  of  New  York,  to  an  extent  eqnal  to  two 
per  cent,  upon  premiams  there  accruing,  indicates  not  only  the 
local  character  of  the  proviso,  but  an  adherence  to  the  policy 
above  referred  to. 

I  am  of  the  opinion  that  the  construction  adopted  by  the 
supreme  court  was  right,  and  that  its  judgment  should  be  af- 
firmed. 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


FISH  t;.  JACOBSOHN. 

Dooember,  1864. 
AiBnniiigS  Botw.  614. 

When  A.,  an  agent,  at  the  roqaast  of  B.,  his  prineipal,  gave  his  check  to 
C.  to  discharge  a  debt  from  B.  to  C—HM,  that  if  C.  had  a  good  claim 
agai^  B.  he  could  enforce  pajment  of  the  check  againit  A. 

The  payee  of  a  check  majr  maintain  an  action  thereon,  in  his  own  name, 
although  another  person  may  be  interested  in  the  proceeda. 

William  Fish  sued  Isaac  Jacobsohn  in  the  New  York  superior 
oourt>  to  recoTer  on  a  check  for  three  thousand  dollars  and 
twenty-five  cents,  drawn  by  defendant  at  New  Orleans,  on  his 
bankers  in  New  York,  and  delivered  by  him  to  the  plaintiff,  in 
settlement  of  a  balance  of  account  due  Ih>m  Bernard  Ullman, 
of  New  York,  for  whom  the  defendant  acted  as  agent,  to  Ben- 
jamin Lumley,  of  London,  for  whom  the  plaintiff  acted  as  agent 

Lumley  arranged  with  TJUman  that  Piccolomini  should 
give  give  representations  and  concerts  in  the  United  States  for 
their  joint  benefit  The  plaintiff  was  sent  from  England  as  the 
agent  of  Lumley  to  receive  all  moneys  accruing  from  such  rep- 
resentations and  ooncerts,  to  examine,  vouch,  and  settle  all  ac- 
counts on  behalf  of  Lumley,  and  to  pay  to  Tillman  such  sums 
ii  might  be  coming  to  him  under  the  ocmtraot  between  Lumley 
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and  Ullman.  The  defendant  was  Ullman's  general  agent  and 
manager  in  respect  to  sncli  representations  and  concerts,  an4 
acted  as  such  up  to  the  time  of  giving  the  check  in  suit  He 
appears  to  have,  in  person^  received  and  paid  all  money  on  ao» 
count  of  the  performances  that  took  place.  In  February,  1859, 
in  the  ci^y  of  New  York,  the  plaintiff  demanded  of  the  defend- 
ant,  as  Ullman 's  manager  (XJUman  being  absent  from  the  city), 
a  settlemen  t  of  the  account  of  all  such  representations  and  con«> 
certs  as  had  then  been  given,  which  settlement  the  defendant 
promised  should  take  place.  No  settlement,  however,  was  at 
that  time  had.  The  performances  went  on  in  February  and 
March,  in  New  York  and  elsewhere  in  the  United  States,  under 
the  management  of  the  defendant,  the  plaintiff  receiving  from 
time  to  time  from  the  defendant  several  sums  of  money  on  ac- 
count of  the  proceeds  of  such  performances,  to  which  Lumley 
was  entitled.  One  of  these  performances  was  to  take  place  in 
New  Orleans  on  March  11, 1859,  both  the  defendant  and  Ull- 
mann  himself  being  in  the  city  at  the  time.  On  that  day,  the 
plaintiff  demanding  of  Ulhnan  a  settlement  as  to  all  such  con- 
certs as  had  been  given,  he  promised  such  settlement,  and  to 
give  him  the  check  of  the  defendant  for  the  amount  or  balance 
which  Lumley  was  entitled  to  receive ;  and  the  day  following 
promised  that  if  he  did  not  furnish  such  check  by  noon  of 
March  14,  he  would  assign  to  plaintiff  all  the  receipts  of  such 
representations  and  concerts  as  should  be  subsequently  given, 
after  deducting  the  amount  to  be  paid  to  the  manager  of  the 
theater,  until  the  plaintiff  had  received  such  balance.  On  March 
14,  Ullman,  by  writing,  addressed  to  the  manager  of  the  theater, 
assigned  to  the  plaintiff  all  the  money  accruing  to  him  (Ull- 
man) for  snch  remaining  performances  in  New  Orleans.  On 
March  IG  the  defendant  made  and  delivered  to  the  plaintiff  the 
check  in  suit,  for  the  balance,  amounting  to  two  thousand  five 
hundred  and  fifty-five  dollars  and  seventy>five  cents,  of  the 
ahare  to  which  Lumley  was  entitled  of  the  proceeds  of  such 
representations  and  concerts  prior  to  March  11, 1859,  and  the 
share,  amounting  to  four  hundred  and  forty-four  dollars  and 
fifty  cents,  to  which  he  was  entitled  of  the  proceeds  of  the  per^ 
fonuance  on  the  last  mentioned  day.  The  check  was  payable 
to  plaintiif  or  order.    On  receiving  the  check,  a  receipt  for  the 
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q)ecific  items  composing  the  amount  of  it  was  given  to  the  do- 
fendant  personally. 

The  superior  court,  at  general  term,  affirmed  judgment  on  the 
referee's  report  in  faTor  of  plaintiff^  holding  that^  upon  set- 
tled principles  of  commeioial  paper,  the  draft  or  check  giyen 
for  the  accommodation  of  XJUman  haying  gone  to  plaintiff  as 
securitj'  for  XTllman's  debt^  defendant  was  liable  on  it  (De 
Zeng  V.  Fyfe,  1  Boaw.  335 ;  Bank  of  Rutland  v.  Buck,  5  Wend. 
66) ;  and  being  payable  to  plaintiff  indiridually,  plaintiff  could 
recoyer  on  it  Citing  Oonsederant  v.  Brisbane,  2  Bona.  471. 
Reported  in  5  Bosw.  514.    Defendant  api>ealed. 

John  Thfonshend,  for  defendant,  appellant ; — That  want  of 
consideration  was  a  defense ;  cited,  Bann  v.  Hughes,  7  T,  It. 
350,  note ;  Dodor  <t  Student  Dialy  2,  c.  24 ;  Barrett  t;.  Trussell, 
4  Taunt.  117 ;  Burnet  v.  Bisco,  4  Johns.  235 ;  People  v.  Howell, 
Id.  296,  304 ;  ByUs  on  Bills,  91 ;  Geer  v.  Archer,  2  Barb. 
420.  Where  one  giyes  his  check  for  the  existing  debt  of  an- 
other, without  express  stipulation,  the  presumption  is  that  it 
was  receiyed  conditionally,  and  the  burden  of  proying  satisfac- 
tion is  on  the  party  alleging  it.  Noel  v.  Murray,  13  N.  Y.  (3 
Kern.)  167 ;  Gorlies  v.  Gumming,  6  Cow.  181 ;  Ghafiee  v.  Thomas, 
7  Id.  358 ;  Edwards  on  Bills,  192 ;  Pratt  v.  Foote,  0  N.  Y.  (5 
Seid.)  463,  466 ;  Eyerett  v.  Gollins,  2  Camph.  515 ;  Olcott  v. 
Bathbone,  5  Wend.  490.  Hence,  acceptance  in  satisfaction  must 
be  alleged.  Pinnel's  case,  5  Coke,  117 ;  Toung  v.  Rudd,  1  Ld. 
Itaym.  60 ;  Paine  v.  Masters,  1  Strange,  573 ;  Webb  v.  Weather- 
bee,  1  Bing.  N.  C.  502 ;  Sibree  v.  Tripp,  15  Law  J.  ExcL  318 ; 
Crisp  v.  Griffith,  2  C  M.  £  R.  124 ;  Senior  v.  Lloyd,  3  Dowl 
P.  C.  572;  Hardman  v.  Bellhouse,  9  Uses.  &  W.  497;  Drake 
V.  Mitchell,  3  East,  256.  A  direct  allegation  is  essential.  Mc- 
Dowall  V.  Boyd,  12  Jur.  980 ;  Maillard  v.  Duke  of  Argyle,  1 
Dowl.  &  L.  536 ;  Emblin  t;.  Dartnell,  Id.  591 ;  Hough  r.  May, 
4  Adol.  dk  E.  954.  Prima  fade  the  agent  can  take  only  cash. 
Sykes  t;.  Giles,  5  Uses.  A  TT.  645 ;  Bailie  tf.  Moore,  10  Jur.  592 ; 
Ward  V.  Eyans,  2  Salh.  442.  A  check  for  payment  of  a  third 
person's  debt  is  without  consideration.  Crofts  v.  Beale,  5  Eng. 
Jl  <e  jEB;^  408 ;  Nelson  v.  Searle,  4  Mees.  (£  W.  795.  To  enable 
a  third  person  to  sue  as  trustee  of  an  express  trust,  he  must  sue 
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as  trosteoy  and  not  as  an  indmdaal.  Voorhici  Codsy  6  ed. 
139,  note  d;  Qould  v.  QlsA%  19  Barb.  179 ;  Merritt  v.  Seaman, 
6  N.  Y.  (2  /SfeML)  168 ;  Murray  v.  Hendrickson,  G  Abb.  Pr.  96 ; 
Eagle  V.  Fox,  28  Barb.  473 ;  Palmer  v.  Smedley,  6  Abb.  Pr* 
205 ;  Nelson  t;.  Eaton,  7  Id.  305.  Plaintiff  has  alleged  unnec- 
essary matter,  which  shows  he  has  no  cause  of  action ;  and  this 
is  fatal  Oould  PI  153,  §  171 ;  Moore  v.  Poster,  5  Com.  B. 
220 ;  Page  v.  Boyd,  11  How.  Pr.  416  ;  Hatch  v.  Peet,  23  Barb. 
575 ;  Jones  v.  Phoenix  Bank,  8  JV.  Y.  (4  Seld.)  230 ;  Living- 
ston  V.  Miller,  Id.  283,  289.  The  true  construction  of  the  com- 
plaint is,  that  plaintiff  took  the  check  for  his  own  benefit ;  and 
the  want  of  consideration  is  obyious.  Moss  v.  Livingston,  4 
JK  Y.  (4  Comst.)  208 ;  DeWitt  v.  Walton,  9  K  Y.  (5  Seld.)  571. 

Thomas  H.  Rodman^  for  plaintiff,  respondent; — ^That  the 
action  was  well  brought,  in  plaintiff's  name.  Erickson  v.  Comp- 
ton,  6  How.  Pr.  471 ;  Morgan  v.  Beid,  7  Abb.  Pr.  215,  219. 

Wright,  J. — It  is  insisted  that  the  judgment  is  erroneous, 
and  for  the  reasons,  1,  that  the  check  was  without  considera- 
tion ;  and  2,  that  the  action  was  improperly  brought  in  the 
name  of  the  plaintifiEl  Neither  of  these  objections  I  regard  as 
tenable. 

1.  .The  check  imported  a  consideration,  and  the  onus  was  on 
.the  defendant  to  show  that,  in  fact  there  was  none.  This  was 
not  necessarily  shown  by  an  admission  in  the  pleading,  nor  by 
proving,  that  it  was  given  in  settlement  of  a  balance  of  ac- 
count due  from  XJllman  to  Lumley  for  Lumley's  share  of  the 
proceeds  of  the  Piccolomini  operatic  representations  and  con- 
certs. If  the  money  or  funds  for  which  the  check  was  given 
were  in  the  defendant's  hands  at  the  time  of  giving  it  to  the 
plaintiff,  there  was  no  want  of  consideration  for  the  promise  on 
the  (ace  of  the  check.  It  was  not  shown  that  he  did  not  hold 
the  ftmds  for  which  the  check  was  given,  and  it  is  inferable 
from  the  Coots  foimd  that  he  did.  The  &cts  were  these :  [The 
learned  judge  here  recapitulated  the  facts.] 

The  transaction,  then,  in  substance,  was  this :  The  proceeds 
of  the  performances  in  which  Lumley  and  Ullman  were  en« 
titled  to  share,  were  collected  and  held  by  the  defendant.    The 
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net  receipts  of  the  concerts  had  come  into  his  hands.  The  fact 
of  Tillman  promising^  and  the  defendant  giving,  his  own  check 
and  taking  a  receipt  in  his  own  name  for  the  amonnt  due, 
shows  conclosiTely  that  the  Tcrj  money  for  which  the  check 
was  given  was  in  the  defendants  hands.  If  it  was,  there  was 
no  want  of  consideration  for  the  promise  on  the  face  of  the 
check.  Instead  of  paying  over  Lumley's  portion  of  the  pro- 
ceeds of  the  concerts  held  by  him,  the  defendant  snbstitntes 
his  check  therefor,  and  induces  the  plaintiff  to  accept  it 
Holding  XJUman's  or  Lumley's  funds  in  his  hands,  and  in- 
ducing the  plaintiff  to  take  his  order  instead  of  the  funds 
themselves,  the  objection  that  there  was  no  consideration  for 
such  order  is  without  force.  Nor  can  the  defendant,  after  thus 
inducing  the  plaintiff  to  accept  his  check,  question  the  au- 
thority of  the  latter  to  receive  it  No  one  but  the  plaintiff's 
principal  oould  repudiate  that  authority. 

2.  The  plaintiff  was  the  proper  party  to  bring  the  action. 
The  promise  was  made  to  him.  It  was  a  contract  in  writing 
with  him  personally.  Before  the  Code,  an  action  on  the  check 
would  have  been  maintainable  only  in  the  name  of  the  plain- 
tifll  Since  the  Code  every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  '^except  that  a  trustee  of 
an  express  trust  may  sue  without  joining  with  him  the  person 
for  whose  benefit  the  action  is  prosecuted'*  (Code  of  Fro.  §§ 
111,  116) ;  and  it  is  declared  that  the  ^'  trustee  of  an  express 
trust,  within  the  meaning  of  the  section,  shall  be  construed  to 
include  a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another."  §  113.  So  that  whether  the 
contract  was  made  for  the  benefit  of  the  plaintiff  individually 
or  for  the  benefit  of  Lumley,  the  plaintiff  was  equally  entitled 
to  sue. 

The  judgment  of  the  superior  court  should  be  affirmed. 

Ingbahah,  J. — The  defendant  was  the  agent  of  B.  Ullman. 
As  such  agent  he  received  the  proceeds  of  operatic  perform- 
ances. The  plaintiff  claimed  a  balance  due ;  and  Ullman  prom- 
ised to  deliver  defendant's  check  in  payment,  or  assign  the  re- 
"ceipts  of  certain  concerts.  He  requested  defendant  to  give  the 
oheck,  and  plaintiff  gave  a  receipt  for  the  same  on  Tillman's  ac- 
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oonnt  and  credited  IJllman  with  the  amonnt  Afterward  the 
concerts  were  held,  and  plaintiff  paid  to  defendant  the  share  of 
UUman  which  he  had  received  of  the  concerts,  and  claims  that 
the  said  check  was  held  upon  a  good  consideration. 

The  defendant  objects  to  the  recovery,  upon  the  ground  that 
the  check  was  given  without  consideration,  and  that  that  &ct 
may  be  inquired  into  between  the  parties.  Admitting  the  law 
to  be  as  contended  for  on  the  part  of  the  defendant,  still  there 
is  another  rule  which  takes  this  case  out  of  the  class  of  cases 
relied  on  by  the  defendant.  This  check  was  given  by  the  de- 
fendant in  payment  of  the  claim  of  Lumley  due  item  IJllman 
and  at  his  request  It  would  be  the  same  as  a  note  borrowed 
by  Ullman  from  the  defendant  for  the  purpose  of  paying  Lum- 
ley's  claim.  In  such  a  case  it  becomes  accommodation  paper 
in  the  hands  of  tiie  party  for  whom  it  was  made  and  to  whom 
it  was  possed,  and  if  Lumley  had  a  good  claim  against  IJllman 
he  can  collect  the  amount  of  this  check  passed  to  him  by  the 
defendant  for  the  express  purpote  of  paying  this  debt  This 
was  so  held  in  Seneca  County  Bank  v.  Neass,  3  iV.  Y,  442,  in 
a  case  where  the  accommodation  party  put  his  name  to  the 
note  without  any  restriction,  and  the  court  held  it  was  rightly 
used  when  paid  by  the  holder  for  a  precedent  debt,  and  that  the 
consideration  was  sufficient  The  present  case  is  a  stronger 
one,  for  th6  check  was  paid  by  the  defendant  himself  in  dis- 
charge of  the  debt  due  from  Ullman  to  Lumley. 

An  objection  is  made  that  the  action  should  be  in  the  name 
of  Lumley.  The  evidence  shows,  and  the  referee  finds,  that 
the  plaintiff  credited  Lumley  with  the  amount,  and  afterward, 
having  received  the  check,  the  plaintiff  paid  over  to  Ullman's 
agent  the  proceeds  of  certain  concerts  in  his  hands  and  which 
were  held  by  him  as  security.  These  facts  gave  Fish  such  an 
interest  in  the  check  as  would  enable  him  to  maintain  an  ac- 
tion upon  it  in  his  own  name,  independent  of  the  fact  that  the 
contract  was  with  him  and  the  check  made  payable  to  his 
order. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 
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FISK  V.  POTTER 

December,  1865. 

Ater  a  railroad  company  had  executed  and  recorded  m  mortgage  of  all 
the  lands,  &c,  it  owned,  or  shoald  acquire,  in  trost  to  eecnre  bond- 
holders, an  agent  of  the  company  sold  and  cunTeyed  land  to  the  com- 
]>any.  HM,  that  he  mast  be  deemed  to  have  waived  any  claim  to  a 
vendor's  lien  for  the  price,  as  against  the  mortgagees  and  those  claiming 
under  them. 

Of  the  two  liens,  accruing  at  the  same  time,  the  legal  lien  of  the  re- 
corded mortgage  must  be  deemed  superior  to  the  secret  equity  of  the 
vendor.* 

22  seetM  that  a  vendor's  lien  cannot  be  upheld  as  equal  to  the  claim  of  the 
purchaser's  bona  fide  assigpis  without  notice. 

The  breach  of  a  collateral  agreement  to  pay  part  of  the  coneideialKm 
for  lands  sold,  in  another  commodity  Uuui  money,  creates  no  lien  upon 
the  land. 

Kotice  of  an  unreoorded  lien,  after  part  payment  of  the  purchase  money, 
is  not  effectual  against  a  purchaser,  after  a  valid  sale,  who  purchases 
under  Inma  fide  mortgagees  who  had  no  notice  of  the  lien.f 

John  Fisk  sued  the  Ganandaigna  &  Niagara  Falls  Railroad 
Company^  Isaac  Seymonr,  Robert  B.  Potter,  Joseph  Fisher,  and 
WilUam  Brown,  in  the  supreme  court,  to  enfore  an  equitable 
lien  for  the  purchase  money  of  land  sold  by  the  plaintiO*  to  the 
company,  defendants. 

The  railroad  company,  a  corporation  organized  in  1851 
(under  the  general  railroad  lav),  in  order  to  raise  money  to  aid 
in  the  acquisition  of  lands  and  construction  of  its  road  from 
Ganandaigua  to  Suspension  Bridge,  on  March  17, 1852,  executed 
a  mortgage  to  Isaac  Seymour  and  another,  as  trustees,  to  secure 
an  issue  of  bonds  amounting  to  one  million  dollars.  The 
mortgage  was  expressed  to  convey  *^  the  railroad  constructed 
and  to  be  constructed,  together  with,  all  aud  singular, .  .  •  the 
real  estate  now  owned  by  the  said  company,  or  which  shall 
hereafter  be  owned  by  them/' 

*  Compare  Ilulett  v.  Whipple,  58  Barb,  234 ;  and  Smith  «.  Smith,  0  Abb 
Pr,  JV.  8.  420,  and  cases  there  collected. 
t  Compare  Frost  v.  Koon,  S]0  X,  Y,  428. 
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The  mortgage  also  contained  a  covenant  to  give  fiirther 
assniance,  so  as  to  embrace  the  railroad  as  the  same  might  be 
completed. 

The  plaintiff  was  an  agent  of  the  company,  employed  in  se- 
coring  the  necessary  lands  for  its  right  of  way;  and  the  rente 
lay  across  his  land.  On  Norember  9, 1852,  a  little  less  than 
eight  months  after  the  first  mortgage  had  been  made  and  re- 
corded by  the  company,  and  before  the  second  mortgage  men- 
tioned in  the  opinion  was  executed,  the  plaintiff,  who  owned 
an  nndiyided  fifth  of  a  parcel  of  land  contignons  to  the  com- 
pany's track,  joined  with  his  co-tenants  in  a  sale  and  con- 
Toysnce  of  the  land  to  the  company,  and  the  company  took 
possession  and  nsed  it  for  their  road.  Plaintiff's  co-tenants 
were  paid  for  their  shares.  Plaintiff  accepted  from  the  com- 
pany, to  secure  the  payment  of  the  snm  of  eight  hundred 
dollars — ^the  amount  due  him  for  his  share — ^the  promissory 
note  of  the  company,  '^  payable  two  months  after  its  date,  with 
int^fest)  four  shares  [four  hundred  dollars]  in  stock  of  the 
company,  and  four  hundred  dollars  in  cash.^  Plaintiff  took  no 
other  security,  and  the  note  was  never  paid. 

The  company  became  insolvent,  and  the  trustees  under  the 
first  mortgage  brought  an  action  to  foreclose  that  mortgage  for 
defiiult  in  payment  of  the  bonds  issued  under  it  All  persoss 
who  held  recorded  liens  were  made  parties  to  that  action ;  but 
file  present  plaintiff  was  not  A  decree  of  foreclosure  and  sale 
was  had ;  and  at  the  sale,  Mr.  Potter,  the  present  defendant, 
acting  on  behalf  of  himself  and  others,  purchased  the  property 
of  the  company,  including  the  parcel  conveyed  to  them  by  the 
plaintiff  and  his  co-tenant&  Potter  made  a  part  payment  at 
the  time  of  the  foreclosure  sale.  But  before  the  principal  part 
of  the  purchase  money  on  the  sale  had  been  paid,  the  present 
jdaintiff  brought  this  action  to  establish  his  right  to  a  lien  on 
the  paroel  conveyed  by  him  to  the  company,  for  the  amount  of 
pnxdiase  money  unpaid. 

The  referee  before  whom  the  cause  was  tried  held  that  plain- 
tiff was  entitled  to  sxxdk.  lien ;  and  judgment  in  his  favor  was 
affirmed  by  the  supreme  court  at  general  term.  Defendants 
appealed. 
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Clarkson  N.  Potter^  for  defendants^  appellants. 
F.  E.  Cornwelly  for  plaintiff,  respondent 

PoTTEB,  J. — This  case  calls  for  the  determination  of  one  of 
the  nicest  questions  of  the  law  of  natural  equity.  The  plaintiff 
claims  an  equitable  lien  upon  certain  premises  for  unpaid  pur- 
chase money.  The  defendants  claim  as  purchasers  under  a 
foreclosure  and  sale  of  a  mortgage,  given  to  bona  fide  mort- 
gagees. The  facts  and  circumstances  surrounding  this  case,  as 
connected  with  the  claims  of  both  parties,  are  peculiar  and  un- 
usual. They  are  an  exception  to,  and  a  departure  from,  the  or- 
dinary dealings  of  parties  making  such  claims,  or  defending 
against  them.  The  inquiry,  therefore,  whether  the  plaintiff's 
lien  exists,  or  did  exist,  and,  if  it  did,  whether  the  plaintiff  did 
not  waiye  it  or  allow  a  superior  equity  to  come  in  to  defeat  it, 
calls  for  an  examination  into  the  effect  and  bearing  of  those 
peculiar  circumstances  which  distinguish  this  case  firom  all 
others,  or,  at  least,  from  all  ordinary  cases. 

It  may  be  remarked  that  the  rule  of  equity  which  establishes 
the  right  of  lien  in  the  vendor,  for  unpaid  purchase  money  of 
the  lands  sold  to  the  vendee,  is  an  anomaly  in  the  law ;  and, 
though  it  exists  in  certain  cases,  and,  perhaps,  we  may  say  gen- 
erally, as  between  vendor  and  vendee,  its  existence  depends  up- 
on and  is  controlled  by  no  well  settled  rules,  but,  on  the  con- 
trary, the  existence  of  the  lien  is  generally  made  to  depend  up- 
on tiie  peculiar  state  of  facts  and  circumstances  surrounding 
the  particuLir  case ;  that  is,  whether  or  not  a  case  of  natural 
equity  is  established,  and,  if  so,  whether  it  is  not  made  to  yield 
to  higher  or  superior  equities  in  some  other  person, — whether 
the  party  is  not  to  be  regarded  as  having  waived  it,  or  as  hav- 
ing intended  to  waive  or  postpone  it  to  another  equity,— or 
whether,  by  the  acts,  or  omissions  to  act,  or  by  the  neglect  of 
the  party  claiming  such  lien,  to  enforce  it  within  a  reasonable 
time,  the  right  is  not  lost  as  being  the  superior  claim.  These 
considerations  control  and  vary  the  result  as  equity  demands. 
It  is  true  that  it  is  sometimes  an  exceedingly  diflScult  matter 
properly  to  adjust  the  equities  between  parties  making  this 
claim,  and  those  having  rights  in  hostility  to  it    This  case 
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mjist  be  decided  by  applying  to  it  equitable  considera- 
tion& 

The  claim  of  the  plaintiff  in  this  action,  if  it  eyer  existed  as 
a  lieny  it  must  be  conceded,  remained  a  secret  invisible  lien  or 
tmsty  nndiscoTerable  by  any  search  of  the  public  records.  It  is 
not  made  a  constructive  lien  by  any  positiye  law ;  and  its  ex- 
istence could  be  known  only  to  the  plaintiff  and  his  immediate 
Tendee,  except  by  actual  notice  given,  which  it  is  not  claimed 
was  given  in  this  case.  The  defendants'  claim,  it  is  not  denied, 
is  that  of  a  bona  fide  purchaser  in  good  faith,  upon  a  clear  rec- 
ord evidence  of  title,  for  a  valuable  consideration,  and  without 
notice  of  the  plaintiff's  claim. 

The  defendants  insist  that  though  the  plaintiff's  demand 
was  for  the  purchase  money  of  the  property,  the  sale  was  made 
under  such  circumstances  that,  by  the  principles  of  equity,  an 
intent  to  waive  the  lien  by  the  plaintiff,  is  necessarily  to  be  in- 
ferred. This  leads  us  to  the  examination,  with  some  minute- 
ness, of  the  attendant  and  surrounding  circumstances,  and  into 
the  nature,  the  object,  and  the  intent  of  the  several  contracts 
and  of  the  parties  thereto,  upon  which  the  parties  base  their 
conflicting  equities,  and  into  the  knowledge  of  the  plaintiff  of 
the  object  to  which  the  property  was  to  be  devoted.  This  in- 
volves, also,  the  necessity  of  examining  into  the  provisions  con- 
tained in  the  charter  of  the  Canandaigua  &  Niagara  Falls  Bail- 
road  Company,  into  the  provisions  of  the  statute  under  which 
they  were  incorporated,  into  the  acts  and  probable  motives  of  the 
parties  in  making  their  contracts,  the  knowledge  of  the  parties 
of  these  provisions  of  the  law,  and  what  considerations  the 
principles  of  equity  will  hold  necessarily  entered  into  the  con- 
templation of  the  several  parties  at  the  tinn  of  making  their 
several  contracts. 

As  to  all  the  facts  in  the  case  there  is  no  conflict  No  witness 
except  the  plaintiff  was  sworn  in  the  case  to  any  material  £Etct 
We  may,  therefore,  assume  as  true,  the  facts  found  by  the  ref- 
eree ;  and  so  far  as  other  hcts  sworn  to  by  the  plaintiff  appear, 
we  may  regard  them  as  true  for  the  purpose  of  showing  his  in- 
tent as  to  the  question  of  retaining  or  of  waiving  his  lien,  up- 
on which  facts  the  law  of  equity  must  act.  A  reference  to  a 
few    of  these    leading  facts  may  be  necessary,  in  order  to 
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illustrate  the  yiew  I  have  taken  of  the  rights  of  the  par- 
ties. 

1.  The  plaintiff^  before  he  conyeyed  his  interest  in  the  lands 
in  question  to  the  said  railroad  company,  and  preyious  to  tak- 
ing the  notes  in  question,  had  been  in  their  employ  as  their 
agent  in  acquiring  land  titles  for  them  under  their  charter,  and 
was  also  a  stockholder  in  the  company.    The  statute  under 
which  their  charter  was  taken  authorized  the  borrowing  of 
money,  upon  a  mortgage  to  be  giyen  upon  their  corporate 
property  and  franchises,  for  the  purpose  of  completing,  finish- 
ing and  operating  their  road,  and  upon  bonds  to  be  issued, 
based  on  such  mortgages.    It  is  not,  then,  a  forced  or  unrea- 
sonable presumption  to  hold,  as  against  such  an  agent  of  the 
company  as  the  plaintiff  was,  that  he  knew,  not  only  the  powers 
of  this  company  in  this  respect  under  their  charter,  but  also  of 
their  design  and  intent  of  mortgaging  the  lands  he  was  so 
purdhaaing  for  them,  in  order  to  complete,  finish,  and  put  the 
road  in  operation ;  and  this  legal  presumption  of  knowledge  is 
the  stronger,  from  the  &ct  that,  at  the  time  the  plaintiff  con- 
yeyed his  land  to  thein,  the  line  of  the  road  had  been,  and  was 
then,  laid  out  oyer  his  said  land,  and  the  franchises  of  the 
corporation  existed  oyer  such  land,  and  the  one  million  dollar 
mortgage  by  the  corporation  upon  all  the  rights  and  franchises 
of  the  corporation,  and  on  all  the  lands  and  real  estate  then 
owned,  and  all  that  should  be  thereafter  owned  by  the  said  cor- 
poration, and  was  then,  and  for  two  months  preyious  had  been, 
on  record  in  the  clerk's  office  of  that  county.    This  mortgage  : 
recited  upon  its  face  the  object  for  which  it  was  giyen,  to  wit: 
that  the  bonds  might  be  issued  on  which  to  raise  money,  the 
proceeds  of  which  were  to  be  applied  to  the  completion  of  the 
said  road  ;  and  it  also  recited  the  powers  conferred  in  the  stat- 
ute for  this  purpose.    To  a  mere  stranger  to  their  business 
and  interests,  the  record  of  a  mortgage  like  this,  prior  to  his 
conyeyance  to  them,  would  not  be  constructiye  notice  of  its 
existence,  or  of  their  object  in  making  it ;  but,  to  the  agent  of 
this  corporation  engaged  in  acquiring  titles  for  them,  for  such 
a  purpose,  it  would  be  more  than  constructive  notice, — ^it  is 
presumptiye  eyidence,  of  a  strong  character,  of  actual  knowl- 
edge to  him, — that  bona  fide  bondholders  had  adyanoed,  or 
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would  advance^  tlieir  money  (it  is  immaterial  which)  upon  the 
faith  of  this  mortgage,  and  upon  the  faith  of  the  public  records 
as  to  the  title  and  incumbrances. 

Upon  the  point  in  this  case,  that  an  equitable  lien  of  a  ven- 
dor for  unpaid  purchase  money  is  deemed  to  be  waived,  by  acts 
of  the  vendor,  from  which  it  may  be  presumed  that  he  did  not 
intend  to  retain  his  lien,  such  iacts  as  are  abovS  stated  are  con« 
trolling.  It  is  inconsistent  with  good  faith  on  his  part  that  he 
should  retain  a  secret  lien  under  such  circumstances,  against 
such  persons  as  he  knew  already  had^  or  who  would,  advance 
their  money  on  the  fiuth  of  a  clear  record.  Such  acts  are  in« 
compatible  with  an  intent  on  his  part  of  retaining  a  lien ;  they 
erince  that  he  did  not,  at  the  time  of  making  the  conveyance, 
contemplate  the  holding  of  a  lien.  It  is  not  honest,  it  is  not 
good  faith  on  his  part,  that  he  should  retain  such  a  lien  against 
subsequent  bona  fide  bondholders. 

It  is  safe  to  assert  that  there  is  no  authority  to  be  found  in 
the  books,  with  one  exception,  that  lays  down  the  rule  that 
such  a  secret  lien  can  be  set  up  in  a  court  of  chancery,  as  equal 
or  superior  to  the  claim  of  the  bona  fide  assigns,  without  notioei^ 
of  the  vendee.  Sugden,  in  his  work  on  Vendors,  it  is  said; 
lays  down  the  rule  in  favor  of  the  vendor's  lien ;  but  Chief 
Justice  Mabshall,  who  examined  this  doctrine  ifulLy,  in  the 
case  of  Bayley  v.  Greenleaf,  7  Wheat.  46,  repudiates  the  author- 
ity of  SuoDEN,  and  says  the  weight  of  authority  is  the  other 
way.  The  language  of  Chief  Justice  Mabshall,  in  that  case, 
is  so  clearly  to  the  point,  and  so  ably  reasoned  and  forcibly 
expressed,  that  I  transfer  it  to  this  opinion.  He  says :  ^  To  the 
world,  the  vendee  appears  to  hold  the  estate,  divested  of  any 
trust  whatever ;  and  credit  is  given  to  him,  in  the  confidence 
that  the  property  is  his  own,  in  equity  as  well  as  law.  A  ven- 
dor, relying  upon  this  lien,  ought  to  reduce  it  to  a  mortgage, 
so  as  to  give  notice  of  it  to  the  world.  If  he  does  not,  he  is, 
in  some  degree,  accessory  to  the  fraud  committed  on  the  pub- 
lic, by  an  act  which  exhibits  the  vendee  as  the  complete  owner 
of  an  estate  upon  which  he  claims  a  secret  lien.  It  would  seem 
inconsistent  with  the  principles  of  equity,  and  with  the  general 
spirit  of  our  laws,  that  such  a  lien  should  be  set  up  in  a  court 
of  chancery,  to  the  exclusion  of  bona  fide  creditors.^  He  further 
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says,  in  efEect,  that  the  correctness  of  such  a  doctrine  cannot  be 
admitted  until  it  has  been  expressly  decided.  It  had  not  then 
(in  1822)  been  so  decided.  It  has  neyer  been  so  decided  since 
by  any  court  of  authority,  within  the  limits  of  my  research. 
If  it  was  not  then  the  law,  it  is  not  now.  As  to  what  acts  con- 
stitute a  waiver  of  such  lien,  see  Brown  v.  Oilman,  4  Wheat. 
255 ;  Mackreth  v.  Symmons,  15  Ves.  349 ;  Hare  v.  Van  Deusen^ 
82  Barb.  92 ;  Coit  v.  Fougera,  36  Id.  195, 198. 

If,  therefore,  the  plaintiff  is  to  be  regarded  as  having  knowl- 
edge that  the  railroad  company  had  the  power  by  law  to  mort- 
gage said  lands,  and  had  given  or  intended  to  give  the  said  one 
million  dollar  mortgage  for  the  objects  authorized  by  the  stat- 
ute and  that  such  mortgage  covered  the  franchises,  and  all 
lands  then  acquired,  and  that  should  be  acquired,  and  that 
such  mortgage  would  instantaneously,  upon  the  plaintiflTs  con- 
veyance, cover  the  lands  the  plaintiff  should  so  convey;  and 
that  such  mortgage  would  be  the  basis  upon  which  money 
would  be  advanced  by  innocent  bondholders  in  good  fiEuth ;  if 
he  knew  the  said  railroad  company  intended  to  take  immediate 
possession  of  the  land  so  conveyed,  and  grade  and  put  on  struc- 
tures with  the  money  so  to  be  obtained ;  does  not  the  necessary 
legal  presumption  arise,  that  the  plaintiff  intended  to  give 
them  the  power  to  mortgage,  and  that  he  intended  to  waive,  or 
not  to  claim,  his  equitable  lien  thereon  ?  I  think  it  does. 
True,  the  referee  does  not  find  as  a  fact  that  he  did  or  did  not 
80  intend,  but  the  intent  firom  given  facts  is  a  question  of  law. 
The  fjEicts  are  undisputed  in  the  case.  The  law  resulting  from 
undisputed  facts  need  not  be  found.  It  is  for  the  court  to 
pronounce  what  the  law  is  upon  them. 

But  I  am  not  willing  to  decide  this  case  alone  upon  the 
ground  I  have  been  considering,  as  it  was  not  the  ground  taken 
by  the  referee  who  decided  the  case.  Suppose  I  am  in  error  in 
the  view  I  have  taken,  then, 

2.  The  legal  title  of  the  land  in  question,  upon  which  plain- 
tiff's conveyance  was  made  to  the  railroad  company,  vested  in 
the  latter.  At  the  same  instant,  the  lien  of  the  mortgage  which 
had  before  that  been  given  by  the  railroad  company,  and  which, 
before  that  time  remained  but  an  equitable  claim  upon  '^  riffhts 
to  be  acquired,^'  according  to  the  case  of  Seymour  v.  Canandai- 
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gaa  ft  Niagara  Falls  R.  R  Co.,  25  Barb.  284, 308,  became  a  yested 
Ugdl  right  npon  the  premises  in  question.  Assuming  now,  for 
the  purpose  of  the  argument,  the  position  urged  by  the  plain- 
tiff, that  he  did  not  intend  to  waive  his  equitable  lien  for  the 
purchase  money,  all  that  he  can  then  claim  is,  that  his  equita- 
ble lien  attached  at  the  same  instant  of  time  with  the  mortgage 
lien.  Here,  then,  are  two  liens,  accruing  at  the  same  instant, 
the  one  a  secret  equitable  one,  the  other  a  legal,  written,  re- 
corded, public  one.  The  question  would  then  seem  to  be, 
which  of  these  liens  has  the  priority  ?  As  between  vendor 
and  vendee  alone,  there  is  no  question ;  but  this  case  does  not 
present  such  a  question.  The  learned  referee  assumes,  in  his 
decision,  that  both  these  liens  were  mere  equitable  ones.  I 
think  this  was  not  so  as  regards  the  mortgage.  This  mortgage 
was  executed  in  pursuance  of  an  express  provision  of  a  statute 
of  the  State.  It  therefore  became  a  legal  mortgage,  created  for 
a  legal  purpose,  and  its  lien  must  have  been  a  legal  lien  upon 
all  the  premises  it  covered.  L.  1850,  c.  140,  §  28 ;  Seymour  v. 
Canandaigua  ft  Niagara  Falls  R  B.  Go.,  suprcu  This  presents 
directly  the  question,  which  of  two  liens,  accruing  at  the  same 
instant  of  time,  has  the  superior  equity,  the  one  a  constructive 
one  only,  arising  upon  a  secret  trust,  by  operation  of  law,  or 
based  upon  the  ground  of  its  being  a  natural  equity  connected 
with  the  consideration  of  the  property  purchased,  the  other 
arising  upon  a  specific  legal  lien  based  upon  written  contract, 
and  made  matter  of  public  record  ? 

Preliminary  to  the  examination  of  this  question,  we  may 
state  what  we  understand  to  be  settled  law,  generally,  in  regard 
to  what  is  called  a  vendor's  lien  for  unpaid  purchase  money.  I 
do  not  deem  it  necessary  for  this  purpose  to  inquire,  whether  it 
is  founded  upon  a  trust,  or  is  to  be  regarded  as  a  natural  equity. 
It  is  not  based  upon  an  express  contract,  but,  wherever  it  ex- 
ists, it  is  to  be  implied*  from  the  presumed  intention  of  the 
parties  at  the  time  of  making  the  contract;  and,  as  we  have 
said,  whenever  circnmstxinoes  exist  at  the  time,  in  the  nature  of 
the  contract,  or  otherwise,  from  which  it  may  be  reasonably  and 
necessarily  inferred  that  the  parties  did  not  contemplate  or  in- 
tend to  create  this  lien,  it  will  be  held  not  to  exist,  or  to  have 
been  waived.    The  general  rule,  however,  is,  that,  directly,  as 
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between  vendor  and  vendee^  such  a  lien  exists  to  the  extent  of 
the  unpaid  purchase  money;  and  this  extends  to  and  against 
the  heirs  of  the  vendee^  and  his  privies  in  estate,  and  against 
subsequent  purchasers  with  notice  of  the  lion ;  against  pur- 
chasers who  advance  no  new  consideration ;  against  voluntary 
assignees  who  are  not,  within  the  meaning  of  the  rule  of  equity, 
bona  fide  purchasers ;  and  against  judgment  creditors  of  the 
vendee ;  but  it  does  not  exist  against  purchasers  under  a  con- 
veyance of  the  legal  estate,  made  bona  fide^  for  a  valuable  con- 
sideration, without  notice,  if  they  have  paid  the  purchase 
money.  It  would  be  in  vain  to  attempt  to  reason  against  the 
conclusive  argument  of  Ohief  Justice  Mabshall,  in  Bayley  t*. 
Oreenleaf,  supra.  No  court  in  this  State  has  ever  yet  presumed 
to  question  the  authority  of  that  case ;  on  the  contrary,  it  is 
supported  by  cases  in  our  books.  See  Oarson  v,  Oreen,  1  Johns. 
Ch.  308.  This  case  does  not  present  a  fair  occasion  to  overrule 
Bayley  v.  Greenleaf  for  the  first  time. 

However  potent  this  latent,  unwritten  equity  lien  has  been  re- 
garded in  cases  between  vendor  and  vendee,  which  I  am  not  dis- 
posed  toquestion, — as  between  subsequent  bona  fide  creditors,  and 
the  vendor,  it  cannot  be  held  in  a  court  of  equity  that  it  possesses 
a  higher  claim  than  would  a  written  and  unrecorded  mortgage. 
In  regard  to  the  latter,  a  search  of  the  public  records  protects 
a  purchaser  against  it.  Upon  every  sound  principle  of  the  law 
of  equity,  as  well  as  public  policy,  bona  fide  purchasers  and 
mortgagees  who  are  about  to  invest  money  on  the  faith  of  title,  I 
should  be  held  to  have  satisfied  the  demands  of  reasonable 
diligence,  when  they  find  an  unincumbered  record. 

Upon  the  question  of  the  superiority  of  liens,  between  such 
as  are  called  legal  and  those  which  are  called  equitabley  it  is  a 
maxim,  coeval  with  the  law  of  equity,  that  **  where  equities  are 
equal  the  law  must  prevail."  1  Fonbl  Eq.  c  4,  §  25  and  note ; 
Franciff  Maxims  61 ;  Story  Bq.  Jur.  64  c  In  Hargrave  & 
Butler's  notes  to  Coke  upon  Littleton,  290  b,  the  rule  is  thus 
laid  down  :  ''  If  a  person  has  the  legal  estate  or  interest  in  the 
subject  matter  in  contest,  he  must,  necessarily,  prevail  at  law 
over  him  whose  right  is  only  equitable,  and  not,  therefore,  even 
noticed  by  the  courts  of  law.  This  advantage  he  carries  widi 
him  so  far,  even  into  a  court  of  equity,  that,  if  the  equitable 
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elaims  of  the  parties  are  of  equal  foioe,  eqaity  will  leare  him 
who  has  the  legal  right  in  flill  possession  of  it,  and  will  not  do 
anything  to  reduce  him  to  an  equality  to  the  other,  who  has 
the  equitable  right  only." 

In  the  case  of  Womdl  r.  Marlar,  reported  in  a  note  to  Bos- 
Yil  9.  Brander,  1  P.  Wms.  459,  460  Lord  Thublow  remarked, 
^that  a  court  of  equity  has  a  much  larger  consideration  for  an 
assignment  actually  made  by  contract  than  for  an  assignment 
by  mere  operation  of  law."  See  also  9  Ves.  100 ;  Story  JBq. 
Jur.  1228,  Bayley  v.  Greenleaf,  7  Wheat.  46,  to  the  same  effect 

There  is  another  well  established  rule  of  equity  *^  that  where 
the  defendant  has  an  equal  claim  to  the  protediom  of  tha 
court  of  equity  for  his  title,  as  the  plaintiff  has  to  the  aseM' 
once  of  the  court  to  assert  his  title,  the  court  will  not  interpose 
on  either  side,  for  there  the  rule  is  **  in  equdli  jure,  melior  est 
conditio  possidentis.''    4  Inst.  180 ;  Best  on  Evid.  293,  §  252. 

The  referee  held  that,  between  these  parties,  ^  neither  ia 
prior,  in  time,  to  the  other.''  The  defendant,  it  is  conceded,  is 
in  possession.  The  plaintiff,  with  whatever  knowledge  the  law 
will  presume  against  him,  &om  his  being  the  company's  agent 
in  obtaining  lands  for  their  said  road,  actually  sold  them  his 
lands  for  that  purpose.  To  have  acted  intelligently  for  them, 
it  was  his  duty  to  know  their  powers  and  their  designs.  He 
had  the  opportunity  of  knowing  them.  He  reserred  no  lien 
in  his  conTeyanoe.  If  he  knew  of  the  railroad  company's 
mortgage,  or  of  their  intent  to  mortgage,  he  did  not  exercise 
<ndinary  caution  in  omitting  to  reserve  his  lien  in  the  convey- 
ance. He  took  no  written  mortgage.  Whenever  the  law  gives 
this  Uen  to  a  vendor,  it  gives  it  to  him  only  for  the  purpose  of 
working  out  an  act  of  justice  for  him.  The  lien  does  not  exist 
in  his  fiiTor,  as  an  inflexible  rule,  and,  if  it  ever  did,  it  ceases 
to  exist  when  circumstances  justify  such  a  conclusion.  It 
would  be  the  clearest  injustice  to  hold  its  existence,  under  the 
circumstances  above  stated,  against  bona  fide  mortgagees  and 
bondholders,  who  have  advanced  their  money  on  the  faith  of  a 
dear  public  record  as  to  title  and  incumbrances.  It  would  be 
carrying  the  doctrine  of  these  secret  liens  to  an  extent  never 
before  carried  in  any  reported,  case  in  this  State.  It  would 
overturn  the  case  of  Bayley  v.  Greenleaf ;   it  would  render  in- 
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secure  all  dealing  in  titles ;    and  the  object  of,  and  securities 
intended  by,  our  recording  acts  would,  in  eifect,  be  destroyed. 

It  is  not  perceptible  how  a  greater  degree  of  diligence  could 
1)0  reasonably  demanded  of  those  mortgagees  and  bondholders, 
tlian  a  faithful  and  diligent  search  of  the  public  records  for  a 
clear  title  and  Areedom  from  incumbrances.  A  diligence  equal 
to  this  on  tlie  ])art  of  the  plaintiff  cannot  be  claimed.  He  had 
the  i>owor  to  have  made  his  lien  public  Diligence  in  his  own 
behalf,  and  duty  to  subsequent  dealers  with  the  title,  under 
Buch  circumstances,  called  for  this  precaution  of  putting  his 
claim  where  it  could  be  subject  to  public  inspection.  This  lack 
of  diligence  on  the  part  of  the  plaintiff  should,  in  equity  alone, 
give  preference  to  the  defendants. 

I  think  there  is  still  another  ground  upon  which  to  hold  that 
tlie  plaintiff  did  not  intend  or  contemplate  the  holding  of  a 
lion  for  the  purchase  money.  He  took  an  agreement  to  receive 
tlio  one  half  of  the  consideration  in  stock  of  the  company, 
that  is,  to  receive  his  pay  in  another  commodity  than  money. 
It  w:i8  an  exchange  of  land  for  stock.  No  case  has  gone  so  far 
as  to  hold  that  Die  breach  of  a  collateral  agreement,  even  as 
between  vendor  and  vendee,  create  a  lien.  If,  at  the  instant 
of  taking  this  collnteral  agreement,  and  to  the  extent  of  the 
•mount  mentioned  in  it«  it  was  not  a  lien,  a  subsequent  breach 
of  it  would  not  give  relation  back  to  such  a  lien.  The  decree 
makes  this  jiart  of  the  consideration  also  a  lien.  This,  I  think, 
was  also  error* 

3.  The  dccxvo  which  the  }4ain  tiff  did  obtain  is  cle:irly  unjust 
i^ainst  the  defendants  in  another  stniw.  The  /ranchi4^  of 
this  railiVMBid  company,  with  its  rights  and  privileges  and  possi- 
lulities*  are  mingled  in  one  wiUi  the  mortgage  upon  the  lands. 
This  ««cret  lien  (if  i(  exists)  extended  no  funher  than  to  ihe 
land  whiv^h  the  plaintiff  conveyed :  but  the  drOFvV  extends  this 
lion.  Ivyond  the  land,  to  the  rights,  (hmchises  and  pc^biliiks 
to  which  the  lien  never  could  have  extended.  A  ssde  nnd^r  ihis 
decix^c  carric«  with  i;  rights  not  covered  by  the  lien :  :t  wo:2id 
4K'v>^r  and  dostix^v  the  interest  of  iovui  iUf  hcMvi^^  under  :})e 
m^mpi^  «^f  k$al  rights  superior  and  prior  to  the  claim  c^f  ;2>^ 
pbiniifi  These^  as  well  as  the  public  interests;,  under  t^i>  d> 
cm^  aie  all  ndle  U)  yield  to  the  power  of  this  aecres  invis^Oe 
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lien  or  trust  Before  the  plaintiff  conveyed  his  land,  this 
mortgage  was  a  legal  mortgage  lien  upon  all  the  rights  and  fran- 
chises of  this  railroad  company ;  it  was  a  legal  mortgage  npon 
all  the  lands  that  had  heen  acquired,  and  was  a  mortgage  in 
equity  u|>on  rights  to  be  acquired,  as  was  held  by  the  case  of  Sey- 
mour V.  Canandaigua  &  Niagara  Falls  R.  R.  Co.,  supra.  These 
franchises  covered  the  plaintiff's  land  in  one  sense,  because  the 
line  had  been  adopted  which  crossed  his  lands.  His  land  was 
purchased  to  be  appropriated  as  a  part  of  this  road.  So,  if  the 
plaintifi^s  lien  attached  to  the  land  for  its  consideration  money, 
it  did  not  attach  to  the  franchises,  which  he  did  not  sell,  but 
only  to  the  land  subject  to  the  franchises,  which  he  did  sell. 
Assuming  his  lien  to  exist  upon  the  land,  it  would  present  an 
anomalous  and  most  extraordinary  condition  of  liens.  It 
would  be  this:  the  mortgagees  would  hold  a  legal  mortgage 
npon  the  lands  previously  conveyed,  and  upon  the  rights  and 
firanchises  of  the  road  absolutely,  and  a  legal  recorded  mort- 
gage upon  the  lands  conveyed  by  the  plaintiff  subject  to  the 
plaintiffs  equitable  lien ;  and  the  plaintiff's  equitable  lien  on 
the  lands  conveyed  by  him  would  be  subject  to  the  legal  lien 
previously  acquired  by  the  mortgagees  upon  the  franchises,  &c. 
A  degree  to  enforce  such  a  lien  is  in  effect  a  severance  of  the 
firanchises  of  the  road  from  the  road  and  its  substantial  in- 
terests, and  a  destruction  of  the  corporation. 

This  effect,  however,  if  the  claim  is  good,  must  be  submitted 
to.  The  plaintiff  must  recover  in  this  case,  if  at  all,  upon  the 
strength  of  his  own  case ;  and,  his  claim  being  in  equity,  he  is 
bound  to  prove  it  to  be  better,  more  just,  more  equitable,  than 
the  defendant's  claim,  whether  the  latter  be  in  law  or  in  equity. 
**  Actari  incumbit  prohatio.*^  Another  rule  applies,  both  in 
law  and  in  equity.  Where  a  loss  must  fall  upon  one  of  two 
innocent  parties,  both  being  free  from  blame,  justice  being  thus 
iJi  equilibriOy  the  party  prosecuting  must  fail  unless  he  prove 
his  case  to  be  the  better.  It  is  seldom  the  case  that  the  scale 
of  justice  or  of  equity  stands  exactly  upon  an  equipoise ;  it 
will  generally  be  found  that  some  laches,  some  negligence  or 
want  of  caution,  some  want  of  good  faith,  will  cause  it  to  pre- 
jwnderate  upon  the  one  side  or  the  other.  It  seems  to  me  that 
the  keeping  of  this  secret  claim  by  the  plaintiff,  while  standing 
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%j  and  seeing  bona  fide  mortgagees  going  on  and  improving 
it,  adyancing  their  money  on  it,  npon  the  faith  of  a  clear 
record^  without  his  giving  them  notice  of  his  claim,  is  a  claim 
devoid  of  the  merit  of  equity  against  the  mortgagees.  It  is  a 
claim  not  sustained  by  good  faith,  it  is  unsuited  to  the  policy 
of  the  country,  to  the  rights  of  unrestricted  alienation,  and  to 
the  security  of  a  people  whose  titles  are  subject  to  such  fre- 
quent changes,  and  where  the  public  records  are  and  should  be 
the  reliance  and  security  against  incumbrances  and  defective 
titles.  Although  the  existence  of  such  liens  is  conceded  to  be  the 
settled  law  in  a  class  of  cases,  and  they  can  be  enforced  in  equity, 
t  think  the  plaintiff  has  not  brought  himself  withm  that  class, 
tt  seems  to  me  that  he  has  been  guilty  of  such  lachss,  such 
want  of  caution,  such  want  of  good  faith  toward  those  who 
were  expending  their  advances  upon  the  property,  that  his  lien, 
ff  he  ever  had  one,  is  lost  as  against  the  defendants,  and  that 
he  is  estopped  from  setting  it  up  or  from  prosecuting  it  against 
them. 

4^  It  is  insisted  that  the  foregoing  views  do  not  apply  to  the 
case  before  us,  inasmuch  as  the  first  mortgage  upon  the  said 
railroad  did  not  exist  against  the  plaintiff's  land  until  the  con- 
veyance was  made  by  him,  and  that  his  lien  was  not  parted 
With  at  the  time  of  the  conveyance ;  that  it  must,  therefore, 
have  existed  prior  to  (he  Uen  by  the  mortgage,  and  that  it  con- 
tinued after  the  conveyance;  that  the  mortgage  contained  only 
an  executory  agreement  for  a  lien^  and  that  the  advance  was, 
therefore,  made  on  the  promise  of  a  lien,  and  not  on  a  present 
lien.  All  this  we  have  considered.  If  the  vendor's  lien  ever 
existed,  as  an  implied  lien,  it  is  conceded  that  it  was  in  force 
as  against  the  railroad  company  as  direct  vendees.  We  have 
endeavored  to  show  that  it  could  not  have  been  intended  by 
the  parties,  vendor  and  vendee,  that  it  should  exist  We  have 
riiown,  upon  authority,  that  it  did  not  exist  against  the  bona 
Jfide  purchasers  under  the  mortgage.  We  have  shown  that 
when  the  written  mortgage  Uen  did  take  effect,  it  became  supe- 
rior to  the  lien  by  way  of  secret  trust,  which  is  only  a  trust 
between  the  parties,  ftc,  to  it  And  the  learned  referee  held, 
and,  I  think,  correctly,  that  the  first  mortgagees  held  their  lien 
upon  the  premises  from  the  instant  the  plaintiff's  land  was 
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oonyeyed  to  the  railroad  company.  The  leferee  then  assumed 
(not  in  his  finding  of  fioctSy  but  in  his  opinion)  that  the  bond- 
holders adyanced  their  money  upon  the  faith  of  the  mortgage 
before  the  plaintiff  executed  his  conveyance.  I  do  not  think 
it  material  to  the  case  whether  it  was  adyanced  before  or  after 
the  conyeyance ;  but  the  referee  is  not  sustained  in  his  assump- 
tion by  any  fact  in  the  case.  There  is  no  eyidenoe  in  the  case 
diowing  at  what  time  the  bondholders  advanced  their  money. 
The  circumstances  of  the  case  would  be  evidence  to  the  con- 
trary of  the  referee's  opinion.  The  statute  contemplates,  first, 
the  making  the  mortgage  upon  the  road^  &c^  the  putting  it 
on  record  before  the  issuing  of  the  bonds,  and  as  the  basis  upon 
which  they  are  to  be  issued ;  the  bonds  then  require  to  be 
issued,  to  be  negotiated,  ftc,  to  obtain  the  means  to  construct 
the  road.  All  this  would  seem  to  require  more  time  than  ex- 
pired between  recording  the  mortgage  and  the  plaintiff's  con- 
veyance, but  it  is  sufficient  to  say  the  plaintiff  has  failed  to 
prove  it  to  be  as  assumed. 

But,  subsequent  to  this  time,  and  after  the  advance  of  the 
money  by  the  bondholders  upon  the  first  mortgage,  the  rail- 
road company,  in  the  year  1853,  executed  two  other  mort« 
gages  upon  their  said  road,  and  upon  the  same  lands,  rights, 
privities  and  franchises  as  in  the  first  mortgage— one  for 
seven  hundred  and  fifty  thousand  dollars,  the  other  for  six 
hundred  thousand  dollars.  In  the  suit  to  foreclose  the  first 
mortgage,  the  parties  in  interest  in  these  two  subsequent  mort- 
gages were  made  parties  defendants,  and  all  the  rights  and  in- 
terests in  the  said  premises,  and  of  the  parties  thereto,  were 
sold  by  virtue  of  the  decree  so  obtained  upon  all  three  of  the 
mortgages.  The  defendants  in  this  action  became  the  pur- 
chasers. If  the  question  could  arise  whether  the  mortgagees, 
or  their  assigns,  or  the  bondholders  under  the  first  mortgage, 
were  purchasers  in  good  faith,  and  for  a  valuable  consideration, 
I  do  not  see  how  this  objection  can  be  raised  against  the 
mortgagees  and  purchasers  in  good  faith  under  the  second 
mortgages.  No  question  is  raised  whether  the  latter  mort- 
gagees were  such  in  good  faith.  Surely,  the  lien  of  these  latter 
mortgagees  was  better  than  the  plaintiff's  secret  lien.  On  this 
ground,  also,  I  think  the  defendants,  as  purchasers  in  good 
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Mtiiy  are  to  be  protected  against  the  plain tiflTs  claim ;  and,  if 
his  claim  does  exist,  equity  would  postpone  it,  and  make  it 
junior  to  the  second  and  third  mortgages.  The  defendants 
have  the  superior  equity. 

5.  It  is  also  urged  that  the  defendants  are  not  bona  fide -pxii' 
chasers  without  notice,  for  that  Potter,  one  of  the  defendants, 
before  he  paid  the  whole  purchase  money,  had  notice  of  the 
plaintiff's  lien.  An  effectual  and  perfect  answer  to  this  objec- 
tion is,  that  the  sale  was  a  legal  and  a  valid  sale.  The  bid  was 
five  hundred  thousand  dollars.  Fifty  thousand  dollars  was 
paid  down  on  the  sale  at  the  time  of  the  bid,  and  before  any 
notice  given.  By  this  sale,  and  payment  of  the  bid,  the  purchaser 
became  entitled  to  aU  the  legal  and  equitable  rights  which  any 
one  of  the  mortgagees  had  held.  The  recipient  of  the  money 
paid  on  the  bid  was  not  bound  to  refund.  The  purchaser  was 
not  bound  to  increase  his  bid  by  the  amount  of  the  plaintiff's 
claim,  upon  such  a  notice,  but  was  bound  to  complete  his  pur- 
chase by  paying  the  remainder  of  his  bid.  Notice  before  the 
payment  of  the  purchase  money,  does  not  apply  to  a  purchaser 
after  a  valid  sale  who  purchases  under  bona  fide  mortgagees 
who  hold  their  mortgages  without  notice.  As  to  Potter,  the 
purchase  being  legal,  he  having  ratified  it  by  the  payment  of 
fifty  thousand  dollars,  the  court  would  have  compelled  him  to 
complete  it,  or  forfeit  what  he  had  paid.  The  referee  was 
clearly  in  error  in  supposing  that  a  notice  from  the  plaintiff  to 
the  purchaser  after  the  sale,  after  he  had  paid  fifty  thousand 
dollars  upon  his  bid,  and  but  just  before  he  paid  the  remainder, 
had  any  legal  effect  against  him,  and  was  sufficient  to  charge 
him  as  not  being  a  purchaser  in  good  faith.  His  purchase  was 
made  when  he  bid,  when  he  paid  the  installment  and  signed 
the  agreement  to  pay  the  balance.  Upon  the  whole  case,  I  am 
of  opinion  that  the  judgment  was  erroneous,  and  should  be 
reversed. 

A  majority  of  the  judges  concurred. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide' 
event. 
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FITCH  V.  GARDENESa 

September,  18G6. 

The  client  wiihed  to  oompromiae  his  action  ;  and  his  attorney,  to  indnoe 
him  to  proeecate  it,  promised  to  make  no  charge  for  any  of  liia  eerrieef 
in  the  suit  if  he  failed  to  collect  the  whole  amount  of  the  claim.  Held, 
that  thia  was  not  a  collateral  undertaking  or  guarantee  of  collection 
within  the  statute  of  fiauda ;  and  was  not  void  for  want  of  a  written 
memorandum. 

John  Fitch  sued  John  A.  Oardenier,  in  the  sapreme  oourt^ 
to  recover  attorney  and  coansel  fees  dae  to  Fitch  fix)m  Gkur- 
denier,  in  the  snit  of  Oardenier  against  Springstein,  in  which 
I^tch  had  been  Oardenier's  attorney.  The  plaintiff  established 
his  cause  of  action. 

To  defeat  the  claim,  defendant  proved  that  while  the  Spring- 
stein  suit  was  on  trial,  the  defendant  therein  offered  to  pay 
Gardenier  one  hundred  and  fifty  dollars,  and  to  pay  his  own 
costs,  to  settle  the  suit  Oardenier  informed  his  attorney  (the 
present  plaintiff),  of  the  offer,  and  that  he  thought  it  for  his 
interest  to  accept  it  To  prevent  his  acceptance  of  the  offer, 
the  present  plaintiff  then  entered  into  an  agreement  with  Ctor* 
denier,  to  the  effect  that  he,  the,  plaintiff,  would  make  no 
charge  whatever  for  what  he  had  done,  or  what  he  should  do 
in  carrying  on  the  said  said  suit,  if  the  said  Gardenier  failed  to 
recover  judgment  in  the  said  suit  against  said  Springstein,  and 
failed  to  collect  the  whole  amount  of  his  claim  against  said 
Springstein.  Oardenier  assented  to  and  entered  into  said 
agreement,  and  on  account  thereof  refused  to  accept  the  said 
offer  of  settlement.  It  further  appeared  that  said  suit  was 
prosecuted  to  judgment,  but  that  no  part  of  the  judgment  had 
been  collected,  and  that  the  same  was  worthless  and  uncol- 
lectible. 

The  referee  found  that  this  agreement  was  original  and  mate- 
rial, in  the  one  event  largely  increasing  the  plaintiff's  costs; 
that  it  involved  expense,  time,  trouble,  risk  of  loss  to  Gar- 
denier; and  that  the  same  was  a  valuable  consideration  binding 
upon  both  parties. 
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Defendant  had  judgment,  which  was  affirmed  by  the  court 
at  general  term ;  and  plaintiff  appealed. 

John  FUch,  plaintiff  and  appellant,  in  person. 

M.  I.  Townsendy  for  defendant,  respondent 

Huirr,  J.  [After  stating  the  facts.] — The  plaintiff  claims 
that  the  agreement  was,  on  his  part,  a  colkteral  undertaking, 
void  by  the  statute  of  frauds,  and  that  he  is  still  entitled  to  re- 
coyer  the  amount  of  his  claim  against  Gardenier. 

The  statute  declares  that  *^  every  special  promise  to  answer 
for  the  debt,  default  or  miscarriage  of  another  person,  shall  be 
Toid  unless  such  agreement,  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  therewith."  2  R.  S.  p.  140, 
§  2,  Fdm.  ecU 

That  the  general  principles  of  law  on  the  subject  of  becom- 
ing security  for  the  debt  of  another,  are,  as  claimed  by  the 
plaintiff,  that  the  agreement  must  not  only  be  upon  a  valid 
consideration,  but  that  it  must  be  in  writing  and  signed  by  the 
party  to  be  charged,  there  can  be  no  doubt  If  the  plaintiff  in 
this  case  had  guaranteed  to  Gardenier  the  collection  of  his 
judgment  against  Springstein,  and  Gardenier  had  brought  an 
action  against  him  to  recover  the  amount  of  such  debt,  the 
principles  invoked  by  the  plaintiff  would  have  been  applicable. 
In  the  present  case  there  is  tio  such  claim.  The  plaintiff  is 
not  called  upon  for  payment  of  Mr.  Springstein's  debt  It  is 
not  alleged  that  he  has  entered  into  an  agreement  for  its  di- 
rect payment ;  nor  is  any  claim  for  payment  made  upon  him. 
There  is  no  principle  of  law  that  prevents  a  creditor,  upon  a 
good  consideration,  from  making  the  payment  of  his  claim  de- 
pendent upon  a  contingency,  nor  is  there  any  statute  that  re- 
quires an  agreement  to  that  effect  to  be  in  writing.  That  was 
the  present  case.  The  plaintiff  had  an  accruing  claim,  not 
due  in  the  whole,  until  the  close  of  the  trial  in  which  he  was 
engaged.  Upon  a  valid  consideration,  consisting  both  of  pro- 
spective advantage  to  himself,  and  of  hazard  and  expense  to 
Gkirdenier,  he  agrees  with  Gardenier,  while  such  trial  is  in  pro- 
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gressy  that  the  whole  of  his  compensation,  past  and  future,  shall 
depend  upon  the  contingency  of  the  collection  by  Oardenier  of 
his  claim  against  Springstein.  I  can  perceive  no  objection  to 
this  agreement,  although  not  in  writing ;  and  as  it  is  found  by 
the  referee  that  the  Springstein  debt  has  not  been  paid,  and  is 
worthless  and  uncollectible,  it  forms  a  defense  to  the  plaintifTs 
claim  for  costs. 

The  statute  now  existing  repeals  all  laws  ^  restricting  or  con- 
trolling the  right  of  a  party  to  agree  with  an  attorney,  solicitor 
or  counsel,  for  his  compensation.^     Code,  §  303. 

The  plaintiff  was  at  liberty  to  agree  with  Gardenier  that  his 
compensation  should  be  one-half  only  of  the  statutory  fees,  or 
tiiat  it  should  be  double  that  amount,  or  that  it  should  depend 
upon  any  contingency  contemplated  by  the  parties.  He  chose 
to  make  the  agreement  found  by  the  referee,  and  must  abide 
by  its  results. 

The  judgment  should  be  nfBrmed,  with  costs. 

All  the  judges  concurred,  except  Porter,  J.,  not  voting. 
Judgment  aflSrmed,  witli  costs. 


I 
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December,  1865. 

The  pvrehMsr  of  mrml  property,  under  a  deed  in  which  the  grantor 
bounds  the  premiaes  oonyeyed  by  a  road  orpropoeed  road  over  land  re- 
tained by  him,  it  entitled  to  a  right  of  way  over  tuch  land ;  but  to  en- 
title him  to  have  the  road  or  street  opened  to  the  width  indicated  opon 
the  grantor's  map,  it  must  have  been  accepted  by  the  pnblic,  by  formal 
opening  or  by  user.* 

Cbrret  T.  B.  Fonda  sued  John  B.  Borstin  the  supreme 
ooortv  to  compel  the  opening  of  a  street  The  complaint  al- 
leged that  the  defendant,  in  the  year  1835,  being  the  owner  of 
certain  lands  in  a  place  now  known  as  the  village  of  Fonda, 

*  Compare  Bridger  s.  Pierson,  45  If,  T.  SOI ;  reversing  1  Laii9,  481  • 
Cos  V.  James,  45  N.  F.  557 ;  affirming  59  Borfr.  144. 
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caused  them  to  be  surveyed  and  laid  out  into  lots,  with  streets, 
alleys  and  squares,  and  caused  a  map,  upon  which  they  were, 
delineated,  to  be  filed  in  the  county  clerk's  office.  That  he  sold 
and  conveyed  to  divers  persons  a  number  of  these  lots,  and  in 
the  deeds  referred  to  and  bounded  such  lots  upon  the  streets 
delineated  on  the  map.  That  defendant,  on  April  1, 1840,  con- 
veyed lot  No.  390,  as  laid  down  on  the  map,  to  one  Geo.  W. 
Hatch.  And  by  various  mesne  conveyances,  the  title  thereto 
became  vested  in  the  plaintiff,  by  deed  to  him  in  fee.  That  said 
lot  was  bounded  on  three  sides  by  lands  belonging  to  defend- 
ant, and  on  the  west  side  by  a  street  called  Broadway ;  which 
had  been  for  some  time  open ;  and  was  now  open  and  in  use  as 
a  public  highway  down  to  and  within  about  three  hundred  feet 
of  the  lot  No.  390,  to  which  there  was  no  other  way  of  access 
than  across  lands  of  defendant 

The  prayer  of  the  complaint  was  for  the  opening  of  Broadway, 
as  laid  down  on  the  map,  to  the  southwest  comer  of  lot  390. 

The  supreme  court  held  that,  as  toward  the  grantees,  there 
was  a  complete  dedication  to  the  extent  of  the  full  width  of  the 
street ;  and  gave  judgment  for  plaintiff 

E.  T.  Schenck,  attorney  for  defendant,  appellant 

ff.  B,  Cushnetfy  for  plaintiff,  respondent 

By  the  Court. — Brown,  J.  [After  stating  the  facts.] — 
The  plaintiff  having  succeeded  to  the  rights  of  Hatch,  the  de- 
fendant's grantee,  is  plainly  entitled  to  an  easement  or  right  of 
way  over  and  upon  the  street  called  Broadway,  to  the  public 
highway.  This  result  follows  from  the  rule  that  when  the 
grantor  bounds  the  lands  which  he  conveys,  by  roads,  whether 
existing  or  to  be  made  over  the  lands  retained  by  him,  the  pur- 
chaser tikes  as  an  incident  of  the  grant  the  right  to  the  use  of 
such  roads.  This  is  the  rule  with  regard  to  rural  property. 
So  that  whether  the  servitude  which  the  plaintiff  claims  be  a 
rural  or  an  urban  servitude,  to  this  extent  his  claim  could  ad- 
mit of  no  dispute.  In  regard  to  sales  and  conveyances  of 
property  in  cities  made  with  reference  to  maps  in  which  streets 
are  laid  down  and  delineated,  the  rights  of  the  grantees  extend 
much  Airther.    Under  certain  circumstances,  to  which  I  will 
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allude,  they  have  the  right  not  only  to  the  way  or  passage  bnt 
also  to  haye  the  streets  opened  and  maintained  of  the  width 
described  on  the  map.  It  Is  said  in  some  of  the  cases  that  there 
is  an  implied  grant  of  the  streets,  and  in  others  that  the  map 
becomes  part  and  parcel  of  the  deed  of  conyeyance.  But  the 
principle  upon  which  the  right  rests  is  that  of  dedication  to 
the  public  for  the  uses  of  the  street.  This  principle  is  held 
to  apply  whether  the  streets  haye  been  laid  out  by  the  public 
authorities  or  by  the  proprietors  of  the  lands  themselyes.  The 
adjudications  upon  the  subject  are  mostly  to  be  found  in  the 
reported  cases  for  the  assessment  of  the  damages  upon  the 
opening  of  the  streets  for  public  use.  The  courts  holding  that, 
in  yiew  of  such  a  clear  and  manifest  intention  by  the  donor  to 
dedicate  the  land,  and  as  he  could  use  it  for  no  other  purposes, 
the  damages  to  which  he  was  entitled  were  merely  nominal  In 
all  these  cases  the  rule  is  stated  without  any  qualification,  and 
in  quoting  firom  them,  the  fact  that  the  public  authorities  were 
proceeding  themselyes  to  haye  the  damages  assessed  and  the 
street  opened,  was  oyerlooked,  or  little  or  no  consequence  at- 
tached to  it.  Before  the  land  can  be  deemed  fully  dedicated  so 
as  to  entitle  the  purchasers  to  haye  the  street  opened  to  the 
width  and  extent  mentioned  in  the  map,  it  must  haye  been  ac- 
cepted by  the  public  by  formally  opening,  as  in  the  assessment 
cases  referred  to,  or  inferentially  by  user.  This  is  the  doctrine 
of  the  case  of  Badeau  r.  Mead,  14  Barb,  328 ;  as  it  is  also  that 
of  Holdane  v.  Trustees  of  Cold  Spring,  21  N.  Y.  474. 

Judge  Wbiqht,  in  the  opinion,  says :  "  To  complete  the  ded- 
ication of  a  highway,  if  there  be  no  formal  aicceptance  by  the 
pubUo  authorities,  the  acceptance  should  be  made  oat  by  com- 
mon aser  as  a  highway  of  the  land  dedicated.  If  the  way  at- 
tempted to  be  dedicated  is  not  susceptible  of  public  use  or  pas- 
sage and  cannot  become  a  highway,  it  is  difficult  to  see  how  a 
mere  use  by  the  public  can  be  any  eyidence  of  acceptance.^ 
The  case  which  the  learned  jadge  had  under  consideration  was 
that  of  a  cul  de  sac  and  could  not  be  used  as  a  public  thorough- 
fiure.  The  case  now  before  us  resembles  it  in  this  jmrticular. 
The  public  authorities  of  the  yillage  of  Fonda  neycr  had  sig- 
nified their  acceptcnce  of  *  the  street  called  Broadway.  They 
bad  not  taken  any  proceedings  to  open  it,  and  the  public  bad 
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not  used  it  It  had  been  inclosed  and  used  for  cnliiyation 
since  1837  or  1838,  the  time  the  map  was  made  and  the  street 
delineated  upon  it  It  was  under  cultivation  when  Hatch  ob- 
tained his  deed. 

T7p  to  the  time  of  the  commencement  of  this  action,  the 
plaintiff  had  never  been  in  possession  of  his  lot,  No.  390,  but  he 
walked  to  it  once  and  climbed  over  the  fence,  and  went  upon  it 
just  before  he  commenced  his  action.  There  is  a  very  sufficient 
reason  why  the  public  authorities  did  not  accept  and  open  the 
street,  and  why  the  public  never  used  it  It  was,  at  certain 
times  of  the  year,  incapable  of  public  use,  being  overflowed  by 
the  waters  of  the  Mohawk  river.  This  overflow  created  an  in- 
surmountable obstacle  to  its  use  as  a  public  street  For  more 
than  twenty  years  after  the  filing  of  the  map,  this  proposed 
street  has  remained  in  a  state  of  nature,  nnworked,  untraveled 
and  unused  by  any  human  being.  Neither  the  plaintiff,  nor 
any  of  those  under  whom  he  claims,  has  had  occasion  to 
go  upon  any  part  of  it  If  he  or  any  of  the  other  owners  upon 
the  street  desire  to  have  it  accepted  by  the  public  authorities  of 
the  village  of  Fonda,  and  opened  and  worked  for  public  use, 
and  he  or  they  are  willing  to  bear  their  share  of  the  burden  of 
the  improvement,  it  is  open  to  them  to  do  so.  But,  until  it  is 
accepted,  either  formally  or  inferentially,  if  he  has  at  all  times 
the  right  of  passage  over  it,  it  is  all  he  can  demand.  If  this 
right  is  interrupted  or  impeded  he  has  his  common  law  action 
for  damages  against  those  who  obstruct  him  in  the  enjoyment 
of  this  right  He  is  not  satisfied  with  that,  but  invokes  the 
equitable  powers  of  the  courts  to  open,  under  its  judgment,  this 
unmade  street,  to  the  extent  of  one  hundred  feet  wide,  when  it 
will  benefit  no  one,  and  there  is  every  reason  to  think  the  pub- 
lic and  the  public  authorities  will  have  nothing  to  do  with  it 
The  authoritie3  cited  by  Mr.  Justice  Potter,  in  his  dissenting 
opinion  in  the  court  below :  Van  Bergen  v.  Van  Bergen,  3  Johns. 
CL  282 ;  Attorney-General  v.  Nichol,  16  Ves.  338 ;  Olmsted  v^ 
Loomis,  6  Barb.  152, 160 ;  S^orf/  Eq.  Jur.  925 ;  are  to  the  effect 
that  the  court  of  chancery  does  not  interfere  to  prevent  or  re- 
move a  private  nuisance  unless  erected  to  the  prejudice  or  an- 
noyance of  a  right  long  previously  enjoyed.  It  must  be  a 
strong  and  mischievous  case  of  pressing  necessity,  or  the  right 
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mast  have  been  preyiously  established  at  law,  to  entitle  a  party 
to  call  to  his  aid  the  jnrisdiotion  of  the  court  The  most  that 
the  plaintiff  can  complain  of  is  a  private  nuisance,  from  which 
he  has  not  suffered  and  can  hardly  suffer  the  slightest  pre- 
judice. 

The  judgment  of  the  general  and  special  terms  should  be 
reversed,  and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

All  the  judges,  except  Dayies  and  Wbight,  J  J.,  concurred. 

WsiOHT,  J.,  delivered  a  dissenting  opinion,  to  the  same  effect 
as  the  decision  of  the  court  below. 

Judgment  reversed,  and  new  trial  ordered,  costs   to  abide 
event 


FOBD  V.  JAMES. 

September,  1868. 

A  delivery  of  a  deed  to  the  agent  of  the  grantee  to  be  held  while  he 
shall  consider  whether  he  shall  accept  it,  is  not  a  yalid  deliverj. 

Pending  a  negotiation  for  a  conveyance,  the  grantor's  attorney  induced 
the  grantee's  agent  to  advance  a  trifling  som  of  money,  and  receive  the 
deed,  on  an  agreement  that  the  deed  shoold  be  returned  and  the  money 
refunded  if  the  conveyance  was  not  accepted.  The  grantee's  agent 
caused  the  deed  to  be  put  on  record  secretly,  and  returned  the  money 
to  the  grantor's  attorney,  representing  to  him  that  he  had  returned  the 
deed  to  the  grantor.    Held,  no  delivery.* 

•  See  People  «.  Bostwick,  82  i^.  F.  445;  Fisher  «.  Hall,  41  Id,  416; 
Fonda  v.  Sage,  48  Id.  178,  affirming  46  Barb.  100 ;  Everett  v.  Everett, 
48  N.  F.  218 ;  Crosby  «.  HUlyer,  24  Wend.  280 ;  Brackett  v.  Barney,  28 
Jf.  F.  888 ;  Hoag  e.  Owen,  60  Barb.  84. 

In  Cariobs  9.  Platt,  the  deed  was  delivered  to  the  attorney  employed 
by  the  purchaser  to  examine  the  title.  It  appeared  by  the  evidence  that 
the  attorney  was  authorized  to  receive  the  deed,  and  it  was  in  fact  handed 
to  him,  and  he  held  it  until  the  return  of  his  client  from  an  absence  from 
the  dty,  who  then  refused  to  accept  it. 

Ths  New  York  euperior  court  held  that  as  matter  of  law  this  was  not  a 
deUvery  (7  ^66.  Pr.  N.  5.,  42 ;  S.  C,  88  How.  Pr.,  100). 

Tsis  OOUBT  reversed  the  decision  (March,  1871)  on  the  ground  that 
there  being  evidence  tending  to  show  that  the  grantor  intended  to  make 
an  effectual  delivery,  and  the  recollection  of  the  attorney  being,  by  his 
testimony,  shown  to  be  indistinct,  the  question  whether  there  had  been 
an  effectual  delivery  was  one  of  fact,  which  should  have  been  submitted 
to  the  jury. 

Judgment  reversed  and  new  trial  ordered,  costs  to  abide  event. 
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Hannah  Ford  brought  this  action,  in  the  supreme  court, 
against  Edward  D.  James  and  Sarah,  his  wife,  Albert  S.  James 
and  Mary  L.,  his  wife,  and  Stephen  C.  Williams,  to  set  aside  a 
deed  as  a  cloud  on  plaintiffs  title. 

The  land  formerly  belonged  to  Letitia  Graham,  wife  of  one 
John  Graham,  and  defendants  claimed  under  a  deed  executed 
by  them,  which  plaintiff  insisted  was  never  deliyered. 

On  the  trial  a  witness,  Spencer,  testified  that  he  was  the 
agent  of  the  grantors  (the  Grahams)  for  the  sale  of  the 
premises ;  that  a  deed  thereof,  purporting  to  convey  the  land 
to  Albert  S.  James,  was  made  out  and  executed,  and  acknowl- 
edged by  the  grantors,  which  he  had  in  his  hands ;  that  Ed- 
ward D.  James  had  had  some  negotiations  with  witness  for  the 
purchase  of  the  land  and  its  conveyance  to  Albert  S. ;  that 
Spencer,  having  the  deed  in  his  possession,  went  to  see  Mr. 
Edward  D.  James  and  told  him  he  was  very  anxious  he  should 
take  the  property ;  that  Graham  had  twenty-five  dollars  to  pay 
that  afternoon,  &c. ;  that  Edward  D.  James  replied,  that  "  he 
would  give  me  twenty-five  dollars,  and  I  might  leave  the  deed 
with  him  and  call  in  a  day  or  two,  when,  if  he  concluded  to 
take  the  property,  he  would  pay  me  the  balance,  and  if  he  de- 
cided not  to  take  it,  he  would  return  the  deed ; "  that  Spencer 
took  the  money  and  gave  it  to  Graham ;  that  some  time  after- 
ward he  met  Mr.  Edward  D.  James,  and  he  said  he  did  not 
think  it  worth  his  while  to  take  the  property ;  that  he  told 
James  he  would  give  him  back  the  money ;  that  he  afterward 
paid  to  James  the  twenty  five  dollars,  and  he  said  he  would 
send  back  the  papers ;  that  he  afterward  inquired  of  him  why 
he  had  not  sent  them  back,  and  James  told  him  he  had  sent 
them  to  Mr.  Graham.  It  appeared  that  he  did  not  send  the 
deed  to  Graham,  but  retained  it,  and  caused  it  to  be  recorded. 
There  was  no  claim  of  any  delivery  of  the  deed,  other  than 
what  was  made  by  Spencer. 

Albert  S.  James  and  wife  conveyed  to  the  wife  of  defendant 
Edward  D.  James ;  but  the  deed  was  incorrectly  recorded,  a 
mistake  being  made  in  the  description.  She,  with  her  hus- 
band, mortgaged  the  land  to  Stephen  C.  Williams. 
•  Plaintiff  claimed  under  a  conveyance  from  John  Graham  and 
wife,  made  subsequent  to  the  deed  to  Albert  S.  James  and  wife. 
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BALCOH9  J.,  before  whom  the  case  was  tried,  found  as  a  con- 
clusion of  fact,  that  the  deed  in  question  was  never  deliyered 
to  Albert  S.  James  or  to  any  one  for  his  use,  and,  as  conclusion 
law,  that  it  conveyed  no  title. 

Tlie  supreme  court  at  general  term  held,  upon  the  authority 
of  Jackson  v.  Dunlap,  1  Johns.  Cos.  114 ;  Jackson  v.  Phipps, 
12  Johns.  418 ;  Crosby  v.  Hillyer,  24  Wend.  280,  that  there  was 
no  delivery. 

Plaintiff  had  judgment,  and  defendants  appealed. 

/.  T.  Williams,  for  defendants,  appellants. — That  the  deed 
was  delivered ;  cited.  Coke  Lit.  36  a;  Touchst.  69 ;  Thorough- 
good's  case,  9  CohCy  137  a;  Flagg  v.  Mann,  2  Sumn.  487; 
Worral  v.  Munn,  5  N.  Y.  (1  Seld.)  229.  Albert  S.  could  ratify 
the  delivery  to  Edward  D.,  his  agent  Com.  Bank  of  Buffalo 
r.  Warren,  15  iV.  Y.  577;  Story  on  Ag.  §  258;  Brisbane  v. 
Adams,  3  N.  Y.  (3  Comst.)  131 ;  Sweetson  v.  French,  2  Cush. 
309 ;  Keeler  v.  Salisbury,  33  N.  Y.  048 ;  Hopkins  v.  Mollineux, 
4  Wend.  4G5. 

John  E.  Burrill  for  plaintiff,  respondent 

Clebee,  J. — 1.  The  transaction  between  Edward  D.  Jamea 
and  Charles  S.  Spencer  had  none  of  the  essential  requisites  of 
a  delivery.  An  absolute  delivery  is  one  which  is  complete  upon 
the  actual  transfer  of  the  instrument  from  the  possession  of 
the  grantor;  and  it  may  be  by  acts  merely,  by  words  merely, 
or  by  both  combined ;  but  in  all  cases,  an  intention  that  it 
shall  be  a  delivery  must  exist  So  far  from  this  being  an  ele- 
ment in  this  case,  at  the  time  the  deed  was  placed  in  the  hands 
of  Edward  D.  James,  he  declared  that  he  did  not  then  receive 
it  as  a  conveyance,  but  that  he  would  determine,  within  a  day 
or  two,  whether  his  brother  would  accept  it ;  and,  if  he  de- 
termined within  thut  time  not  to  accept  it,  he  would  return  the 
deed  to  Spencer,  and  receive  back  the  twenty-five  dollars, 
which  he  bad  advanced ;  but,  if  he  determined  to  accept  it 
within  that  time,  he  would  pay  the  remainder  of  the  agreed 
purcliaso  money.     So  it  is  clear  that  there  was  and  could  have 

been  no  such  acc3ptance  as  the  law  requires.    There  was  no 
11 
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intention,  by  his  own  avowal,  then,  to  accept ;  this  was  to  be 
determined  sabsequently.  Accordingly,  within  the  time,  he 
resolved  not  to  accept ;  he  called  upon  Spencer  and  received 
back  the  twenty-five  dollars. 

2.  The  conveyance  from  Albert  S.  James  to  the  wife  of  Ed- 
ward, gave  her  no  rights ;  the  act  was  not  genuine ;  it  was 
procured  by  her  husband  to  consummate  the  fraud,  and  no 
consideration  was  paid.  She  was  evidently  not  a  purchaser  in 
good  fiiith,  and  so  the  referee  has  found.  The  description,  in 
the  record  of  the  deed,  was  totally  different  from  that  in  the 
deed ;  so  that  if  subsequent  purchasers,  before  the  correction 
of  the  record,  could  be  affected  by  a  transaction  of  this  kind, 
there  was  no  notice  to  them,  actual  or  constructive.  The  only 
one  of  the  defendants  whose  conduct  was  bona  fide^  and  who 
suffered  loss  from  this  fraudulent  transaction,  was  Williams 
But  as  the  mortgagors  had  no  title,  only  a  fraudulent  record, 
pretending  to  give  them  a  title,  they  could  convey  nothing  to 
any  person,  however  innocent  he  may  be. 

The  judgment  should  be  affirmed,  with  cost& 

Gboveb,  J. — The  finding  of  the  fact  by  the  special  term, 
that  the  deed  dated  May  28, 1852,  from  John  Oraham  and  wife, 
to  the  defendant,  Albert  S.  James,  of  the  land  in  question,  was 
never  delivered,  if  sustained,  disposes  of  the  case  in  favor  of 
the  respondent,  and  renders  an  examination  of  the  other  ques- 
tions raised  upon  the  trial  unnecessary.  It  is  obvious,  that,  if  | 
that  deed  is  void  for  the  reason  that  it  was  never  delivered,  all 
titles  derived  therefrom  by  subsequent  conveyances  must  fall 
with  it  The  judgment  of  the  special  term  having  been 
affirmed  by  the  general  term,  this  finding  must,  by  this  court, 
be  held  conclusive  ujwn  the  parties,  unless  wholly  unsupported 
by  evidence.  An  inquiry  cannot  be  gone  into  here,  as  to 
whether  the  finding  was  against  the  weight  of  evidence. 

[The  learned  judge  here  recited  the  testimony  of  Spencer  as 
stated  above,  and  continued  as  follows.]  Taking  the  evidence 
of  Spencer  alone,  and  it  clearly  appears  that  he  never  made  any 
delivery  of  the  deed,  conditional  or  otherwise.  He  did  not  de- 
liver it  to  James,  as  and  for  the  deed  of  the  grantors,  but 
merely  left  it  with  him  as  depositary  until  ho  should  determine 
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whether  or  not  he  would  take  the  land.  This  constitntes  no 
legal  delivery.  A  deed  may  be  deposited  with  the  grantee  6r 
hiinded  to  him  for  any  purpose  other  than  as  the  deed  of  the 
grantor,  or  as  an  effectiye  instrument  between  the  parties,  with- 
out becoming  at  all  operative  as  a  deed.  The  eyidence  in  con-  . 
diet  with  Spencer^s,  tending  to  show  that  it  was  delivered  as  the 
deed  of  the  grantors,  cannot  be  considered  by  this  court  upon 
this  appeaL  The  supreme  court  had  the  power  to  reverse  the 
finding  of  the  special  term,  upon  the  ground  that  it  was 
against  the  weight  of  evidence,  but  this  court  has  no  such 
power. 
The  judgment  appealed  fi:x>m  must  be  affirmed. 

A  majority  of  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


FOEMAN  V.  WHITNEY. 

December,  1866. 

Under  a  bequest  to  the  widow,  for  life,  of  the  interest  on  a  specified 
sum,  or  BO  mnch  thereof  aa  the  execaton  maj  deem  necesiiarj  for  her 
comfort,  she  is  entitled  to  so  much  as  is  requisite  to  give  security  front 
want,  and  f  umisli  reasonable  physical,  mental  and  spiritual  enjoyment. 

The  fact  that  she  is  supported  by  a  son,  under  an  agreement  to  maintaiii 
her  for  life,  does  not  excuse  the  executor's  neglect  to  niake  regular  and 
sufficient  payments. 

She  is  entitled  to  choose  her  own  place  of  abode.* 

Clarissa  Forman  sued  Edwin  H«  Whitney  and  Susan  and 
Elizabeth  Ann  Coapman,  executors  of  the  will  of  Ambrose 

*  See  Smith  v.  Bowen,  85  iV.  F.  88 ;  Tobias  «.  Cohn,  86  Jd.  808 ;  Bundy 
9.  Bandy,  88  Id.  410 ;  47  Barb,  185 ;  Tedder  v.  Saxton,  46  Barb,  188 ; 
Burns  o.  aarke,  87  /d.  496 ;  Gilman  v.  Reddington,  24  iVl  F.  9 ;  1  ffiU.  492 ; 
Hull  V,  Hull,  24  y,  Y,  647  ;  Terpenning  «.  Skinner,  80  Barb,  878 ;  Hart 
9.  Hart  22  Barb.  606 ;  overruling  in  effect,  14  Haw.  Pr,  418 ;  McKellip  «. 
McKellip,  8  Barb.  552;  Hawley  v.  Morton,  28  /d.  255 ;  Loomis  v.  Loomis, 
35  /d.  624;  Butler  v.  Tucker,  24  Wend.  447;  Pool  v.  Pool,  1  HiU,  680;' 
Menritt  «.  Seaman,  6  if.  T.  (2  8eld.)  168 ;  Ferris  «.  Purdy,  10  JohM.  809. 
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Whitney,  deceased,  to  recover  the  whole  interest  on  the  sum  of 
three  thousand  dollars,  under  a  proyision  in  the  will  of  the 
testator,  and  to  compel  the  regular  payment  to  plaintiff  of  the 
whole  interest  thereafter  to  accrue  on  that  sum. 

The  testator^s  will  contained  the  following  provision  for  the 
plaintiff:  '^  I  give  and  bequeath  to  my  wife,  Clarissa  Forman, 
during  her  natural  life,  the  interest  of  three  thousand  dollars, 
or  so  much  of  said  interest  as  my  executors  may  deem  neces- 
aary,  for  her  comforf  The  principal,  after  her  death,  he  gave 
to  his  grandchildren. 

The  testator  gave  the  residue  of  his  estate  to  the  two  daugh- 
ters, who  were  executrices  of  the  estate,  and,  with  Whitney, 
were  the  defendants  in  this  action. 

More  than  ten  years  before  the  testator's  death,  one  of  the 
sons  had  entered  into  an  agreement  with  his  mother  (the  pres- 
ent plaintiff)  that,  in  consideration  of  her  releasing  a  certain 
claim  of  dower,  he  would  provide  her  during  her  life  with  good 
and  comfortable  food,  lodging  and  board,  in  a  comfortable  and 
proper  part  of  the  dwelling-house,  and  furnish  her  with  all 
things  suitable  for  her  comfortable  maintenance,  except  cloth- 
ing. After  testator's  death  the  widow  resided  with  this  son, 
under  this  agreement;  and  the  defendants  claimed  that  they 
were  not  bound  to  pay  over  more  of  the  interest  specified  in 
the  will  than  was  specifically  needed  by  her ;  and  in  nearly  two 
years  and  a  half  after  testator's  death,  and  before  this  action 
was  brought,  they  paid  her  only  forty-five  dollars.  They  also 
relied  on  the  &ct  that  the  daughters  had  requested  their 
mother  to  come  and  live  with  them  and  be  by  them  supported, 
and  provided  with  everything  necessary  to  her  comfort. 

It  was  proved  that  the  estate  left  by  the  deceased  was  worth 
upwards  of  twenty-thousand  dollars.  That  plaintiff  had  only 
received  forty-five  dollars.  That  she  was  aged,  unable  to  worl^ 
and  the  whole  interest  was  necessary  for  her  comfort  and  sap- 
port  That  defendants  had  not  inquired  into  her  necessities, 
Bor  answered  her  applications  for  money,  nor  fixed  any  time  of 
payment,  nor  any  amount  The  judge  before  whom  the  cause 
was  tried  gave  judgment  for  the  plaintiff,  for  the  whole  in- 
terest (less  what  had  been  paid),  to  be  paid  at  a  fixed  time, 
yearly,  but  allowed  no  costs  to  either  party. 
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The  supreme  court  at  general  term,  on  appeal  from  the  jadg^ 
ment,  iu  an  opinion  by  Lott,  J,,  held  that,  as  the  clanse  in  the 
will  did  not  refer  to  the  agreement  for  support,  it  should  not  be 
deemed  auxiliary  to  it,  but  independent  of  it ;  and  plaintiff  was 
Iree  to  find  a  home  elsewhere ;  hence,  the  justice  was  warranted 
in  finding,  in  the  absence  of  proof  to  the  contrary,  that  the 
whole  interest  was  necessary  for  her  support  The  inyitation 
of  the  daughters  was  no  answer  to  her  claim  in  this  action, 
because  she  had  the  right  to  select  her  own  home.  In  affirm- 
ing the  judgment,  they,  howeyer^  reserved  leave  to  defendants 
to  apply  thereafter  on  new  circumstances,  for  a  reduction  of 
the  allowance.    Defendants  appealed  to  this  court 

Oeorge  Raikbttm,  for  defendants,  appellants, — ^Insisted  that 
the  court  erred  in  the  findings  of  fact,  as  to  the  amount  of 
prepay,  the  necessity  of  the  whole  interest,  and  defendants' 
neglect,  and  in  the  conclusion  of  law,  that  defendants  had  not 
acted  in  good  faith,  and  that  plaintiff  was  entitled  to  recover. 

Attard  ArUhony,  for  plaintiff,  respondent, — Cited  Taylf>fs 
Prec  of  WillBy  53,  561 ;  Stillwefl  v.  Bernard,  6  Vee.  520 ;  1 
Barb.  Cli.  411 ;  3  Sandf.  Ch.  623 ;  6  Paige,  298. 

By  the  Court. — ^Davis,  J. — ^This  appeal  is  wholly  without 
merit  The  only  error  of  the  court  below  was  in  not  awarding 
costs  to  the  respondent 

The  testator,  leaving  a  property  valued  at  more  than  twentj 
thousand  dollars,  made  no  provision  for  his  widow,  except  the 
annual  interest  of  three  thousand  dollars.  This  he  directed  to 
be  paid  to  her  by  his  executors,  or  so  much  thereof  as  they 
**  should  deem  necessary  to  her  comtbrf*  She  was  old  and  un- 
able to  support  herself.  The  judge  before  whom  the  action 
was  tried  found  that  she  needed  for  her  comfort  the  whole  of 
the  annual  interest  bequeathed  to  her.  But  her  daughters,  who 
were  executrices  of  the  will  and  residuary  legatees,  entitled  to 
take  whatever  could  be  saved  out  of  the  interest  provided  for 
the  old  lady,  had  furnished  to  her,  daring  a  period  of  more 
than  two  years,  the  munificent  sum  of  forty-five  dollars.  The 
judge  found,  also,  that  the  trustees  had  made  no  inquiries  into 
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her  wants  and  necessities ;  that  they  had  not  answered  her  ap- 
plications for  money,  and  had  fixed  no  amount^  nor  time  of 
payment  of  any  sum  which  in  their  discretion  she  was  entitled 
to  receive ;  and  that  the  payments  which  made  up  the  pit- 
.tance  above  named  had  been  *^  fitful,  uncertain  and  insuffi- 
cient" 

Such  an  apparent  abuse  of  the  trust  confided  to  them  by  the 
will,  should  demand  a  clear  explanation  and  valid  excuse,  with- 
out which  it  would  seem  to  have  been  dictated  by  a  heartless 
avarice  looking  only  to  the  future  interests  of  the  residuary 
legatees.  The  excuse  put  forward  is  found  in  the  fact  that, 
under  an  agreement  between  the  plaintiff  and  her  son,  she  was 
entitled  to  her  board  and  lodging  in  his  house  so  long  as  she 
chose  to  remain  there;  and  in  the  assumption  that  nobbing 
further  could  be  necessary  to  her  comfort  but  suitable  clothing, 
for  which  the  old  lady  testified  she  had  never  suffered — though 
she  naively  added,  '^I  might  have  looked  better.'' 

This  excuse  was  altogether  too  narrow.  The  comfort  for 
which  the  testator  provided  was  not  bounded  by  a  mere  quan- 
tum sufficit  to  eat,  to  drink  and  to  wear.  The  most  advanced 
old  age  demands,  while  reason  remains,  something  more  than 
these  for  its  continued  enjoyment  of  life.  The  woid  embraces 
whatever  is  requisite  to  give  security  from  want,  and  famish 
reasonable  physical,  mental  and  spiritual  enjoyment  It  im- 
plies, says  Webster,  ^^  some  degree  of  positive  animation  of  the 
spirits,  or  some  pleasurable  sensations  derived  from  hope  and 
agreeable  prospects."  Mrs.  Forman  was  entitled  to  feel  that 
sense  of  independence  which  would  fiow  from  the  fact  of 
having  a  sure  income  adequate  to  her  few  and  limited  wants ; 
to  feel  at  liberty  to  go  and  come  in  unrestricted  freedom,  and 
te  visit  her  friends  and  relatives  at  her  own  pleasure,  with  no 
depression  of  spirits  from  the  idea  that  she  is  or  may  be  a  bur- 
den to  them.  In  short,  to  possess  those  nameless  currents  of 
enjoyment  which  take  theur  rise  in  the  assurance  of  money  in 
the  pocket  and  more  to  come. 

Instead  of  this,  she  has  had  under  her  husband's  will  forty- 
five  dollars,  and  a  lawsuft!  the  latter  carried  through  all  the 
courts  to  this  ultimate  tribunal,  while,  in  the  mean  time,  sbe 
has  been  rapidly  verging  on  the  venerable  age  of  eighty  years. 
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One  might  almost  doubt  the  filial  aflTection  of  such  trustees^  if 
their  good  faith  were  not  solemnly  averred  in  the  pleadings. 

I  am  of  opinion  that  the  judgment  should  be  affirmed,  with 
costs  of  this  appeal,  and  with  ten  per  cent  damages  for  the 
delay,  to  be  computed  on  all  moneys  now  due  under  the 
decree. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs,  and  ten  per  ceni  damages. 


POSTEE  V.  VAN  WYCK. 

September,  1867. 

Tax  asBessors,  haying  juriadiction  of  the  person  and  of  the  enbjeet 
matter — ^that  is,  taxation  of  property — and  inyested  by  the  statute  with 
authority  to  decide  what  property  is  taxable  and  what  exempt,  act 
jadidally  in  so  deciding ;  and  an  assessment,  though  clearly  erroneous 
in  oyerruling  a  claim  of  exemption,  is  not  void. 

It  makes  no  difference  whether  the  claim  of  exemption  arises  from  State 
or  naUonal  law. 

The  determination  of  the  assessors  to  impose  a  tax  is  a  judicial  deter- 
mination ;  and  an  error  therein,  although  it  may  be  corrected  by  an 
appropriate  proceeding,  does  not  lay  the  foundation  for  an  action  at  law 
by  the  person  assessed  to  redress  the  alleged  injury,* 

Three  tax-payers  of  the  city  of  Poughkeepsie  had  contro- 
Tersy  with  the  city  corporation,  the  tax  assessors  and  the  tax 
collector,  in  reference  to  the  liability  of  the  former  to  certain 
taxes ;  and  they  respectively  agreed  upon  a  statement  of  facts, 
in  each  case,  which  were  submitted  to  the  supreme  court  for 

*  Compare  Chapman  v.  City  of  Brooklyn,  40  If.  T.  872 ;  Bank  of  Com- 
monwealth V,  Mayor,  43  Id,  184 ;  Newman  v.  Supervisors  of  Livingston, 
45  Id.  576 ;  Bailey  v.  Buel,  59  Barb.  158 ;  Dom  «.  Backer,  61  Id.  697 ; 
Wade  «.  Hatheson,  4  Laru.  158 ;  People  ex  rel.  American  Linen  Thread 
Co.  V.  Howland,  61  Barb.  278 ;  BuffUo  &  SUte  Line  R.  R.  Co.  v.  Super* 
▼ison,  48  if.  r.  98 ;  People  ex.  rel.  Westbrook  v.  Trustees,  &c.  Id.  890 , 
Weitem  R.  B.  «.  Nolan,  Id.  513. 
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determination,  without  action,  nnder  section  372  of  the  Code 
of  Procedure. 

One  ckim  was  by  Charles  W.  Swift  against  the  city.  An- 
other by  Cteorge  Van  Eleeck  against  Frederick  Woodruff  the 
city  collector  of  taxes ;  and  the  third  was  by  Daniel  G.  Foster, 
against  Cornelius  Van  Wyck  and  others,  the  assessors  of  t^es 
of  the  same  city. 

The  facts,  which,  with  the  exception  of  the  foregoing  state- 
ment of  the  relation  which  the  respective  defendants  sustained 
to  the  transactions,  were  substantially  the  same  in  all  the  cases, 
are  stated  in  the  opinion  of  the  courL  The  plaintiffs  appealed 
to  this  court  from  judgments  in  favor  of  the  defendants,  which 
had  been  rendered  in  each  case  in  the  supreme  court 

John  Tliompson  and  Joseph  JT,  Jacksotiy  for  the  plainti&s, 
appellants. — The  tax  was  illegal.  Churchill  r.  City  of  Utica, 
33  N.  Y.  161 ;  reversed  in  Van  Allen  r.  Assessors,  3  WcHh  673. 
The  assessment  was  therefore  void.  Davis  v.  Newkirk,  5  Den, 
92;  Prosser  v.  Secor,  6  Bath  607;  15  Pick.  44;  \  R.  8. 
389,  §  8 ;  Adams  v.  Litchfield,  10  Cann.  127 ;  and  see  Alexander 
V.  Hoyt,  7  Wend.  89,  93 ;  Suydam  r.  Keys,  13  Johns.  444 ;  6 
Barl.  608;  Mygatt  v.  Washburn,  15  N.  Y.  316. 

James  Emotty  for  the  defendants,  respondents. — ^Action  does 
not  lie  against  the  city  for  money  received.  Nor  for  the  mis- 
feasance of  the  assessors.  21  Barh.  267 ;  3  Den.  117;  1  Hillj 
545;  12  Barh.  161 ;  11  K  Y.  (1  Kern.)  392;  31  Barb.  505. 
Plaintiff,  if  wronged  by  the  collector,  has  two  sufficient  legal 
remedies:  1.  Trespass  against  him;  and  2.  A  certiorari. 
Therefore,  the  court  will  not  issue  an  injunction  now.  Hey- 
wood  V.  City  of  Buffalo,  14  N.  Y.  534. 

He  is  not  liable  in  trespass.  Savacool  r.  Boughton,  5  WeTid. 
170 ;  Chegaray  v.  Jenkins,  5  N.  Y.  (1  Seld.)  376.  The  face  of 
the  warrant  does  not  show  a  want  of  jurisdiction.  The  asses- 
sors had  jurisdiction.  1  Seld.  376 ;  Randall  v.  Smith,  1  Den. 
214.  The  claim  of  exemption  could  not  be  raised  against  the 
warrant  Patchin  v.  Bitter,  27  Barb.  34;  Hill  v.  Sellick,  21 
Id.  207;  Johnson  v.  Dean,  30  Id.  616 ;  Ontario  Bank  v.  Bun- 
uell,  10  Wend.  186, 196.  The  assessors'  action  is  judicial  They 
had  jurisdiction  of  person  and  subject,  and  they  are  not  liable 
personally,  unless  corruptioa  is  shown.    Weaver  v.  Diefendorf^ 
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3  Den.  117 ;  Hill  v.  Sellick,  21  Barb.  207;  Chegaray  v.  Jenkins, 

5  X,  V.  (1  Seld.)  375.  At  most  their  determination  wHs 
erroneons,  not  void. 

John  Tliampsony  in  reply,  in  addition  to  the  foregoing  an- 
thorities ; — Cited  and  commented  on  Dow  v.  Parish  of  Sndbury, 

6  Meic  73 ;  Inglee  v.  Bosworth,  5  Pick.  501 ;  Baker  v.  Allen, 
21  Id,  383 ;  Boston  Glass  Co.  v.  Boston,  4  Mete.  181 ;  Snmner 
V.  Dorchester,  4  Pick.  364 ;  21  Pick.  64 ;  Preston  v.  City  of 
Boston,  12  Pick.  7 ;  30  Maine,  404 ;  Amesbnry  Manufacturing 
Co.  V.  Town  of  Amesbury,  17  Mass.  460 ;  Salem  Iron  Co.  v. 
Danvers,  10  Mass.  614;   Atwater  v.  Woodbridge,  6  Conn.  223; 

7  Id.  333 ;  11  Id.  257 ;  13  /ci.  228 ;  Adams  v.  Littlefield,  10 
Id.  127. 

J.  M.  Pabkeb,  J. — These  are  controversies  submitted  to  the 
supreme  court,  without  action,  pursuant  to  section  372  of  the 
Code. 

The  facts  stated  to  the  court  in  the  sereral  submissions, 
which  are  subtantially  alike,  show  that  the  plaintiffs  are  resi- 
dents of  the  city  of  Poughkeepsie,  and  respectively  owners  of 
shares  in  three  national  banks,  organized  under  the  act  of  Con- 
gress, approved  June  3,  1864,  and  located  in  said  city. 

The  assessors  of  that  city,  in  the  year  1865,  assessed  the 
plaintifBs,  respectively,  for  their  shares  in  the  said  banks,  at 
their  par  value.  The  plaintiffs  did  not  personally  appear  before 
the  assessors,  nor  serve  any  claim  or  notice  on  them  in  refer- 
ence to  said  assessment.  The  assessors  made  out  an  assessment 
roll  in  the  form  prescribed  by  statute,  on  which  each  of  the 
plaintiffs  were  assessed  and  taxed  for  other  property;  and  at 
the  close  of  the  alphabetical  list,  and  on  a  separate  part  of  the 
roll,  they  inserted  the  names  of  the  said  national  banks,  and 
the  value  of  the  real  estate  of  each,  and  then,  under  the  name 
of  each  bank  so  entered,  they  entered  the  names  of  the  share- 
holders therein  respectively,  the  numbers  of  the  shares  owned 
by  each,  and  the  par  value  thereof;  and  the  common  council 
imposed  and  extended  the  tax  upon  the  real  estate  of  each 
bank,  and  upon  each  shareholder  for  the  value  of  his  shares  so 
entered. 
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The  cashiers  of  the  banks,  before  the  completion  of  the  roll, 
notified  the  assessors  that  such  last-mentioned  assessments 
were  illegal,  and  demanded  that  they  should  be  stricken  from 
the  roll.  This  was  refused  by  the  direction  of  the  common 
council ;  a  warrant  was  issued  to  the  collector,  under  the  seal 
of  the  city  and  the  hand  of  the  mayor,  attached  to  the  assess- 
ment roll,  and  with  it  delivered  to  the  collector,  commanding 
him  to  receive,  levy,  and  collect  from  the  several  persons 
therein  named  the  several  taxes  therein  imposed. 

Under  this  warrant,  the  collector,  on  June  7, 1866,  levied 
and  collected  the  several  taxes  imposed  on  such  bank  shares  of 
the  plaintiffs  respectively,  for  their  goods  and  chattels,  and  did 
forthwith  pay  the  same  to  the  chamberlain  of  said  city,  who  is 
ex  officio  treasurer  thereof. 

On  the  part  of  the  plaintiffs  it  is  claimed  that  the  said  assess- 
ments, and  all  proceedings  based  thereon,  were  without  juris- 
diction and  void ;  and  that  the  levy  on  their  goods  and  chat- 
tels, in  pursuance  of  said  warrant,  and  by  direction  of  said  city, 
was  a  trespass,  for  which  the  defendants  respectively  are  liable 
to  the  plaintiffs,  in  the  amount  so  collected  from  them. 

On  the  other  hand,  the  defendants  claim  that  the  assessors 
had  jurisdiction  in  the  premises,  and  admitted  that  the  bank 
shares  were  exempt  from  taxation ;  that  the  defendants,  respect- 
ively, are  not  liable  to  any  action  by  reason  of  said  assessments, 
&c^  but  that  the  plaintiffs,  having  omitted  to  institute  legal 
proceedings  to  compel  the  collection  of  said  assessment  roll,  by 
the  court  or  otherwise,  are  remediless  in  the  premises. 

The  supreme  court  held  that  the  plaintiffs  were  neither  of 
them  entitled  to  recover,  and  gave  judgment  for  the  defendants 
.  respectively  to  that  effect,  and  for  costs. 

From  the  judgment  thus  given  the  plaintiffs  severally  appeal 
to  this  court. 

The  question  in  each  case  is,  did  the  assessors  have  jurisdie- 
tion  in  respect  to  the  assessments  complained  of?  for  it  is  not 
denied,  on  the  one  hand,  that,  under  the  decision  of  the  su- 
preme court  of  the  United  States,  in  Van  Allen  r.  Assessors, 
3  Wall  573,  the  assessment  was  unauthorized,  and  would  have 
been  set  aside  upon  duo  application  to  the  supreme  court,  as 
2iot  being  in  accordance  with  law ;  nor,  on  the  other,  that  if 
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the  assessors  had  jurisdiction  in  the  matter,  and  haye  erred  only 
in  its  exercise,  the  only  remedy  of  the  plaintiffs  was  Buck  appli- 
cation to  set  it  aside ;  and  that  no  action  for  the  irregularity 
would  lie  against  any  of  the  defendants ;  except  that  in  the  case 
of  Swift  V.  City  of  Poughkeepsie,  it  is  cLiimed  by  the  plaintiff 
that,  even  if  the  assessors  had  jurisdiction,  so  that  they  and  the 
collector  are  not  liable,  still  as  the  plaintiff  was  not  legally  lia- 
ble  to  taxation  on  his  bank  shares,  the  city,  which  has  received 
the  money  collected  from  him  to  satisfy  such  illegal  tax,  is  le- 
gally liable  to  refund  it  to  him. 

That  the  assessors  had  jurisdiction  in  the  matter  cannot,  I 
think,  be  successfully  disputed. 

Taxation  of  all  property  is  the  general  rule  of  the  statute.  It 
provides  as  follows :  *'  All  lands,  and  all  personal  estate  within 
this  State,  whether  owned  by  indiyiduab  or  corporations,  shall 
be  liable  to  taxation,  subject  to  the  exemptions  hereinafter 
specified."  IRS.  387,  §  1,  1  ed.  By  the  same  statute  (p.  390, 
§  S),  it  is  made  the  duty  of  the  assessors  ^^  to  ascertain,  by  dili- 
gent inquiry,  the  names  of  all  the  taxable  inhabitants  in  their 
towns  or  wards,  and  also  all  the  taxable  property,  real  or  per- 
sonal, within  the  same.''  It  is  not  denied  that  the  assessors  Had 
jurisdiction  of  the  plaintiffs,  as  taxable  inhabitants  of  their 
towns  or  wards.  As  to  the  property  in  question,  it  falls  within 
the  description  of  property  declared  by  section  1  of  tne  act 
aboye  quoted  to  be  liable  to  taxation.  It  is  ^^  personal  estate,** 
as  the  same  is  defined  by  section  3  of  the  act,  the  term  includ- 
ing ^'public  stocks,"  and  '^stocks  in  moneyed  corporations." 
It  may  also  fall  within  one  of  the  exemptions ;  but  being  prop- 
erty jpriina  facie  liable  to  taxation,  and  the  duty  of  the  asses- 
sors being  to  ascertain  all  the  taxable  property,  real  and  per- 
sonal, within  their  town  or  ward,  this  property,  held  by  resi- 
dents of  their  town,  presents  itself  to  them  for  their  decision 
whether  it  is  taxable  or  exempt  from  taxation.  That  it  shall 
turn  out  to  be  exempt  from  taxation  does  not  exempt  it  from 
the  scrutiny  requii^  of  them  by  the  statute,  to  ascertain 
whether  or  not  it  is  taxable.  Being  personal  property  within 
their  town  or  ward,  it  is  within  their  jurisdiction  as  assessors; 
they  haye  the  right,  and  it  is  their  duty,  to  examine  the  ques- 
ti<m  whether  it  is  liable  to  taxation,  and  this  a  judicial  inquiry 
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(11  JV.  r.  [1  Kern.]  593;  3  JDcn.  117)— one,  it  may  be  re- 
marked, in  which  tiie  highest  courts  have  differed;  and  should 
they  make  a  mistake,  and  hoM  it  liable  to  taxation  when  it  is  not, 
surely  they  should  not,  for  such  mistake,  be  held  liable  as 
wrong-doers.  Chegaray  v.  Jenkins,  5  2^.  Y.  (1  Seld^  376 ;  Bar- 
hyte  r.  Shepherd,  35  N.  Y.  238;  Vail  e;.  Owen,  19  Bath.  22; 
Rochester  White  Lead  Co.  r.  City  of  Eochester,  3  N.  Y.  (3 
Comst.)  463. 

One  of  the  classes  of  property  expressly  exempted  by  section 
4  of  the  act  from  taxation  is,  "  Every  building  erected  for  the 
use  of  a  college,  incorporated  academy,  or  other  seminary  of 
learning."  In  Chegaray  r.  Jenkins  {9upra)y  the  building  occu- 
pied by  the  plaintiff  as  a  young  ladies'  boarding  and  day  school, 
was  taxed,  she  claiming  that  it  was  exempt;  and  the  collector 
levied  on  her  property  to  collect  the  tax.  Judge  Euooles,  in 
his  opinion,  discussing  the  question  of  jurisdiction,  says:  ^'The 
assessors,  in  determining  whether  the  plaintiff's  property  was 
taxable  as  a  dwelling,  or  exempt  as  a  seminary  of  learning,  acted 
judicially,  and  withm  the  sphere  of  their  duty.  ....  Hav- 
ing the  general  authority  to  make  assessments  for  taxation  with- 
in the  ward  in  which  the  plaintiff's  property  was  situated,  they 
had  jurisdiction  of  the  subject  matter  of  the  assessment  in  ques- 
tion." See  also  Henderson  v,  Brown,  1  Cau  92.  Section  4  of 
the  act  in  effect  allows  ministers  of  the  gospel  to  hold  property 
to  the  amount  of  fifteen  hundred  dollars  exempt  from  taxation. 
In  Barhyte  v.  Shepherd,  35  N.  Y.  238,  the  plaintiff,  a  minister 
of  the  gospel,  sued  the  assessors  for  refusing  to  exempt  him 
from  taxation,  although  his  real  and  personal  estate  were  worth 
less  than  fifteen  hundred  dollars ;  and  it  was  held  that  the  as- 
sessors had  jurisdiction  to  decide  whether  the  plaintiff's  proper- 
ty was  exempt  or  not;  and  in  so  deciding  acted  judicially,  and 
were  not  liable  for  assessing  the  plaintiff  upon  his  property, 
even  though  it  was  exempt  from  taxation. 

It  cannot  be  said  that  the  bank  shares  in  these  cases  were 
any  more  absolutely  exempt  from  taxation  than  "  a  building 
erected  for  the  use  of  a  seminary  of  learning,"  or  the  farm  of  a 
minister  of  the  gospel,  occupied  by  him,  and  of  a  value  not  ex- 
ceeding fifteen  hundred  dollars.  If  the  building  on  the  farm 
turns  out  to  be  exempt,  because  found  to  be  in  the  category  of 
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exemptions,  it  is  as  absolutely  non-taxable  as  the  bank  shares 
in  question ;  and  yet  the  assessors  are  not  liable  for  improperly 
including  it  in  the  assessment,  because  they  are  inyested  by  the 
statute  with  the  authority  to  decide  what  property  is  taxable, 
and  in  so  deciding  act  judicially. 

It  can  make  no  difference,  I  apprehend,  in  regard  to  the  as- 
sessors' jurisdiction,  whether  this  immunity  from  taxation 
arises  l!h>m  State  law  or  national  law.  In  either  case,  the  ques- 
tion of  liatnlily  to  taxation  is  to  be  determined  by  the  assessors, 
and  they  haye,  of  course,  jurisdiction  to  decide  it. 

It  is  equally  a  judicial  decision  in  either  case,  having  equal 
protection  tram  liability  for  haying  decided  erroneously. 

It  is  impossible  to  make  any  distinction,  in  respect  to  the 
subject  under  consideration  between  the  case  at  bar  and  the 
cases  last  cited;  and,  as  was  said  by  Judge  Leonabd  in  Bar- 
hyte  V,  Shepherd,  after  remarking  upon  the  holding  in  Mygatt 
«.  Washburn,  15  ^T.  F.  316,  that  assessors  haye  no  jurisdiction 
to  assess  a  non-resident  for  personal  property :  ^'  It  is  not  neces- 
sary to  extend  the  application  of  the  rule  on  any  ground  of 
public  policy,  that  I  can  perceiye,  so  as  to  include  cases  of  mis- 
take  in  deciding  a  claim  to  exemption,  where  the  person  and  es- 
tate of  the  party  are  within  the  jurisdiction  of  the  assessor.'' 

The  circumstance  that  the  assessment  of  the  bank  shares  was 
separate  from  the  other  personal  property  of  the  plaintiffs,  and 
specifically  upon  the  shares,  d'jes  not  affect  the  question  of  ju- 
risdiction. If  the  assessors,  haying  jurisdiction  of  the  subject- 
matter,  and  of  the  persons  of  the  plaintiffs,  have  failed  to  fol- 
low the  directions  of  the  statute  in  making  up  their  roll,  their 
action  was  irregular,  and  open  to  correction  upon  proper  appli- 
cation to  the  supreme  court ;  voidable,  but  not  void.  Easton 
tf.  Calender,  11  Wend.  91,  95 ;  Cunningham  v.  Bucklin,  8  Cow. 
178 ;  Wilson  v.  Mayor,  &c.  of  N.  Y.,  1  Den.  595,  599 ;  Butler  v. 
Potter,  17  Johns.  145 ;  and  cases  above  cited.  The  rule  is  stated 
in  Easton  tf.  Calendar  as  follows :  ^  Where  the  magistrate  or 
officer  has  jurisdiction  of  the  subject-matter,  and  errs  only  in 
t^e  exercise  of  it,  his  acts  are  not  void,  but  voidable,  and  the 
only  remedy  is  by  certiorari  or  writ  of  error." 

In  regard  to  the  hability  of  the  city  of  Poughkeepsie  to  re- 
fund the  taxes  paid  into  itiS  treasury,  and  under  the  assess* 
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ments  in  questions,  I  am  unable  to  see  how  it  can  be.  The 
assessment  was  not  Toid,  but  irregular  or  erroneous;  and  the 
only  mode  of  avoiding  such  an  assessment  is  by  an  application 
to  the  assessors,  or  by  a  proceeding  in  the  supreme  court  to 
correct  the  errors  or  irregularities.  While  the  assessment  stands 
unreversed,  it  is  as  effectual  to  protect,  not  only  those  by  whom 
it  was  made  and  executed,  but  all  persons  claiming  under  it, 
as  a  judgment  of  a  court  having  jurisdiction.  It  would  be  an 
error  to  hold  that  no  liability  attached  to  those  who  instituted 
and  carried  out  the  proceedings  to  compel  the  payment  of  the 
money  by  the  plaintiffs  (there  being  no  statutory  protection), 
and  yet  that  the  individual  ox  corporation  who  received  it  is 
legally  liable  to  refund  it 

The  cases  cited  by  the  learned  counsel  for  the  appellants, 
holding,  '^  that  when  a  tax  has  been  iUegaUy  assessed  and  col- 
lected, the  money  may  be  recovered  back,''  are  cases  where 
there  was,  in  the  view  of  the  court,  a  want  of  jurisdiction.  In 
Gsbom  V.  Danvers,  6  Pick.  89,  it  was  held  that  when  a  taxable 
inhabitant  is  overrated  by  assessors,  whether  by  including  in 
the  valuation  property  of  which  he  is  not  the  owner,  or  that 
for  which  he  is  not  liable  to  be  taxed,  that  does  not  render  the 
assessment  invalid  or  void ;  and  his  only  remedy  is  by  applica- 
tion to  the  assessors,  or  the  court  of  sessions,  which  is  author- 
iied  to  relieve  in  such  cases,  and  not  by  an  action  for  money 
had  received. 

I  am  of  the  opinion  that  the  judgment  appealed  from  should 
be  affirmed. 

As  to  the  case  of  Foster  r.  Van  Wyck,  and  Van  Eleeck  r. 
Woodruff,  all  the  judges  concur  in  affirming  the  judgments. 

As  to  the  case  of  Swift  v.  City  of  Poughkeepsie,  a  sufficient 
number  of  judges  to  give  a  judgment  failing  to  concur,  a  rear- 
gument  in  that  case  is  ordered.* 

Judgment  affirmed  in  the  first  and  second  cases,  and  rear- 
gament  ordered  m  the  third  case. 


*  That  caae  was  finallT  detennined  in  fiiTor  of  the  defendants  also.    87 
if.  r.  Ul. 
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FREEBORN  u.  WAGNER. 

December,  1868.  ) 

Afflming  49  Barb,  48. 

A  tastator  derised  all  his  estate,  real  and  personal,  to  bis  wife  and  dangli* 
ter,  in  equal  shares,  and  giving  each  a  power  of  testamentary  disposi- 
tion, unaffected  by  any  trust  or  limitation ;  but  imposed  the  restriction 
that,  in  case  either  died  intestate  and  without  issue,  whatever  might 
remain  of  the  property  was  devised  to  the  survivor. 

ffM,  That  a  joint  conveyance  by  the  devisees  of  land  so  de- 
vised, with  a  covenant  of  warranty,  passed  all  the  title  of  the  grantors, 
either  vested  or  contingent ;  that  such  title  was  good,  and  the  purchaser 
was  bound  to  accept  it ;  and  no  execution  of  the  power  of  testamentary 
disposition,  made  after  the  conveyance,  could  have  effect  on  the  estate 
conveyed. 

Eliza  C.  L.  Freeborn  (formerly  Eliza  G.  Out^ater)  and  Sarah 
A.  Vedder  (formerly  Sarah  Angosta  Outwater)  brought  this 
action^  in  the  supreme  court,  against  John  W.  Wagner,  to 
compel  specific  performance  of  defendant's  agreement  to  pur- 
chase Crom  the  plaintiffs  land  and  buildings  in  Tivoli,  N.  Y. 

The  parties,  by  stipulation,  admitted  the  making  of  a  con- 
tract, by  the  plaintiffs,  as  devisees  of  James  Outwater,  deceased, 
by  which  the  plain  ti£Es  had  agreed  to  give  defendant  ^^a  proper 
deed  of  conveyance,  duly  acknowledged,  for  the  conveying  and 
assuring  to  him  the  fee  simple  of  said  premises,  free  from  all 
incumbrances,''  on  receiving  a  certain  payment ;  and  he  agreed  to 
purchase  accordingly,  and  to  give  a  purchase  money  mortgage 
for  the  residue  of  the  price.  They  also  admitted  that  Out- 
water, the  plaintiffs'  devisor,  died  seized  of  the  premises  in  fee, 
free  of  all  incumbrance. 

The  only  question  raised,  was  whether  the  devise  to  the 
plaintiffs  enabled  them  to  convey  the  fee. 

The  language  of  the  will  was  as  follows : 

"  First.  I  give,  devise  and  bequeath  all  my  real  and  personal 
property  and  estate,  of  every  nature  and  kind,  to  my  dearly 
lieloved  wife,  Eliza  C.  Outwater,  and  to  my  beloved  daughter, 
Sarah  Augusta  Outwater,  each  the  equal  one-half  part  thereof; 
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share  and  share  alike;  snbject  only  to  the  restrictions  and  pro* 
visions  in  the  second  item  of  this,  my  will^  stated  and  con- 
tained.'' [Here  followed  a  declaration  that  this  provision  for 
the  wife  was  to  be  in  lieu  of  dower.] 

^  Second,  My  wife,  at  any  time  after  my  decease,  may  make 
such  testamentary  disposition  of  my  property  and  estate  here- 
inbefore given  to  her  as  shall  seem  to  her  to  be  just  and 
proper;  but  in  case  of  her  death,  intestate  and  without  issue, 
then  she  shall  be  deemed  to  have  held  the  same  in  trust,  for 
and  during  her  life  only,  and  not  absolutely  or  in  fee;  in 
which  case,  I  give,  devise  and  bequeath,  whatever  may  remain 
of  the  same  property  and  estate^  to  my  daughter,  Sarah 
Augusta;  and  in  case  of  the  death  of  my  said  daughter  with- 
out issue  and  intestate,  she  shall  be  deemed  to  have  held  the 
property  and  estate  hereinbefore  given  to  her  in  trust,  for  and 
during  her  life  only,  and  not  in  fee  or  absolutely ;  in  which 
case,  I  give,  devise  and  bequeath  whatever  may  then  remain  of 
the  same  property  and  estate  to  my  wife." 

The  third  and  last  clause  appointed  the  devisees  executrices. 

The  will  was  made  in  1860,  and  the  testator  died  in  August, 
1862.  The  plaintiffs  joined  in  a  warrantee  deed,  which  they 
duly  tendered  to  defendant,  and  he  refused  to  receive. 

The  supreme  courts  at  general  term  (on  appeal  from  a  judg- 
ment in  plaintiffs'  favor,  given  at  special  term),  held,  in  an 
opinion  by  Oilbbbt,  J.,  that,  as  both  devisees  had  united  in  a 
oonveyance  with  warranty,  this  would  divest  all  their  estate 
vested  or  contingent,  and  the  warranty  would  estop  them  from 
asserting  any  title  in  contravention  of  the  estate.  That  the 
will  manifested  an  intent  to  give  an  absolute  power  of  disposi- 
tion to  each  devisee  in  her  lifetime ;  because  the  limitation 
over  embraced  only  such  part  of  the  property  as  should  remain 
undisposed  of  at  the  death  of  the  devisee  first  dying.  Under 
1  R.  S.  732,  §§  83,  84,  this  power  of  disposition  was  equivalent 
to  actual  ownership.  4  Kenfs  Com,  319 ;  Jackson  v.  Edwards, 
7  Paigey  401.  And  that,  even  if  the  estate  of  each  plaintiff 
were  regarded  as  a  base  or  determinable  fee,  still  the  whole  of 
the  testator's  interest  was  vested  in  the  devisees,  and  would 
pass  to  the  defendant  by  their  conveyance.    1  It.  S.  7i2T,  g^  i^. 
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7,  8,  9, 13,  35 ;   Lawrence  v.  Bayard^  7  Paige^  76.     Hence  the 
estate  could  not  be  defeated  by  an  execution  of  the  power  of 
testamentary  disposition. 
Defendant  appealed. 

John  Gauly  Jr^  and  Samuel  Sand,  for  defendant,  appel« 
lant, — ^Insisted  that  the  manifest  intent  of  testator  was  to  giye, 
not  an  absolute  power  of  disposition  during  life,  but  only  an 
ample  and  untrammeled  use.  That  the  second  clause  was  not  yoid 
for  repugnance  to  the  first  Citing  Norris  v.  Beyea,  13  JV.  JT. 
(3  Kern.)  771 ;  Sweet  v.  Chase,  2  Ni  Y.  (2  C(nnd.)  73 ;  Guernsey 
V.  Guernsey,  36  N.  Y.  267 ;  Jarm.  on  Wills,  416 ;  4  Kenl,  268 ;  6 
Cruise  Dig.  tit  38,  c  17,  §  2 ;  Bac.  Abr.  tit  Deyise,  1 ;  1  Feame 
Coni.  R  399 ;  Trustees  of  Auburn  Sem.  v.  Kellogg,  16  N.  Y. 
83 ;  and  distinguishing  Helmer  v.  Shoemaker,  22  Wend.  137* 
That  the  interest  of  each  in  the  share  of  the  other  was  a 
naked  possibility,  which  could  not  be  conveyed  except  by  way 
release.  8hep.  Touch.  322 ;  Jackson  v.  Waldron,  13  Wend.  248 ; . 
Edwards  v.  Varick,  5  Den.  664;  Pelletreau  v.  Jackson,  11 
Wend.  110 ;  Varick  v.  Edwards,  1  Hoffm.  Oh.  383 ;  11  Paige, 
289 ;  and  distinguishing  Miller  v.  Emans,  19  If.  Y.  384.  That 
the  statute  as  to  powers  did  not  apply.  McDonough  v.  Laugh- 
lin,  20  Barb.  238 ;  Jackson  v.  Edwards,  22  Wend.  509 ;  Sey- 
mour V.  De  Lancey,  1  Hopk.  436 ;  Morris  v.  Mowatt,  2  Paige, 
586 ;  Waldron  v.  Gianini,  6  Hill,  605.  That  an  exercise  of  the. 
power  to  deyise  would  therefore  defeat  the  conyeyance.  2 
Sion/s  Eq.  §  1393. 

J.  W.  Elseffer,  for  plaintiffs,  respondents, — Relied  on  Helmer 
V.  Shoemaker,  22  Wend.  137 ;  1  R.  8.  748,  §§  1,  2 ;  Waldron  v. 
Gianini,  0  Hill,  631 ;  Nicoll  v.  N.  Y.  &  Erie  E.  B.  Co.,  12  N.  Y, 
(2  Kern.)  133 ;  7  Paige,  76,  399;  31  Barb.  562 ;  1  R.  8.  725, 
§  35,  733,  §§  77-84 ;  Guernsey  v.  Guernsey,  36  K  Y.  267;  1 
Edw.  Ch.  178 ;  Tahnadge  v.  Jill,  21  Barb.  34 ;  Lalor's  Real 
P.  208. 

Masok,  J. — The  rule  in  equity  requires  the  yendor,  when  he 
seeks  a  specific  performance  against  the  purchaser,  to  be  able 
to  make  a  clear  title,  f^r  courts  of  equity  will  not  compel  a  pur- 
chaser to  take  a  doubtful  title. 

12 
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If,  therefore,  the  plaintiff's  title,  which  they  offered  the  de- 
fendant, is  doubtful,  the  judgment  of  the  supreme  court  ought 
not  to  have  compelled  the  defendant  to  take  it,  and  the  judg- 
ment must  be  reversed.  This  question  of  title  depends  upon 
the  construction  to  be  put  upon  this  devise  to  the  plaintiffs,  in 
ihe  will  of  James  Cutwater,  above  stated. 

[The  learned  judge,  after  intimating  that  on  the  authority  of 
Helmer  v.  Shoemaker,  22  Wend.  137,  the  first  clause  might 
perhaps  be  construed  as  vesting  an  absolute  fee,  continued  as 
follows.] 

This  construction  is  expressed  with  great  doubt,  and  I  need 
not  regard  it  as  very  important  whether  this  view  be  sustained 
or  not,  for,  during  the  lifetime  of  both  these  devisees,  each  of 
them  holds  the  fee  of  one-half  of  this  real  estate,  with  the  ex- 
pectancy of  a  future  estate  in  fee,  in  the  other's  half.  Theso 
limitations  of  the  expectant  estates  being  limited  to  the  two  de- 
visees, and  the  survivorship  necessarily  giving  to  the  one  or 
other  the  whole  estate,  and  as  expectant  estates  are  transferable 
under  our  statutes  the  same  as  any  other  estate,  it  follows  that 
the  deed  of  the  two  devisees  must  convey  all  their  right,  title 
and  interest,  present  and  expectant ;  and  consequently,  a  good 
title  was  offered  to  the  defentant,  in  the  full  covenant  deed  of 
the  plaintifik  This  must  be  so,  if  these  devisees  simply  took  a 
life  estate  with  a  general  and  beneficial  power  to  devise  the  in- 
heritance ;  for  in  such  a  case  the  tenant  for  life  possesses  an  ab^ 
solute  power  of  disposition  under  our  statute.  1  B.  S,  733,  §g  | 
81,  82,  83,  84.  And,  as  regards  a  purchaser,  his  estate  shall  be 
deemed  turned  into  a  fee,  and  his  conveyance,  to  pass  a  good 
title  to  the  purchaser.  1  S.  S.  725,  §  36 ;  723,  §§  9, 10, 12 ; 
Nicoll  V.  N.  Y.  &  Erie  R  R.  Co.  12  N.  Y.  (2  Kern.)  121, 133; 
Lawrence  v.  Bayard,  7  Paige,  70,  76 ;  Leslie  v.  Marshall,  31 
Barh.  560,  564. 

The  judgment  must  be  affirmed. 

Woodruff,  J. — Expressed  his  views  as  follows:  I  cannot 
^ield  my  assent  to  the  argument  that  (apart  from  the  legal  ef- 
fect of  the  power  of  testamentary  disposition),  each  devisee  was 
invested  with  the  power  to  dispose  of  the  entire  fee  in  her  life- 
time, in  her  share  devised  for  her  benefit    That  view  of  the 
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subject  is  songht  to  be  inferred  from  the  will '' because  the  lim— 
itation  oyer  embraced  only  such  part  of  the  property  as  shall 
remain  undisposed  of  at  the  death  of  the  deyisee  who  shall  first 
die.''  This  is  a  partial  and  disjointed  presentation  of  the  terms 
of  the  will^  and  is  made  the  ground  of  inference  that  a  power  | 
to  dispose  of  the  estate  in  the  lifetime  of  the  devisee  was  in- 
tended by  the  testator.  That  is  to  say,  a  gift  or  limitatioik 
oyer  of  '^  whateyer  may  then  remain  of  the  same  property  and 
estate  **  implies  that  the  first  taker  may  dispose  of  a  part,  or 
eyen  the  whole  of  it 

This  lays  entirely  out  of  yiew  the  preceding  language,  whioh 
in  my  judgment  entirely  forbids  such  implication.  First,  the 
testator  giyes  all  his  estate  to  his  wife  and  daughter,  each  the 
one-half  thereof,  share  and  share  alike.  If  he  had  stopped 
here,  our  statute  which  renders  the  use  of  the  habendum  to 
heirs,  eta,  unnecessary  to  the  creation  of  a  fee  by  deyise,  would 
operate,  and  the  devisees  would  have  taken  real  estate  in  ibe 
simple.  But  that  statute  does  not  operate  where  the  intent  to 
pass  a  less  estate  or  interest  appears  by  express  terms,  or  is  neo- 
essarily  implied  in  ihe  terms  of  the  grant.  IKS.  748.  Hay-^ 
ing  used  words  which  at  the  common  law  are  apt  to  create  a 
life  estate  only,  but  which  under  the  statute  might  create  a  fee, 
the  testator  proceeds  to  limit  or  restrain  the  operation  of  these 
terms,  by  declaring  the  devisee  to  be  ^  subject  only  to  the  re- 
strictions and  provisions  in  the  second  item ''  of  his  '^  will  stated 
and  contained.'' 

That  item  declares  that  his  wife  may  make  such  testamen- 
tary disposition  of  the  property  so  given  to  her  as  shall  seem  to 
be  just  and  proper;  but^  in  case  of  her  death,  intestate  and 
without  issue,  ^  then  she  shall  be  deemed  to  have  held  the  same 
tn  trust  for  and  during  her  life  only,  and  not  absolutely  or  in 
fce." 

No  words  could  more  distinctly  satisfy  the  statute,  or  show 
more  clearly  that  in  the  event  of  her  dying  intestate  without 
issue,  the  interest  devised  by  the  first  clause  of  the  will  should 
be  only  a  life  estate. 

Doubtless,  the  term  ^*in  trust  ^  has  no  legal  significance 
There  was  no  trust  except  for  herself,  and  the  conveyance  to 
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A.  in  tmsfc  for  himself  for  life,  would  certainly  give  him  no 
greater  interest  than  a  life  estate. 

This  express  language  is  even  more  pointed  and  precise  as  to 
the  share  of  his  daughter:  In  case  of  her  death  intestate  and 
without  issue,  "  she  shall  be  deemed  to  have  held  the  property 
and  estate  hereinbefore  given  to  her  in  trust,  for  and  during 
her  life  only,  and  not  in  fee  absolutely." 

TMs  Tery  clear  and  distinct  language  is  not  noticed  in  the 
opinion  below.  It  relates  to  the  whole  estate  and  property 
given  by  the  first  clause  in  the  will,  and  in  the  event  contem- 
plated, declares  that  it  shall  be  deemed  a  life  estate  only.. 

Now  it  matters  not,  that  the  question  whether  the  will  de- 
vised  a  fee  or  only  a  life  estate  could  not  be  determined  during 
the  life  of  the  first  taker — the  condition  is  just  as  definite  and 
precise  as  if  any  other  condition  or  contingency  had  been  men- 
tioned ;  e.  g^  suppose  the  second  item  had  read,  ^^  If  A.  B.  shall 
return  from  Some  during  the  life  of  my  said  daughter,  then 
she  shall  be  deemed  to  have  held  the  property  and  estate  given 
to  her  herein,  for  and  during  her  life  only,  and  not  in  fee  or 
absolutely."  A  clear  intent,  that,  in  the  event  contemplated, 
the  daughter  should  take  a  life  estate  only,  is  thus  in  terms 
expressed,  and,  the  testator  adds,  '^  in  which  case  I  give,  devise 
and  bequeath  whatever  may  then  remain  of  the  same  property 
and  estate,  to  my  wife."  This  is  supposed  to  imply  power  of 
disposition  in  the  life  tenant 

1.  Such  an  implication  nullifies  the  declared  intent  that  she 
shall  take  ^*  for  and  during  her  life  only,  and  not  in  fee  or  ab- 
solutely " — and  it  is  made  the  very  ground  for  holding  that  she 
did  take  a  fee. 

2.  This  clause  is  paraphrase  of  the  term  '^remainder  to  my 
wife,"  a  legal  phrase  entirely  understood,  and  importing  that 
Che  whole  fee,  after  the  expiration  of  the  particular  estate,  is 
to  go  over. 

It  is  not  ^^  whatever  may  remain  undisposed  of  by  my  said 
daughter,"  or  equivalent  words,:  which  might  involve  some 
probability  that  the  testator  supposed  he  had  given  her  such 
an  interest  or  power  that  she  might  dispose  of  some  part  of  the 
property — but  it  is  whatever  may  remain  of  the  same  property 
and  estate — i.  e^  the  remainder  therein  not  above  disposed  oC 
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3.  The  possible  inference  from  that  language  is  not  sufficient 
to  OYercome  the  distinct  and  positive  declaration,  that  she 
shall  be  deemed  to  have  held  the  property  for  and  during  her 
life  only. 

I  feel,  therefore,  constrained  to  reject  the  construction  which 
would  infer,  from  the  terms  of  the  will  above  referred  to  (irre- 
spective of  the  power  of  testamentary  disposition),  the  creation 
of  a  life  estate  with  an  absolute  power  of  disposition  by  the 
life  tenant,  in  his  lifetime,  which,  even  before  the  statute,  was 
deemed  equivalent  to  a  fee,  and  which  would,  of  course,  make 
the  title  of  a  purchaser  absolute. 

Such  a  construction  would  enable  either  of  the  life  tenants 
to  convey  her  own  share  absolutely,  and  as  effectually  without 
as  with,  the  consent  of  the  other  or  the  contingent  remainder- 
man, and  is,  I  think,  at  war  with  the  plainly  expressed  intention 
of  the  testator. 

But  it  does  not  necessarily  follow  from  these  views,  that  the 
plaintiffs  cannot  convey,  and  did  not  tender  to  the  defendant  a 
good  title,  or  at  all  events  a  title  which  neither  the  plaintiffls, 
nor  their  heirs-at-law,  nor  the  heirs-at-law  of  the  testator 
could  afterward  impeach. 

This,  in  my  judgment,  depends  upon  other  considerations 
than  those  above  adverted  to. 

1.  It  should  be  remembered  that  the  deed  of  the  plaintifiis, 
which  was  offered,  containing  full  covenants  and  warranty  of 
title,  will  not  only  invest  the  defendant  with  all  the  estate  and 
interest  which  is  vested  in  the  plaintiffs,  or  which  they  can 
convey,  but  by  estoppel  will  bar  the  plaintiffs,  and  all  who 
shall  claim  through  them  as  heirs-at-law,  from  asserting  any 
title  to  the  premises. 

2.  If  the  devisee  of  either  half  of  the  premises  shall  die 
leaving  issue,  then  the  second  item  of  the  will  has  no  operation 
OS  a  qualiGcation  of  the  first  clause,  and  of  course  the  devisee 
will  be  deemed  to  have  taken  a  fee,  and  her  conveyance  in  fee 
will  have  full  operation.  The  devise  would  not  operate  as  an 
estate  for  life  in  the  first  taker,  with  a  limitation  over  to  such 
issue,  as  purchasers,  by  force  of  the  devise.  But  rather  the 
event  uiK>n  which  the  estate  was  to  be  deemed  a  life  estate 
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onlji  not  happening,  the  first  clause  of  the  will  would  be  left 
to  operate  as  a  deyise  in  fee, 

S.  If  the  first  taker  dies  without  issue,  then  the  estate  would 
go  over  to  the  other  deyisee  (unless  the  provision  in  regard  to 
the  power  of  testamentary  disposition,  prevents).  Under  our 
Revised  Statutes  (1  R.  8.  72S,  art.  1,  title  2,  ch.  1)  such  other 
devisee  takes  under  the  will,  not  a  mere  possibility,  but  an  ex« 
peotant  future  estate,  depending  on  the  contingency  of  the 
death  of  the  other  without  issue,  intestate. 

The  term,  **  without  issue,**  in  the  will,  does  not  mean  an  in- 
definite failure  of  issue,  but  on  well  settled  principles,  as  well 
as  by  our  statute,  a  failure  of  issue  living  at  the  death  of  the 
first  taker.  The  event  upon  which  the  remainder  would  vest 
In  possession  is  unoortain,  it  may  never  happen — ^but  if  it 
should  hapi^n  at  any  moment^  the  other  devisee  would  take 
#0  i9ktianii,  and  the  remainder  would  vest  in  possession. 

8uoh  a  remainder  passes  by  her  deed  (1  R  &  725,  §  35),  and 
in  this  view,  therefore^  by  uniting  with  the  first  taker  in  the 
deed  tendered,  she  and  ber  heirs  are  forever  concluded. 

4*  What  is  the  eflfect  of  the  power  of  testamentary  disposi- 
tion contained  in  the  will  ?  and  does  the  conveyance  by  the 
deod  tendered,  prevent  its  exercise,  or  defeat  any  disposition 
made  by  the  donee  of  the  power  ? 

If  the  existence  of  ih»  power  (grates  by  force  of  our  statute 
to  make  the  estate  of  tlie  devisee  herself,  a  fee,  as  is  argued, 
then,  of  course^  her  conveyanoe  invests  the  grantee  with  a  fee, 
and  no  subsequent  act  of  the  grantoir  can  defeat  ik 

By  section  $4  of  1  iSl  &  tiUe  «0f  I\)wers''  (pi  733),  where 
a  general  and  ban^ial  power  to  devise  the  inheritanee  shall 
be  given  to  a  tenant  for  life  .  •  such  tenant  shall  be  deemed 
to  possess^  an  abeolnle  power  of  diaq[Nsition,  wichin  thi  m.ui- 
ing  and  subject  to  th*  pionaioiia  oif  the  three  last  pceoeding 
sectionsL 

T^L)  power  i»  both  gmml  aad  beneikiaL 

It  is,,  thefefore^  an  abioiaAe  power  of  diqpoattioft  within  sec- 
tioft  SX»  which  says  ttuit  whars  soch  power  of  da^oattioa  is 
fivett  to  theowner  of  a  padrtkoiar  estate  fbr  lift^  or  yeacs^  such 
estate  shsA  be  chaBsed  kit^  a  fcew  abaobite  ia  reject  to  the 
i^t»  of  cxeditocs  and  pocchaaen^  but  sa^ieet  to  amy  fiititEe  es- 
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tates  limited  thereon  in  case  the  power  should  not  be  executed, 
or  the  lands  should  not  be  sold  for  the  satisfaction  of  debts. 

Here  the  power  is  giyen  to  the  owner  of  a  particular  estate 
for  ItfCy  and  there  was  a  remainder  limited  upon  the  estate  for 
life  in  a  certain  specified  contingency.  If  no  sale  was  made,  aiid 
either  derisee  died  without  issue,  and  without  executing  the 
power,  the  remaindar  was  limited  to  the  other. 

What  is  the  import  of  this  last  named  section  ?  Does  it 
mean  to  declare  that  in  respect  to  creditors  and  purchasers  the 
estate  shall  be  changed  into  an  absolute  fee,  and  therefore  if 
kried  on  by  creditors,  or  conyeyed  to  any  purchaser,  they  shall 
take  an  absolute  fee  P  or  does  it  mean,  that,  though  deemed  an 
absolute  fee  as  to  creditors  and  purchasers,  it  shall  neyertheless 
remain  subject  to  be  diyested  by  the  limitation  oyer,  in  case  the 
power  to  deyiae  shall  not  be  executed,  or  the  land  be  not  sold 
for  debts? 

If  the  former,  then  a  conyeyanoe  extinguishes  the  power  as 
respects  the  rights  of  a  purchaser,  and  destroys  the  limitation. 

K  the  latter,  it  would  operate  simply  and  only  as  a  conyey- 
anoe of  the  life  estate,  because  the  estate  would  still  be  subject 
to  the  execution  of  the  power  to  deyise,  and  the  limitation, 
eyen  in  default  thereof,  would  still  take  effect  This  makes  the 
statute  work  no  change,  except  in  case  the  property  should  be 
taken  for  debts. 

It  means,  that,  although  the  power  is,  by  the  will,  a  power  to 
deyise  only,  it  shall  be  construed  to  be  an  absolute  power  of  dis- 
position, and  the  estate  shall  be  deemed  an  absolute  fee  as  to  pur- 
chasers and  creditors,  and  a  purchaser  will  therefore  take  titto. 

But  if  the  power  (i.  «.,  the  absolute  power  of  disposition),  be 
not  executed,  and  the  land  be  not  sold  for  the  satisfaction  of 
debts^  it  shall  remain  subject  to  the  limitation  oyer  which  magr 
then  take  effect 

The  two  following  sections  are,  I  think,  in  harmony  with 
fliis  yiew.  If  I  am  correct  in  this,  the  defendant  will  obtain, 
by  the  deed  tendered,  a  safe  and  secure  title. 

The  judgment  should  be  afSrmed. 

A  majority  of  the  judges  concurred. 
Judgment  affirmed  with  costs. 
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FRBBLAND  v.  VAN  CAMPEN. 

March,  1864. 

Plaiatiir  and  defendant  being  liable,  respectively,  as  maker  and  indorser 
of  a  note,  on  which,  as  between  themselves,  plaintiff,  the  maker,  was 
indebted  only  for  a  part,  plaintiff  gave  defendant  a  negotiable  draft  on 
a  third  person  and  his  own  note,  together  equaling  his  indebtedness ; 
which  defendant  received,  as  expressed  in  their  agreement,  "  in  fall 
payment "  of  the  note  on  which  both  were  liable. 

Held,  That  defendant  was  not  thereby  made  bailee,  or  agent  of 
plaintiff,  but  became  the  principal  debtor,  and  plaintiff  was  liable  a0 
■arety  only. 

Defendant  having  negligently  failed  to  collect  the  draft,  the  parties 
agreed  each  to  contribute  to  pay  the  note  on  which  they  were  liable ; 
and  plaintiff,  by  defendant's  authority,  subseqaently  sued  on  the  draft, 
and  by  compromise  recovered  a  part  thereof. — HM,  That  plaintiff 
eonld  recover  of  defendant  the  residue  of  the  sum  he  had  contributed 
to  pay  the  principal  note. 

James  Freeland  sued  Geoige  Van  Campen^  in  the  supreme 
oourt,  to  reoovcr  money  paid  for  bis  use  and  at  his  request 

Among  the  items  allowed  by  the  judge  at  the  trial  (which, 
by  consent  of  the  parties,  was  without  a  jury),  was  one  which 
the  plaintiff  claimed  under  an  agreement  between  himself  and 
the  defendant,  in  which  the  defendant  agreed  to  pay  a  certain 
note  for  two  thousand  six  hundred  and  sixty  dollars,  made  by 
the  plaintiff  and  indorsed  by  the  defendant  The  plaintiff 
alleged  that  the  defendant  did  not  so  pay  the  note,  but  that 
afterward  the  plaintiff,  at  the  request  of  the  defendant,  paid  a 
lavge  sum  on  the  note,  part  of  which  had  been  repaid  by  the 
defendant,  but  of  which  there  still  remained  due  a  considerable 
amount,  which  the  plaintiff  claimed.  In  support  of  his  case, 
the  plaintiff  proved  a  receipt  made  by  Van  Campen,  in  sub- 
stance as  follows :  *•  Beceived  from  James  Freeland  the  draft  of 
Messrs.  Alny  &  Wilcox,  of  Cincinnati,  on  Messrs.  Duncan, 
Sherman  &  Co.,  of  New  York,  for  one  thousand  fire  hundred 
and  ninety-seTen  dollars  and  fifteen  cents,  together  with  his 
note  for  three  hundred  and  eighty-four  dollars  and  ninety 
CMit%  which  said  draft  and  note  are  in  full  payment  for  a  note 
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giTen  by  said  Freeland  for  two  thousand  six  hundred  and  sixty 
dollars.  (Signed)       Geo.  Vai^  Campbn.^ 

The  plaintiff  also  proved  an  ageement  between  himself  foid 
the  defendant,  stipulating  that  as  the  draft  mentioned  in  the 
former  agreement  had  not  been  paid  at  maturity,  the  plaintiff 
should,  for  the  present,  but  without  in  any  respect  changing 
or  altering  the  rights  or  liabilities  of  the  parties,  take  care  of 
so  much  of  the  note  of  two  thousand  six  hundred  and  sixty 
dollars  as  was  represented  by  the  draft 

The  plaintiff  then  prored  that  in  consequence  of  this  agree- 
ment, he  had  paid  on  the  note  one  thousand  six  hundred  and 
twenty  dollars  and  eighty-three  cents  (which  was  the  sum  rep- 
resented by  the  draft),  only  one  thousand  fiye  hundred  and 
twenty-nine  dollars  and  fifteen  cents  of  which  had  been  repaid 
by  the  defendant  He  now  demanded  the  balance,  with  in- 
terest from  the  time  of  payment  The  nature  of  the  defense 
and  the  facts  in  support  of  it  are  given  in  the  opinion. 

Judgment  was  given  for  the  plaintiff,  and  afSrmed  by  the 
court  at  general  term,  and  defendant  appealed* 

C.  Tucker^  for  defendant,  appellant 

A.  0.  Sice,  for  plaintiff,  respondent 

By  the  Coubt. — Hogebooh,  J. — The  rights  of  the  parties 
depend  upon  the  true  construction  to  be  given  to  transactions 
between  them  at  their  different  dates. 

On  February  27, 1854,  the  plaintiff  purchased  of  the  defend- 
ant lumber,  the  supposed  quantity  of  which  entitled  the  latter 
to  compensation  to  the  amount  of  two  thousand  six  hundred 
and  sixty  dollars,  and  for  this  amount  the  plaintiff  gave  to  the 
defendant  his  negotiable  note,  indorsed  by  one  Blackmore, 
payable  at  the  Leather  Manufacturers'  Bank  in  Kew  York,  on 
May  31, 1854.  This  note  was  shortly  thereafter  negotiated  by 
the  defendant  at  the  Steuben  County  Bank,  and  both  parties 
became  liable  upon  it  Before  its  maturity,  and  on  May  29, 
1854,  the  plaintiff  and  defendant  accounted  together  in  regard 
to  the  lumber,  and  by  measurement  ascertained  a  deficiency  in 
the  quantity,  which  entitled  the  plaintiff  to  a  deduction  of  six 
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hundred  and  sixty-seyen  dollars  and  ninety-fiye  cents  from  the 
purchase  price ;  so  that  the  true  amount  fpv  which  he  was 
liable  to  the  defendant  on  account  of  the  lumber  was  one 
thousand  nine  hundred  and  eighty-two  dollars  and  five  cents, 
instead  of  two  thousand  six  hundred  and  sixty  dollar&  Some 
prorision,  therefore,  was  to  be  made  for  this ;  especially  as  the 
two  thousand  six  hundred  and  sixtj  dollar  note  would  mature 
in  a  few  days.  The  plaintiff  was  then  in  possession  of  a  good 
and  collectible  draft  drawn  by  Alny  &  Wilcox,  of  Oincinnati, 
on  Duncan,  Sherman  &  Co.,  of  New  York,  payable  without 
grace  on  June  1,  then  next  This  was  less  than  his  just  in- 
debtedness to  the  defendant  by  the  sum  of  three  hundred  and 
eighty-four  dollars  and  ninety  cents.  The  plaintitf  thereupon 
executed  and  deliyered  to  the  defendant  his  note  for  the  last 
named  sum,  payable  on  August  1,  thereafter,  at  the  Leather 
Manufactarers'  Bank,  in  New  York,  and  also  indorsed  and  de- 
liyered to  him  the  draft  before  mentioned,  in  full  payment  of 
the  note  of  two  thousand  six  hundred  and  sixty  dollars.  This 
agreement  was  reduced  to  writing  at  the  time.  The  legal 
effect  of  it  was,  I  think,  as  between  the  present  parties,  to  make 
the  defendant,  and  not  the  plaintiff,  liable  to  pay  the  two  thou- 
sand six  hundred  and  sixty  dollar  note  at  the  Steuben  County 
Bank.  The  plaintiff  had  put  into  the  defendant's  hands  ayail- 
able  paper  to  pay  so  much  of  that  note  as  he  was  equitably 
bound  to  pay.  He  had,  in  £Eu;t,  negotiated  or  sold  to  the  de- 
fendant such  ayailable  paper  in  full  payment  and  extinguish- 
ment of  such  liability.  The  defendant  could  doubtless  haye 
realized  the  full  amount  by  negotiating  it  at  the  Steuben 
County  Bank.  If  he  had  done  so,  and  had  procured  the  dis- 
count of  his  own  paper  for  the  balance,  the  two  thousand  six 
hundred  and  sixty  dollar  note  would  haye  been  paid,  and  both 
parties  would  then  haye  remained  liable,  as  between  themselyes, 
for  precisely  what  was  equitable  between  them.  This  was 
doubtless  what  was  intended.  At  all  eyents,  for  a  perfectly 
yalid  price  and  consideration,  to  wit:  the  plaintiff's  note,  pay- 
able at  a  future  day,  and  the  Cincinnati  draft,  also  not  yet 
matured,  the  plaintiff  pud  so  much  of  the  two  thousand  six 
hundred  and  sixty  dollar  note  as  he  was,  as  between  the  parties, 
bound  to  pay,  and  thes3  were  rcceiyed  in  paymenL    Such  is 
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fhe  language  of  the  written  contract,  and  there  is  nothing  in 
the  case  to  alfcer  or  qualify  its  efEiect 

The  legal  effect  of  the  transaction  was  not,  as  the  defendant's 
counsel  supposes,  to  make  the  defendant  tiie  mere  bailee  or 
i^ent  of  the  plaintiff  to  negotiate  and  collect  the  draft  and 
small  note,  and  apply  the  proceeds  to  the  extinguishment  of 
the  two  thousand  six  hun^d  and  sixtj  dollar  note.  Eren  if 
such  was  the  transaction,  the  defendant  neglected  his  duty  in 
not  promptly  transmitting  the  draft  for  collection,  and  if  the 
jdaintiff  in  any  way  subsequently  paid  of  this  amount  of  two 
thousand  six  hundred  and  sixty  dollars  more  than  by  this  agree- 
ment it  was  intended  he  should  pay,  it  is  not  perceived  why  he 
ought  not  to  be  permitted  to  recover  it  as  money  paid  for  and 
on  account  of  the  defendant  By  reaeion  of  the  defendant's 
negligence  in  forwarding  the  draft  for  collection,  it  was  not 
seasonably  protested,  and  the  plaintiff  was  discharged  from  his 
liability  as  indorser. 

On  August  10, 1854^  the  parties  made  a  further  agreement 
in  writing,  reciting  the  foregoing  facts,  and  that  the  two  thou- 
sand six  hundred  and  sixty  dollar  note  and  the  one  thousand 
fire  hundred  and  ninety-seyen  dollar  and  fifteen  cent  draft 
were  still  unpaid,  and  stipulating  that  for  the  present  the  plain- 
tiff should  take  care  of  so  much  of  said  note  of  two  thousand 
six  hundred  and  sixty  dollars  as  equaled  the  amount  of  the 
dnft,  and  that  the  defendant  should  take  care  of  the  balance ; 
but  without  in  any  respect  altering  existing,  or  creating  new  or 
different,  liabilities  of  the  parties  to  each  other  or  to  other 
persons* 

After  this  explicit  statement  and  resenration  of  their  rights, 
I  do  not  see  how,  by  this  arrangement,  the  position  of  the  par- 
ties was  in  any  respect  changed.  The  plaintiff  must  by  this 
time  haye  paid  his  three  himdred  and  eighty  dollar  and  ninety 
oent  iiote,  for  it  had  just  previously  matured,  and  nothing 
fiirther  is  said  about  it  He  was  also  legally  discharged  from 
his  liability  on  the  draft  because  it  had  not  been  duly  pro- 
tested. On  the  same  day  he  performed  his  part  of  the  agree- 
ment of  that  date  by  paying  one  thousand  six  hundred  and 
twenty  dollars  and  eighty-three  cents  on  the  two  thousand  six 
hundred  and  sixt^  dollar  note,  the  defendant  paying  the  bal- 
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anoc.  It  being  necessary  to  take  measares  to  collect  the  draft, 
the  defendant  placed  it  in  the  plaintiflTs  hands  for  that  purpose. 
It  was  prosectited  against  Duncan,  Sherman  &  Co^  by  the  ad- 
vice of  defendant,  and  in  his  name,  the  defendant  giving  the 
plaititiff  written  authority  for  that  purpose,  and  authority  to 
reoeiyo  and  control  the  proceeds  when  collected.  The  suit 
brought  against  Duncan,  Sherman  &  Go.  was  ultimately,  and 
on  February  20, 1857,  compromised,  with  the  adyise  and  con- 
sent of  the  defendant,  upon  payment  of  the  principal  of  the 
draft,  witliout  interests  or  costs.  The  plaiutiflTs  costs,  sixty 
dollars,  and  eight  dollars  for  exchange,  being  deducted  by  the 
attorneys  fVom  the  same.  The  balance,  one  thousand  fiye  hun- 
dred and  twenty-nine  dollars  and  fifteen  cents,  was  put  into 
the  plaintifTs  hands  on  February  26, 1857.  The  difference  be- 
tween this  sum  and  the  amount  paid  him  in  August,  1854, 
with  interest  thereon,  was  the  amount  which  the  plaintiff  re- 
covered on  the  trial,  witli  the  exception  of  one  or  two  small 
Items  of  claim  and  set-off  which  were  not  disputed. 

The  plaintiff  was  entitled  to  recover  this  amount  The 
rights  of  Uie  })arties  were  fixed  by  the  agreement  of  May  29, 
18fi4,  and  were  not  altered  by  the  agreement  of  August  10  fol- 
lowing. The  arrangement  for  taking  up  the  two  thousand  six 
hundred  and  sixty  dollar  note  was  temporary  one,  and  the 
amount  then  paid  by  the  plaintiff  wholly  in  excess  of  what  was 
duo  (W>m  him.  The  debt  was  the  debt  of  the  defendant,  and 
tiie  plaintiff  in  eflR)ct  liis  sun&ty  on  the  note.  The  draft  was 
aubaoquoutly  pix>9ecuted  for  the  benefit  of  the  defendant,  and 
the  ex|K^.n«ii>s  of  collection  lawf\illy  deducted  fktun  the  amount 
with  which  the  plaintiff  was  otherwise  chai^eeahle.  Br  giring 
eHbot  to  this  arrangements  the  intonuons  of  the  partieis  will  be 
oamed  out^  justice  dones  and  the  l^al  lij!^*^  ^^  th^  YMirties 
{v^e^^rrvd. 

I  think  the  judgment  should  be  affiimed. 

AU  tlie  jttd$i«  <!<mcun>Bd. 
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FREEB  V.  STOTENBUR 

Jane,  1866. 
Beversing  36  Barb.,  641. 

The  lessor  or  reversioner,  under  a  lease  of  lands  for  agricultural  par> 
poses,  has  a  right  of  aetion  for  the  injury  done  to  the  inheritance  bjr 
the  wrongful  removal  of  stone  from  a  quarrj  on  the  lands. 

Such  a  lease,  espedallj  where  it  is  accompanied  bj  a  lioense  to  the  lessee 
to  remove  stone  yielding  a  share  thereof  to  the  lessor,  does  not  pass  to 
the  lessee  the  right  to  work  the  quarry,  as  lessee,  even  though  it  be 
one  that  was  opened  and  worked  before  the  lease  was  made. 

A  judgment  recovered  by  a  tenant,  in  an  action  against  a  trespasser  who 
justified  under  a  void  tax  sale  of  the  premises,  is  conclusive  against  the 
same  defendant,  on  the  question  of  the  validity  of  the  tax  sale,  when 
interposed  in  another  action  brought  by  the  reversioner  to  recover  for 
the  injury  to  the  inheritance.* 

George  O.  Freer  and  Cynthia  Ann,  his  wife,  and  John  T. 
Dorkee,  saed  Abram  Stotenbur,  in  the  supreme  court,  to  re* 
coyer  the  value  of  certain  stone,  taken  by  defendant  from  land 
owned  by  the  plaintiff  Cynthia  and  leased  by  the  plaintifi 
Durkee. 

In  1839,  one  Watkins  owned  the  land  in  question,  consisting 
of  a  farm  of  about  one  hundred  and  twenty-five  acres.  He 
leased  it  for  twenty  years  to  John  T.  and  Asher  S.  Durkee. 
The  lease  was  at  a  rent  of  fifty  dollars  per  year  and  taxes,  and 
required  the  lessees  to  build  a  small  house  on  the  land ;  to  re- 
serve and  protect  twenty  acres  of  the  best  timber  on  fifty  acres ; 
to  sell  none,  and  to  protect  all  the  timber  on  the  remaining 
seventy-five  acres;  to  clear  land,  fence  it,  destroy  weeds,  plant 
fruit  trees ;  to  sow  no  flax,  plow  no  meadow ;  commit  no  waste ; 
keep  buildings  and  fences  in  repair. 

Indorsed  upon  this  lease,  under  the  same  date  as  the  lease, 
was  a  license  from  Watkins  to  the  lessees,  to  get  or  sell  stone 
off  the  premises,  by  yielding  Watkins  one-half  the  stone  sold 
by  them. 

Asher  S.  Durkee  subsequently  assigned  his  interest  in  the 

*  See  Boyer  9.  SchofieJd,  vol.  1  of  this  series,  p.  177,  and  Craig  sl 
Ward,  Id.  p.  454. 
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lease  to  John  T.  Durkee ;   and  Watkins  died  in  ISdl,  devising 
the  land  to  his  widow,  Cynthia  Ann  Watkins. 

In  1844,  the  trustees  of  the  village  of  Havana,  within  the 
limits  of  which  part  of  the  land  lay,  assessed  it  for  the  ex- 
penses of  certain  local  improvements,  and  the  assessment  re- 
maining unpaid,  the  village  authorities  sold  the  land  for  non- 
payment, to  one  Tracy,  for  the  term  of  nine  hundred  and 
nincty-nino  years,  and  conveyed,  or  leased  it  to  him  accordingly. 
Upon  the  part  thus  sold  was  a  ledge  or  quarry,  mainly  in  the 
highway,  (Vom  which  stone  had  heen  taken  at  various  times, 
commencing  at  a  period  long  before  the  making  of  the  lease 
by  Watkins  to  Durkee.  Tracy,  who  bought  the  premises  at 
the  tax  sale,  conveyed  them  to  one  Oook,  who  licensed  the  de- 
fendant, Stotenbur,  to  quarry  and  carry  away  stone. 

The  owner,  Mrs.  Watkins,  and  the  lessee,  Durkee,  claimed 
that  the  assessment  was  void,  for  some  irregularity;  and  an 
action  of  trespass  was  first  brought,  in  the  name  of  Durkee, 
the  lessee,  against  Stotenbur,  to  recover  damages  for  breaking 
his  close  and  removing  the  stone.  Stotenbur  justified  under 
the  tax  sale  and  license  from  Cook,  the  grantee  of  Tracy,  and 
Durkee  insisted  that  the  tax  sale  was  void,  and  prevailed  in 
the  action ;  but  he  only  recovered  six  cents  damages,  together 
with  costs. 

Mrs.  Watkins,  the  devisee  of  the  reversion,  took  an  assign- 
ment from  her  husband's  executors  of  all  the  remaining  assets 
of  the  estate,  and  also  assigned  to  Durkee  one  undivided  half 
of  all  claims  for  stone  taken  from  the  premises. 

Meanwhile,  she  had  married  Oeoige  0.  Freer,  and  they,  with 
Durkee,  brought  this  action  against  Stotenbur. 

The  referee  before  whom  the  cause  was  tried  found  the  above 
facts,  except  that  his  findings  did  not  describe  the  terms  of  the 
lease  nor  refer  to  the  license  indorsed,  but  merely  stated  that 
the  lease  was  made  **  for  agricultural  purposes.**  He  was  of 
opinion  that  defendant  did  not  acquire  an  adverse  possession, 
even  as  against  Durkee,  for  Durkee's  possession  was  not  dia- 
sturbed,  except  as  his  fence  was  undermined  by  digfi^ing; 
(citing,  Bedfield  v.  The  XTtioa  ft  Syracuse  R  B.  Ckii,  25  Bari. 
64;  Stetson  v.  Veasie,  3  Unrf.  408 ;)  and  certainly  not  adverse 
as  against  the  oo-plaintifb,  under  whose  title  Durkee  daimed. 
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1  Hittiard^a  Abr.  422,  §  21 ;  Jackson  v.  Hardenbnrgh,  4  Johng. 
390 ;  Clark  v.  Hnghes,  13  Barb.  147.  He  was  also  of  opinion 
that  the  judgment  against  defendant  in  the  action  of  Dnrkee, 
the  tenant,  estopped  defendant  from  contesting  the  yaliditjr  of 
the  tax  sale  as  against  the  reyersioner  in  the  present  action,  bat 
did  not  bar  the  present  action,  because  the  reason  why  only 
nominal  damages  were  recoyered  in  the  former  action  was,  that 
for  the  damage  to  the  freehold  the  reyersioner  must  sue.  He 
accordingly  gaye  judgment  for  the  actual  damage  to  the  in- 
heritance, with  interest  from  the  commencement  of  the  action, 
not  for  the  yalue  of  the  stone  after  remoyaL 

The  9upreme  court,  at  general  term,  reyersed  this  judgment 
They  were  of  opinion  that  a  tenant  for  life,  or  for  years,  or  for  a 
single  year,  has  the  right  to  work  a  mine  or  quarry  that  has 
been  worked  and  is  open  at  the  commencement  of  his  tenancy; 
for  it  has  become  the  mere  annual  profit  of  the  land.  See 
Taylor  LandL  &  T.  §§  774,  776,  784, 165 ;  5  Coke  Rep.  12 ;  1 
Ciw.  468,  474 ;  1  Piatt  on  Leasee,  21 ;  Woodfall  LandL  d  T. 
by  Harrison,  463 ;  Willard  Eq.  ^. '^IZ. 

If  the  mine  or  quarry  be  not  open,  the  tenant  cannot  work  it 
unless  the  right  to  do  so  is  expressly  granted  by  the  owner  of 
the  reyersion.  But  when  it  is  open,  a  lease  of  the  land  in  which 
it  exists,  in  general  terms,  carries  the  right  to  the  lessee  to  work 
the  same.  They,  howeyer,  placed  their  decision  upon  the 
ground  that  the  plaintiffs  were  not  entitled  to  recoyer,  for  the 
reason  that  the  right  of  action  for  the  quarrying  or  taking 
away  the  stone  was  yested  in  the  lessees  named  in  the  lease,  or 
whoeyer  had  their  interest  in  iL  The  right  to  recoyer  for  dam- 
ages done  in  the  rcmoyal  of  stone  belonged  to  Durkee  as  ten- 
ant under  the  lease,  and  not  as  assignee  from  the  owners  of 
the  fee. 

From  their  order  granting  a  new  trial,  plaintifEs  appealed, 
stipulating  that  if  it  should  be  affirmed,  judgment  absolute 
might  be  rendered  against  them.  Pending  the  action  Mrs. 
Freer  died,  and  her  husband  and  Orlando  Hiird,  executors, 
were  substituted  for  her  as  plaintiffs. 

John  H.  Reynolds,  for  plaintiffs,  appellants ; — Cited  Baoon 
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Abr.  Waste,  C,  3 ;  2  Boll  Abr.  816 ;  Moyle  v.  Moyle,  Owen, 
66 }  5  Coke,  12 ;  Van  Deusen  v.  Young,  29  JV.  F.  9 ;  1  J?.  S. 
750,  §  8 ;  13  R  S.  5  ed.  39 ;  Schermerhom  v.  Buell,  4  Z>e;i, 
422 ;  1  Saunders,  312,  note  5 ;  Jesser  v.  Giflford,  4  Burr.  2, 141 ; 
Bepka  v.  Sergeant,  7  Waits  d  S.  1;  Liyingston  v.  Mott,  2 
Wend.  605 ;  Eyans  v.  Eyans,  2  Cbrnji;.  491 ;  2  Manle  v.  Selwin, 
499 ;  Taylor  on  Landlord  and  Tenant,  §  774 ;  Dayt.  Surr.  2 
ed.  280 ;  Murray  v.  Blatchford,  1  Wend.  683 ;  Bogart  v.  Her- 
tell,  4  mil  492,510;  McKeen  t/.Judd,  12  iV.  Y.  (2  ^«r».) 
622,  624 ;  Gillet  v.  Panchild,  4  Den.  80 ;  Van  Wilklen  v.  Para- 
len,  14  Barb.  656 ;  2  Kent  Com.  351 ;  Zabriskie  v.  Smith,  13 
JV.  r.  (3  Kern.)  322,  324;  (7odfd  §  111;  Morgan  v.  Varick,  8 
Wend.  691 ;  Forrest  v.  Thompson,  6  Barn.  &  A.  826 ;  1  ChUty 
PI  10  Am.  ed.  156. 

Francis  Kernan,  for  defendant,  respondent ; — Cited,  18  JV.  Y. 
337 ;  Bourne  v.  Taylor,  10  East,  189 ;  Coates  v.  Cheever,  1  Cow. 
460,  474,  476-477 ;  Neel  v.  Neel,  19  Penn.  323,  327,  328,  and 
oases  cited ;  Irwin  v.  Covode,  24  Id.  162 ;  Billings  v.  Taylor,  10 
Pick.  460 ;  Stoughton  v.  Leigh,  1  Taunt.  402  ;  Saunder's  Case, 
6  Coke.  12;  Willard  Eq.  Jur.  372,  373;  Taylor's  Landlord  and 
Tenant,  §§  774,  776,  784, 165 ;  1  Piatt  on  Leases,  21 ;  Wood- 
falVs  Landlord  and  Tenant,  by  Harrison,  463 ;  AttersoU  v.  Ste- 
yens,  1  Taunt.  183, 198;  Cook  v.  Champ.  Trans.  Co.,  1  Den.  91, 
104 ;  1  Taunt.  200,  201 ;  108-203 ;  4  Ken4, 1  ed.  77 ;  IR.8.1 
ed.  p.  750,  §  8;  3  72.  /S:  5  ed.  p.  30,  §  8 ;  Code,  §§  144, 148 ;  Van 
Deusen  v.  Young,  29  N.  Y.  9,  26 ;  Morgan  v.  Varick,  8  Wend. 
687 ;  Holmes  v.  Seely,  19  Id.  607 ;  Frost  v.  Duncan,  19  Barb. 
660 ;  Green  v.  Clarke,  12  N.  Y.  (2  Kern.)  343-345. 

By  the  Coubt. — ^Davies,  Ch.  J. — This  action  was  brought 
to  recover  the  value  of  certain  stone  taken  and  removed  by  the 
defendant  from  lands  owned  by  the  plaintiflTs  testatrix,  Cyn- 
thia Ann  Freer,  the  daughter  and  devisee  of  Samuel  Watkins, 
deceased.  The  co-plaintiff,  John  T.  Durkee,  was  the  lessee  of 
said  premises,  but  as  the  action  proceeded  only  for  the  injury 
to  the  reversionee,  and  no  claim  was  made  on  the  trial  for  the 
damages  to  the  lessee,  he  may  be  regarded  as  an  unnecessary 
party,  and  his  name  can  be  stricken  from  the  reoord.  Oode,  § 
173. 
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[The  learned  judge  here  stated  the  findings  of  the  ref- 
eree.] 

The  judgment  was  not  reversed  on  questions  of  fact  This 
court)  therefore,  is  confined  in  its  examination  of  this  appeal  to 
the  injury,  whether,  upon  the  facts  found  by  the  referee,  the 
plaintifb  were  entitled  to  recover,  and  secondly,  whether  any 
errors  were  committed  by  the  referee,  in  the  admission  or  re- 
jection of  cTidence,  and  also,  whether  the  motion  for  a  nonsuit 
was  properly  refused.  The  motion  for  a  nonsuit  was  based 
mainly  upon  the  ground  that  the  stone  taken  belonged  to  the 
tenants  or  holders  of  the  lease,  and  not  to  the  owner  of  the  in- 
heritance or  reyersionee.  It  is  clear,  that,  if  this  position  be 
tenable,  the  plaintiffs  could  not  recoyer  in  this  action,  as  it  ap- 
peared, and  was  not  controverted,  that  Durkee,  the  lessee,  had 
recovered  nominal  damages  against  this  defendant  for  the  in- 
jury which  he  as  tenant  had  sustained. 

This  action  is  maintained  under  the  provisions  of  the  Bevised 
Statutes,  which  declare  that  a  person  seized  of  an  estate,  in 
lemtdnder  or  reversion,  may  maintain  an  action  of  waste  or 
trespass  for  any  injury  done  to  the  inheritance,  notwithstanding 
any  intervening  estate  for  life  or  years.  3  i2.  iSL  5  edl  p.  39,  § 
8;  Van  Deusen  v.  Young,  29  iV.  V.  9;  Schermerhom  v.  Bnell, 
4  J)en.  422.  The  reversioner  has,  therefore,  clearly  sustained 
an  injury  to  the  value  of  the  stone  taken  and  carried  away, 
unless  the  position  assumed  by  the  defendant  be  correct- 
namely,  that  the  stone  belonged  to  the  tenant  or  lessee,  in 
which  event  no  action  can  be  maintained  by  the  reversioners 
for  their  possession*  This  ground  is  sought  to  be  maintained 
upon  the  finding  of  the  referee,  that  stone  had  been  taken 
from  said  ledge, — that  is,  the  ledge  upon  the  premises  of  the 
reversionee, — at  various  periods  for  thirty  years  past,  at  different 
points  along  the  same ;  and  the  authori^  of  Saunders*  case,  5 
Cohey  12,  and  the  various  cases  in  which  tiie  doctrine  there  laid 
down  has  been  affirmed,  are  invoked  as  sustaining  it. 

Assuming,  therefore,  that  this  quarry  or  ledge  was  open  at 

the  date  of  the  lease  to  Durkee,  does  it  foUow,  upon  the  au^ 

thority  of  Saunden^  case,  that  he  was  entitled  to  the  stone 

therein  by  virtue  of  his  lease  t    It  is  to  be  observed,  tiiat  the 

premiaeff  were  leased  to  Durkee  for  offricuUural  purpose^'/ 
13 
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aacl  thU  wonld  aeem  to  exclude^  by  the  tenns  of  the  lease,  the 
right  to  taki  and  quarry  stone  from  the  lands  demised. 

Ip  Saunders'  ease,  he  brought  an  action  of  wast^  against 
Manwood,  assignee  of  the  lessee  of  the  tenements,  for  waste 
done  in  digging  aea  coals ;  and,  on  great  deliberation,  it  was 
resolyed.  That  if  a  man  hath  land,  in  part  of  which  there  is  a 
coal  mine  opeu,  and  he  leases  the  land  to  one  for  life  or  for 
years,  the  lessee  may  dig  in  it;  for  inasmuch  as  the  mine  is 
open  at  the  time,  &c,  and  he  leases  all  the  land,  it  shall  be  in- 
tended that  the  intent  is  as  general  as  his  lease  is, — ^namely,  that 
he  shall  take  the  profit  of  all  the  land,  and^  by  oonsequence,  of 
the  mine  in  it, 

Now  it  is  seen  that  the  principle  of  tbii  case  is  inapplicable 
to  that  now  under  consideration.  No  such  intendment  can 
arise  in  this  ca$e  as  was  found  in  that,  for  here  the  land  was 
leased  for  a  particular  purpose  or  object,  and  by  the  express 
terms  of  the  lease,  its  enjoyment  by  the  lessee  was  limited  to 
the  defined  use — ^namely,  for  agricultural  purposes.  It  cannot 
therefore  be  intended  that  under  the  lease  to  Durkee,  he  should 
take  the  profit  of  all  the  land,  and  of  the  quarries  and  mines 
upon  it  His  estate  and  interest  were  limited  and  defined,  and 
he  took  therein  only  what  was  necessary  for  its  use  and  enjoy- 
ment for  agricultural  purposes ;  and  the  intendment  which  the 
case  might  raise  when  the  lease  contained  no  specification  or 
restriction,  as  to  the  use  of  the  demised  premises,  is  rebutted 
in  this  case,  by  the  indorsement  njiade  w  th«  lease  at  the  time 
of  its  execution,  and  which  must  be  deemed  ai^d  taken  as  part 
iiittreof— namely,  the  authorisation  by  the  lessor,  that  the 
lessees  might  get  or  sell  stone  off  the  premises  describe  in  the 
lease,  by  jidding  to  the  lessor  one-half  of  the  stone  iK>ld  by 
tiienL 

This  position  is  enforced  and  illustrated  by  the  ctse  of 
SchennerhpniL  v.  Buell,  supra.  The  leaae  there  oontsined  a 
clause  in  these  words :  ^  All  the  timber  in  the  southeast  cor- 
ner of  about  9Te  ^hskb,  suitable  and  pfoper  for  fUel,  to  be  left 
and  not  ch^red^''  The  lot  was  wild  and  uneultiTated  at  the 
date  of  the  Icimm.  Fhe  defendant  entered  and  oultivated  most 
of  the  land,  and  on  the  five  acres  in  the  sontheast  corner  of 
th^  lot  he  cot  dWM  tiees  whidi  w^re  suitabla  and  proper  fiur 
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fuel,  and  carried  away  the  timber.  For  that  wrong,  that  action 
was  brougi^t  by  the  plaintiff,  the  owner  of  the  land  and  the 
lessor.  It  wias  held  that  the  lessor  had  the  right,  both  of  prop- 
erty and  possession,  in  the  trees,  and  that  he  might  sne  when- 
ever they  were  carried  away  and  conyerted  to  the  nse  of 
another. 

In  the  case  at  bar,  the  lease  being  a  demise  of  the  land  for 
ogricnltnral  purposes  only,  it  did  not  pass  to  the  lessee  the 
right  to  take  and  carry  away  the  stone  in  the  quarry  upon  the 
demised  premises,  although  the  same  had  been  opened  anterior 
to  the  granting  of  the  lease,  and  consequently  the  properly 
therein  remained  in  the  lessor,  and  the  removal  thereof  was  an 
injury  to  the  inheritance. 

As  to  that  portion  of  the  stone  taken  by  defendant,  before 
the  death  of  Watkins,  the  devisor  of  plaintiffs'  testatrix,  the 
right  thereto  was  assigned  to  Mrs.  Freer  by  the  executors  of 
Watldns,  and  could  be  rightfully  recovered  in  this  action. 

The  only  question,  therefore,  remaining,  is  whether  the  de- 
fendant showed  any  title  to  the  premises  from  which  the  stone 
were  taken.  He  justifies  the  taking  and  conversion  of  the 
stone  on  the  ground  that  he  had  such  title.  That  title  was 
derived  through  a  sale  by  the  trustees  of  the  village  of  Havana 
to  pay  an  assessment  for  the  grading  and  improving  of  Steuben 
street,  in  said  village,  upon  which  street  said  premises  were 
bounded ;  and  such  assessment  not  being  paid  or  collected,  the 
trustees,  claiming  to  act  under  the  authority  of  the  charter  of 
aidd  village,  proceeded  to  sell  the  same  to  pay  said  assessment; 
and  at  such  sale,  the  premises  from  which  said  stone  were 
tiken,  were  sold  to  one  Tracy  for  the  term  of  nine  hundred 
and  ninety-nine  years,  and  a  eonveyanoe  executed  to  him 
fhorefor,  and  lie  subsequently  conveyed  the  same  to  one  Charles 
Cook;  and  the  defendant  took  said  stone,  with  the  leave  and 
Koense  of  said  Cook. 

In  the  suit  commenced  by  Durkee,  the  lessee,  against  this 
defendant^  for  the  veooveiy  of  the  value  of  the  same  stone,  it  was 
adjudged,  thai  said  sale  and  all  the  proceedings  thereon  were 
invalid  and  vdd,  and  conferred  no  title  upon  said  Oook ;  and 
the  referee  in  Uiis  action  found,  as  a  conclusion  of  law,  that, 
by  the  judgment  aforesaid,  it  was  determined  that  the  same 
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corporation  aale  was  Toid  and  did  not  protect  the  defendant, 
and  that  such  adjudication  was  binding  npon  the  defendant  in 
this  action.  This  judgment  is  binding  on  this  defendant,  upon 
this  question,  and  he  cannot  be  permitted  again  to  litigate  the 
yaliditj  of  these  proceedings,  and  of  the  title  acquired  by  the 
assessment  sales  under  them.  Embury  v.  Conner,  3  N.  Y.  (3 
ComsL)  611;  White  v.  Coatsworth,  6  N.  F.  (2  8eld.)  137; 
Oastle  t^.  Noyes,  14  N.  Y.  (4  Kern.)  329.  These  authorities 
dearly  establish  the  proposition  that  this  defendant  cannot 
again  litigate  the  ralidily  of  that  sale,  and  the  title  of  his 
licensor  under  it 

The  order  granting  a  new  trial  should  be  reyersed,  and 
judgment  on  the  report  of  the  referee  affirmed,  with  costs. 

All  the  judges  concurred. 

Order  for  new  trial  rerersed,  and  judgment  on  the  report  of 
the  referee  affirmed,  with  costs. 


FBENOH  V.  THE  BUFFALO  AND  EBIE  RAILROAD 

COMPANY. 

December,  1868. 

A  oarrier,  undertaking  to  carry  goods  at  the  owner's  risk,  is  not  Uable  for 
injuries  arising  firom  negligence,  anless  it  be  groas  negligence,  or,  at 
leait,  the  want  of  ordinary  care.* 

In  the  case  of  goods  carried  bjr  railroad,  it  ii  not  sufficient  to  prove  that 
the  injury  reeolted  from  a  railroad  accident,  the  caoees  of  which  are 
not  explidned,  and  which  it  does  not  appear  affirmatively  would  have 

•  ated,  on  this  point,  in  Breese  v.  U.  &  Telegraph  Co.,  48  if.  F,  188. 
141.  OonsBlt,also,  besides  tibe  cases  dted  in  the  opinions,  Camden,  Ac 
R.  R.  Co.  e.  Burke,  18  Wend.  811;  Stoddard  e.  L.  L  R.  R.  Co.,  6  Stm4f. 
180;  BlsseUe.N.T.CentraiaaCo.,85ir.  r.448;  nrmiBg»Bmb. 
808;  Lee e.  Marsh, 48 Bor^  108 ;  &C.,  88 Bow  Pr,  875 ; Moriarty  e.  Ham- 
dsA**  Szpi«as»  1  2Mr,887;  Prentice  e.  Decker,  48Bar^81;  Keeneyv. 
QiaBdTtaikR.R.C0L.47ir.  r.885;  affirming  88  J9s»«.  104 ;  Pean  e. 
BaAdo  k  Erie  R.  R.  Col.  8  Xaas.  448 ;  Place  e.  Unkm  Kipnm  Co.,  8  JBIt. 
18s  and  Wwinons  t.  Law,  reportsd  la  this 
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been  prevented  \>j  the  exercise  of  ordinary  care  and  diligence  on  the 
part  of  the  company  and  its  servants.* 

John  M.  French,  Elijah  Bottom,  and  David  Stiles,  sued  de- 
fendants for  damages  for  defEiult  as  carriers. 

Defendants  undertook  to  transport  from  Rochester  a  quan- 
tity of  stoves  for  the  plaintiffs,  "  at  the  owners'  risk."  The 
cars  containing  the  stoves  were  thrown  off  the  track  and  the 
goods  injured,  and  plaintiffs  brought  this  action  to  recover 
their  damages. 

The  details  sufficiently  appear  in  the  opinion. 

The  supreme  court  gave  judgment  for  plaintiflis,  on  the  re- 
port of  a  referee,  and  defendants  appealed  to  this  court 

George  F.  Danforth,  for  the  plaintiffs,  respondents ; — Cited, 
Scheffeiin  v.  Harvey,  6  Johns.  169;  Alexander  v.  Greene,  3 
Hilly  9 ;  Wells  v.  Steam  Navigation  Co.,  2  N.  Y.  (2  Comst) 
204 ;  8  JV.  Y.  (4  Seld.)  375 ;  Parsons  v.  Monteath,  13  Bari. 
353 ;  Dorr  v.  N.  Y.  Steam  Navigation  Co.,  11  N.  Y.  (1  Kern.) 
485 ;  Moore  v.  Evans,  14  Barb.  524. 

Woodruff,  J. — It  is  not  insisted,  upon  the  argument  of  the 
appeal,  that  any  error  was  committed  by  the  referee  in  the  ad- 
mission or  rejection  of  evidence,  and  the  only  exceptions  urged 
upon  our  attention  are,  first,  those  which  depend  upon  the 
construction  and  legal  effect  of  the  terms  "owner's  risk,'^ 
which  were  written  upon  the  receipts  given  by  the  defendant 
for  the  goods  delivered  for  carriage,  which  words,  the  referee 
finds,  formed  part  of  the  contract  between  the  parties ;  and, 
second,  the  question  whether  there  was  any  evidence  that  the 
injury  to  the  plaintiffs'  goods  was  the  result  of  such  negligence 
of  the  defendant  as  is  not  included  in  the  exemption  imported 
by  the  words  thus  written  upon  the  receipts. 

And,  on  the  part  of  the  respondent,  it  is  not  questioned 
that  the  terms  "  owner's  risk  "  entered  into  and  formed  part  of 
the  contract  between  the  parties,  limiting  the  the  responsibility 
of  the  defendants  according  to  the  just  import  of  those  terms. 

*  On  the  qaestion  of  harden  of  proof,  see  Lamb  v.  Camden,  &c.,  Trans. 
Co.,  46  N,  T,  271,  reversing  2  Daly,  454. 
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It  is  not  argaedy  and  it  is  far  too  late  to  argne,  that  a  party 
haying  goods  to  be  carried  is  not  at  liberty,  if  he  choose,  to 
enter  into  a  special  contract  with  the  carrier,  modifying  and 
restricting  the  liability  of  the  latter,  and  assuming  any  of  the 
risks  of  the  transportation  which,  but  for  such  contract^  the 
law  imposes  upon  a  common  carrier.  The  idea  that  public 
policy  forbid  such  contracts  and  does  not  x>ermit  the  owner  of 
goods  to  act  freely  in  that  regard,  and  himself  to  bear  any  such 
risks,  if  he  can  thereby  promote  his  own  interest  in  the  reduc- 
tion of  the  price  of  carriage,  though  at  one  time  prominently 
put  forth,  never  had  any  sufficient  foundation  in  reason,  prin- 
ciple or  authority,  and  has  been  yery  distinctly  repudiated. 
See  New  Jersey  Steam  Navigation  Company  v.  Merchants' 
Bank,  6  How,  U.  8.  382,  342,  393,  417 ;  Schieffelin  v.  Harvey, 
6  Johns.  170, 180 ;  and  cases  collected  in  Mercantile  Mut  Ins. 
Co.  v.  Chase,  1  E.  D.  Smith,  115, 139 ;  Parsons  v.  Monteath,  13 
Barb.  353 ;  Aug.  on  Carr.  ch.  7 ;  Wells  v.  The  Steam  Naviga- 
tion Company,.  8  N.  Y.  375. 

It  is  claimed,  however,  that  the  contract  imported  by  the 
words  "  owner's  risk"  does  not  exempt  the  defendant  ifrom  any 
other  than  those  perils  of  transportation  which  may  result  in 
injury  to  the  property  notwithstanding  ordinary  care  and  dili- 
gence is  exercised  by  the  defendant  and  its  servants. 

Or,  more  briefly,  that  it  does  not  exempt  the  defendant  from 
liability  for  an  injury  to  the  plaintiflEs,  resulting  from  the  want 
of  ordinary  care  and  skill  on  the  part  of  the  defendant's 
servants. 

It  is  said  that  the  law  will  not  suffer  a  man  to  claim  immu- 
nity by  contract  against  his  own  fraud  or  negligence.  In  Wells 
V.  Steam  Navigation  Company,  Mr.  Justice  Gabdineb  says, 
that,  though  this  be  so,  a  man  may  nevertheless  contract 
against  liability  for  the  negligence,  even  gross  negligence,  or 
the  fraud  or  felony,  of  his  agent,  or  those  in  his  employment ; 
and  no  sufficient  reason  can,  I  think,  be  urged  to  the  contrary ; 
provided,  always,  the  contract  clearly  shows  such  to  be  its  just 
meaning. 

A  party  may  certainly  consent  to  place  the  instruments  and 
agencies  which  he  is  employing  in  his  business  at  the  service 
Qro  hac  vice)  of  another,  undertaking  to  set  them  in  motion 
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nnder  the  scheme  or  plan  of  management  which  he  has  estah- 
]iflhed,  and  say,  ''you  shall  hare  the  benefit  of  my  enterprise, 
my  machinery,  my  seryants,  my  rales,  regulations  and  scheme 
of  administration,  but  I  propose  that  you  shall  take  the  hazards 
of  eyery  thing  but  my  own  frand  or  gross  negligence,  and  re- 
gard me  as  in  no  respect  insuring  or  guaranteeing  the  fidelity 
or  the  prudence,  diligence  or  care  of  those  servants,  whom  I 
hare  no  reason  to  distrust,  but  who  may,  out  of  my  personal 
presence,  neglect  their  duty  or  prove  otherwise  unfaithf\iL" 
There  is  no  sound  reason  for  denying,  that,  if  a  contract  is 
made  on  those  terms,  and,  presrmiptively,  for  a  much  less  com- 
pensation to  be  paid,  it  shall  not  bind  the  partie&  It  may  be 
safely  assumed,  that,  in  this  country  at  least,  men  of  business 
are  shrewd  enough  to  take  care  of  their  own  interests,  and  that 
if  a  party  consents  to  such  a  bargain,  it  is  because  it  is  for  his 
interest  to  do  so ;  he  expects  to  make  or  save  money  by  reliev- 
ing the  other  party  from  risks  which  he  is  willing  to  assume, 
and  in  general  his  expectation  is  realized.  There  is  neither 
honesty  nor  policy  in  permitting  him,  when  a  loss  happens 
through  one  of  the  risks  he  consented  to  bear,  to  deny  the 
binding  force  of  his  contract. 

This  is  now  the  rational  view  of  the  subject  which  is  recog- 
nized as  law. 

The  cases,  however,  very  properly,  I  think,  hold  that  the 
contract  ought  to  be  so  explicit  as  to  leave  no  reasonable  doubt 
of  its  meaning  and  intent. 

Where  particular  risks  are  specified,  the  contract  may  oper- 
ate according  to  its  terms,  but  when  terms  of  doubtfiil  or 
double  meaning  are  employed,  the  general  rule  binding  com- 
mon carriers  to  a  stringent  liability  will  determine  the  con- 
struction, because  when  the  carrier  insists  that  an  exception 
has  been  created  which  modifies  or  suspends  the  general  rule, 
he  must  show  that  the  exception  has  been  created.  So  where 
the  terms  of  the  exception  are  general,  but  can  be  reasonably 
satisfied  by  a  limited  construction,  the  courts  have  shown  a  dis- 
position to  confine  their  operation  within  what  they  have 
deemed  reasonable  limits. 

Hence  it  is  said  the  terms  ^'  at  the  risk  of  the  owners  ^  or 
*'  owner's  risk ''  (as  in  the  present  case),  ought  not  to  be  deemed 
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to  except  every  risk  which  can  possibly  be  suggested.  That  it 
is  not  reasonable  to  suppose  that  a  shipper  or  owner  would  un- 
derstand or  intend  thereby,  that  the  carrier  should  be  under 
no  responsibility,  however  inadequate  or  unsuitable  his  means 
of  safe  transportation,  and  however  careless,  reckless  or  dishon- 
est his  servants  may  be. 

Hence  it  is  said,  that,  when  an  agreement  is  relied  upon,  it 
ought  to  be  clear  and  explicit,  or  it  will  receive  that  construc- 
tion which  may  be  most  rationally  deemed  according  to  the  in- 
tent of  the  parties,  or,  in  short,  the  exemption  claimed  should 
appear  in  a  form  clear  and  unequivocal. 

In  accordance  with  this  view  of  the  subject  it  is  held  that 
such  general  terms  as  are  above  referred  to,  do  not  exempt  the 
.carrier  from  the  consequences  of  his  own  fraud  or  neglect  of 
ihe  duty  which  he  undertook  to  perform,  and  do  not  exempt 
him  &om  liability  for  the  fraud,  bad  faith  or  gross  negligence 
x>{  the  servant  whom  he  employs  for  its  performance. 

Su^  is  the  doctrine  of  Schieffelin  r.  Harvey,  G  Johns.  170, 
of  Alexander  v.  Greene,  in  our  late  court  of  errors,  7  Hill^  533, 
of  JN'ew  Jersey  Steam  Nav.  Go.  v.  Merchants'  Bank,  6  How.  U. 
8.  342,  and  of  Wells  v.  Steam  Navigation  Go.  in  this  court,  8 
iK  Y.  375. 

In  the  last  case  the  doctrine  is  expressed  to  be  that  a  con- 
tract in  such  general  terms  does  not  exempt  the  party  from  lia- 
bility for  the  "  gross  negligence  "  of  his  servants,  and  that  is 
deemed  to  be  the  rule  settled  in  Alexander  v.  Greene. 

SirWiLLiA.M  Jones  distinguishes  between  ordinary  negligence 
and  gross  negligence  and  slight  negligence  thus :  ^^  Ordinary 
neglect  is  the  omission  of  that  care  which  ejery  man  of  com- 
mon prudence  and  capable  of  governing  a  family,  takes  of  his 
own  concerns."  "  Gross  neglect  is  the  want  of  that  care  which 
every  man  of  common  sense,  how  inattentive  soever,  takes  of 
his  own  property,**  and  "  slight  neglect  is  the  omission  of  that 
diligence  which  all  circumspect  and  thoughtful  persons  use  in 
securing  their  own  goods  and  chattels.'*  And  Mr.  Justice  Stoby 
gives  in  substance  the  same  definitions  of  these  terms.  '^  Ordi- 
nary negligence  may  be  defined  to  be  the  want  of  ordinary  dili- 
ffenpe,  gross  negligence  to  be  the  want  of  slight  diligence,  and 
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dight  negligence  to  be  the  want  of  great  diligence.''     Story  on 
Merchants^  §  17. 

This  is  the  recognized  and  accepted  distinction  between  the 
different  degrees  of  negligence  (see  Scott  v.  De  Peyster,  1  Edw. 
Oh.  513,  542-3)^  a  distinction  which  is  often  found  of  but  lit- 
tle practical  importance  when  dealt  with  by  the  jury  on  the 
trial  of  a  cause,  but  one  which  the  courts  are  bound  to  regard 
in  the  determination  and  application  of  the  rules  of  law. 

The  finding  of  the  referee  in  the  present  case  and  his  conclu- 
sions thereupon,  show  most  clearly  that  he  has  held  the  de- 
fendants liable  not  simply  and  only  for  '^  gross  negligence," 
but  for  the  want  of  ordinary  care  or  **  ordinary  negligence.** 

In  Schieffelin  v.  Harvey,  the  point  decided  was,  that  the 
carrier  was  liable  for  embezzlement  by  the  crew  or  other  per- 
son while  the  goods  were  in  the  possession  of  the  carrier's  ser- 
yants,  though  no  fault  or  negligence  was  imputable  to  the 
owner  of  the  vessel  personally.  In  Alexander  v.  Greene,  the 
supreme  court  had  held,  that  the  defendants  were  not  liable 
for  negligence  of  their  servants,  although  it  be  found  to  be 
gross  negligence,  and  affirmed  a  nonsuit  granted  at  the  circuit. 
The  court  of  errors  decided  that  there  was  evidence  upon 
which  the  jury  might  have  found  that  the  defendants'  servants 
were  guilty  of  gross  negligence ;  that  the  defendants  were  re- 
sponsible for  such  negligence ;  and  that  the  question,  whether 
the  defendants  were  guilty  of  gross  negligence,  should  have 
been  submitted  to  the  jury. 

In  the  case  in  the  United  States  court,  the  court  were  of 
opinion,  that  there  was  gross  negligence,  and  the  defendants 
were  held  liable  therefor — one  of  the  judges,  indeed,  deemed 
the  negligence  to  amount  to  a  marine  tort.  And  the  only 
point  decided  in  this  court,  in  Wells  v.  Steam  Navigation  Go., 
was,  that,  under  such  general  exemption  as  ^^  at  the  risk  of  the 
owner,"  the  defendants  were  liable  for  the  gross  negligence  of 
their  servants. 

The  language  of  the  opinion  does  not  invariably  discriminate 
between  gross  negligence  and  the  want  of  ordinary  care,  but 
the  point  decided  did  not  extend  the  liability  of  the  defendants 
further  than  for  gross  negligence. 


.     -^; 
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Bat>  according  to  my  yiew  of  the  proofs  in  this  case^  it  is 
not  necessary  to  pursue  that  inquiry. 

If  the  defendants  are  only  liable  for  the  gross  negligence  of 
their  servants,  then,  upon  the  proofs  in  this  case,  the  plaintifb 
should  have  been  nonsuited.  When  the  plaintifl^  rested  their 
case,  there  was  no  proof  except  that  the  goods  were  "  shipped  '* 
in  good  order,  and  were  broken.  Upon  the  defendants'  proofs 
there  was  nothing  shown  on  which  gross  negligence  of  the  de- 
fendants' servants  could  be  predicated. 

But  more  than  this,  there  was  no  evidence  of  want  of  ordi- 
nary care. 

Without  inquiring  whether,  when  the  plaintiff  had  shown 
that  the  contract  of  the  defendant  was  not  performed,  that 
was  enough  to  put  the  defendant  to  proof  in  explanation,  it  is 
clear,  I  think,  that,  when  the  defendants  did  show  in  explana- 
tion that  the  goods  were  broken  in  consequence  of  the  cars 
running  off  or  being  thrown  from  the  track,  in  course  of  the 
transportation,  he  brought  the  case  within  the  purview  of  the 
exemption  contained  in  the  contract.  Under  the  contract,  the 
general  rule  is,  in  terms,  transportation  at  the  owner's  risk ; 
the  qualification  which  the  cases*  referred  to  establish,  is,  that 
injuries  resulting  from  fraud,  bad  faith  or  gross  negligence,  are 
excepted.  When,  therefore,  the  cause  of  the  injury  appeared, 
the  defendants  were,  prima  facie,  excused,  unless  it  be  true 
that  the  mere  fact,  that  the  freight  car  was  thrown  from  the 
track,  is  evidence  of  gross  negligence ;  or,  in  the  aspect  in 
which  I  propose  to  consider  the  state  of  the  proofs,  is  evidence 
of  want  of  ordinary  care.  See  cases  below  cited.  It  would 
be  a  most  fortunate  fact  in  regard  to  security  to  life  and  limb, 
as  well  as  safety  to  property,  if  it  were  presumptively  true  that 
ordinary  care  is  sufficient  to  guard  against  such  accidents. 
Most  unfortunately  they  do  happen  from  various  causes,  against 
which  the  utmost  caution,  vigilance,  skill  and  discretion  is  re- 
quired, and  which,  when  used,  often  prove  ineffectnaL  Surely, 
the  mere  fact  of  the  accident  did  not  prove  gross  n^ligence. 

But  the  defendants  laid  their  whole  case  before  the  referee ; 
and  if  the  plaintifib  proved  no  negligence,  still,  if  upon  the 
whole  proof,  the  finding  of  the  referee  was  warranted,  it  is  now 
of  no  importance  by  whom  the  evidence  was  furnished. 
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It  is  not  necessary  to  repeat  what  has  so  often  been  said  in 
ihis  court)  that  where  there  is  conflicting  eyidence  this  conrt 
has  no  jurisdiction  of  the  question  whether  the  referee  has 
found  against  the  weight  of  the  eyidence^  his  judgment  having 
been  affirmed  in  the  supreme  court.  I  repeat  the  observation 
that  we  may  not  be  misunderstood  when  it  is  added,  that  if 
there  be  such  absence  of  evidence  of  the  matter  alleged,  that 
the  party  should  have  been  nonsuited,  or,  that  it  would  be 
erroneous  to  submit  the  question  to  the  jury,  if  the  issue  were 
before  a  jury,  then,  if  due  exception  be  taken,  a  question  of 
law  is  raised  and  erroneously  decided ;  and  an  exception,  founded 
on  the  claim  that  such  was  the  state  of  the  proofs,  this  court 
are  bound  to  consider  and  decide. 

To  the  finding  that  the  damage  to  the  goods  was  occasioned 
by  the  want  of  ordinary  care  and  skill ;  as  also  to  the  conclu- 
gion  that  upon  the  facts  found  the  defendants  are  liable,  the 
defendants'  counsel  excepted. 

An  examination  of  the  question  thus  raised,  makes  it  neces- 
sary to  see  what  it  is  that  was  imputed  to  the  servants  of  the 
defendants  as  negligence. 

It  is  found  that  the  goods  were  well  and  properly  put  in  a 
good  and  .suitable  box  car  for  transportation.  That  they  were 
carried  by  the  defendants'  usual  route.  That  at  Avon  the 
train  was  made  up  and  inspected  (though  without  manipula- 
tion) by  the  conductor,  and  he  found  all  about  it  right  as  far 
as  he  could  discover,  and  the  proper  person  reported  that  the 
wheels  had  been  examined  and  found  safe. 

The  train,  soon  after  leaving  Avon,  entered  upon  a  descend- 
ing grade,  which  continues  for  about  a  mile  and  a  quarter. 
While  passing  this  portion  of  the  road,  the  alarm  rope  which 
ran  through  the  train,  by  some  strain  thereon,  rang  the  alarm 
bell,  and  so  notified  the  engineer  that  something  was  amiss. 

And  it  is  expressly  found  that  in  the  exercise  of  due  discre" 
tion  he  understood  it  to  be  a  signal  to  stop  the  train,  and  he 
did  so  as  soon  us  possible,  and  whistled  ^'  down  the  brakes." 

In  fjEict,  by  some  accident  which  is  not  accounted  for,  the 
train  was  divided ;  but  the  rear  cars  followed  so  closely  upon 
those  attached  to  the  engine,  that  the  alarm-rope  was  not 
brokeui  and  the  engineer  is  expressly  found  to  have  acted  with 
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due  discretion  in  what  he  did ;  although,  if  he  had  known 
that  the  train  was  divided,  he  should  have  continued  the  speed 
of  the  engine  and  forward  cars,  and  so  have  kept  out  of  the 
way  of  the  rear  car&  Retardation  of  the  engine  brought  the 
two  parts  of  the  train  together,  within  half  a  minute,  with  a 
concussion  which  threw  some  of  the  cars  off  the  track  down 
an  embankment,  and  so  the  plaintiffs'  goods  were  damaged. 

^  Due  care  had  been  used  to  keep  the  track,  and  the  track 
was  kept,  in  proper  condition  up  to  the  time  of  the  happening 
of  this  accident''  And  it  was  proved  by  uncontradicted  evi- 
dence that  the  coupling  was  the  one  ordinarily  used  upon  rail- 
roads, and  the  one  "  most  approved." 

The  usual  manual  force  was  on  the  train,  and  consisted  of  a 
conductor,  an  engineer,  fireman,  two  brakemen,  and  a  man  who 
performed  the  double  duty  of  brakeman  and  oilman. 

Now,  up  to  this  point,  not  only  no  gross  negligence,  and  no 
want  of  every  proper  diligence  is  found ;  but  the  contrary. 

The  fEicts  found,  from  which  the  inference  of  negligence  is 
drawn,  are  these : 

At  the  moment  the  separation  of  the  cars  occurred,  the  con- 
ductor was  in  the  rear  car,  which  was  a  passenger  car.  The 
duties  of  the  man  who  acted  as  oilman  and  brakeman  required 
him  to  be  in  the  passenger  car  ^<  as  much  as  to  be  anywhere 
else,"  and  he  was  there,  and  he  and  the  conductor  both  sprang 
to  the  brake  and  worked  it  as  soon  as  they  could.  Another 
brakeman  was  on  the  top  of  one  of  the  box  cars,  which  con- 
tinued to  be  connected  with  the  engine,  examining  and  seeing 
to  the  condition  of  the  alarm  rope,  which,  it  was  shown  with- 
out dispute,  it  was  his  duty  to  do ;  and  ^^  it  does  not  appear 
where  the  third  brakeman  was,  or  that  any  brakeman  was  at  a 
brake ; "  and  it  is  found,  as  a  fact,  that  *^  no  brakeman  was  at 
a  brake." 

The  referee  does  not  find  that  the  absence  of  the  brakemen 
caused  the  two  parts  of  the  train  to  come  together ;  or,  that 
they  could  have  prevented  it,  or  its  consequence, — the  engine 
being  stopped,  in  the  exercise  of  due  discretion,  while  the  cars 
were  not  so  far  divided  as  to  break  the  alarm  rope.  But  he  in- 
dulges a  conjecture,  that  '^instant  and  proper  letting  down  of 
the  brakes  on  the  rear  car  might  have  so  dimished  the  force  of 
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the  concussion  as  to  haye  ayoided  the  catastrophe,  if  the  train 
was  in  proper  running  order.^ 

And  the  referee  has  carefully  excluded  any  presumption  that 
he  may  have  found  other  facts  on  which  to  base  a  conclusion 
of  n^ligence,  which  are  not  specifically  stated  in  his  findings, 
by  adding,  that  it  does  not  otherwise  appear  how  the  accident 
occurred,  nor  what  was  its  immediate  cause. 

Now,  in  all  this,  I  discover  nothing  warranting  an  inference 
of  any  negligence. 

L  The  alleged  absence  of  the  brakeman  from  the  brakes,  if 
that  was  n^ligence,  is  not  ground  for  charging  the  defendant, 
unless  such  absence  caused  the  injury.  It  is  not  found  that  it 
did,  or  that  their  presence  would  have  prevented  it.  Nor  did 
any  witness  so  testify,  or  give  even  an  opinion  to  that  eflTect 

2.  The  conjecture  which  is  stated  in  the  findings,  that 
the  instant  and  proper  letting  down  of  the  brakes  on  the  rear 
car  might  have  diminished  the  force  of  the  concussion,  is  re- 
lieved wholly  firom  any  implication  of  negligence  by  the  other 
beta  found.  The  brakeman  was  on  that  car,  and  where  his 
duties  required  him  to  be  as  much  as  at  the  brake  (^'as  much 
as  any  where  else  "),  and  not  only  he  but  the  conductor,  with 
prompt  endeavor  to  assist,  ^  sprang  to  the  brake  and  worked  it 
as  soon  as  they  could.'*  Here  is  not  only  no  negligence,  but  a 
finding  of  instant  diligence,  and  a  doing  therein  all  they 
oould  da 

3.  The  finding,  that  the  second  brakeman  was  on  the  top  of 
a  box  car,  engaged  in  seeing  that  the  alarm  rope  was  in  order, 
is  certainly  not  a  finding  of  negligence ;  and  the  uncontradicted 
proof  was,  that  the  handle  of  the  brake  of  the  box  cars  rises  to 
the  top  of  those  cars,  so  that,  though  not  proved  to  have  been 
standing  over  a  brake  at  either  end,  he  was  in  truth  within 
convenient  reach  of  one  or  the  other.  But  this  is  wholly  im- 
material, for  the  obvious  reason,  that  if  he  had  been  at  the 
brake,  no  working  thereof,  however  instant  or  eflScient,  could 
tend,  in  the  slightest  degree,  to  prevent  the  concussion  or  its 
eonsequences,  but  the  contrary.  It  would  have  been  fiur  bet- 
ter if  the  car  on  which  he  stood,  and  the  others  connected  with 
ft  and  with  the  engine,  had  advanced  more  rapidly,  instead  of 
being  retarded. 
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There  remains  the  circamstanoe  stated  by  the  referee,  that 
the  canse  of  separation  does  not  appear,  whether  by  the  break- 
ing of  a  coupling  or  the  flying  out  of  a  coftpling-pin,  or  from 
some  other  cause.  Then,  surely,  it  could  not  be  inferred  that 
it  was  caused  by  negligence.  An  attempt  was  made  to  show 
that  a  linch-pin  m^ght  hare  prevented  the  separation,  but  the 
proof  clearly  showed  that  ordinary  care  did  not  require  it,  and 
besides  tha<^  the  linch-pin  is  more  likely  to  fail  out  by  the  agi- 
tation of  the  cars  than  the  coupling-pin. 

And  the  referee  further  finds  that  it  does  not  appear  wher9 
the  third  brakeman  was. 

As  to  this  and  as  to  the  cirvumstanoe  last  noted,  they  do  not 
proye  want  of  ordinary  care.  In  the  case  in  Hit  supreme  oouit 
of  the  United  States,  already  twice  referred  to,  Mr.  Justice 
Nelson,  says:  ''The  respondents '^  (defendants)  '^ having  suc- 
ceeded in  restricting  their  liability  as  carriers  by  the  special 
agreement,  the  burden  of  proving  that  the  loss  was  occasioned 
by  the  want  of  due  care  or  by  gross  negligence,  lies  on  the  li- 
belants, which  would  be  otherwise  in  the  absence  of  any  such 
restriction."  This  bears  with  great  force  upon  the  whole  con- 
clusion of  the  referee ;  and  as  to  the  third  brakeman,  if  his 
presence  at  any  brake  where  it  was  his  duty  to  be,  was  mate- 
rial, his  absence  should  have  been  proved.  It  is  not  enough  to 
say  he  was  not  proved  to  be  there.  This  doctrine  is  also  stated 
by  the  late  lamented  chief  judge  of  this  court  in  a  very  able 
opinion  affirming  the  binding  effect  of  the  very  words  now  in 
question — **  owner's  risk,**  and  holding  that  where  such  a  con- 
tract is  made,  it  is  the  plaintiff  who  must  prove  the  want  of 
due  care  or  gross  negligence  if  he  would  recover ;  no  presump- 
tion arises  against  the  carrier.  The  plaintiff  cannot  rely  on 
tiie  absence  of  proof,  he  has  the  affirmative  of  the  allegation. 
See  Moore  v.  Evans,  14  Barb.  524,  530. 

This  is  not  a  case  of  conflicting  evidence,  nearly  every  fitct 
I  have  referred  to  is  fbund  by  the  referee ;  there  is  no  conflict 
as  to  any  oflier. 

I  cannot  find  warrant  for  any  finding  of  gross  negligence  or 
even  want  of  ordinary  care ;  the  testimony  given  by  the  defend- 
ants, on  the  contrary,  proves  ordinary  care  at  iMSt,  and  that 
without  contradiction. 
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13m  conclusion  ot  negligence  has  been  found  rather  npon 
vliat  is  not  preyed.  Eyery  senrant,  of  whose  acts  there  is  eyi^ 
dence,  and  whose  acts  could  haye  any  influence  to  preyent  in- 
jniji  is  shown  and  substantially  found  to  have  been  prompt, 
ac^ye,  diligent  and  discreet ;  and,  as  to  any  seryant,  there  is 
no  eyidenoe  that  he  was  not  sa 

I  think  the  judgment  should  be  reyersed.  It  is  quite  ob- 
Tioos  thai,  if  tiie  case  is  to  be  tested  by  the  inquiry  wheth^ 
the  plaintifb  established  gross  negligence,  there  could  be  no 
reasonable  pretense  of  daim. 

MHiLBB,  J. — ^The  determination  of  this  case  depends  upon 
tiie  construction  to  be  placed  on  the  contract  made  for  the 
transportation  of  the  property.  The  receipts  giyen  proyided 
that  it  was  to  be  fi^warded  at  the  **  owner's  risk ; ''  and  the 
question  is  whether  these  words  include  only  the  risks  of  break- 
age arising  from  the  ordinary  dangers  of  railroad  transporta- 
tion when  due  care  has  been  obseryed  by  the  carrier,  and 
whethtf  the  carrier  is  liable  for  damages  incurred  beyond 
these  risks. 

The  carrier  may  by  special  contract  restrict  his  common  law 
liability;  and  where  this  is  done  his  i*elations  are  changed  and 
he  becomes  as  to  that  transaction  an  ordinary  bailee  and  priyatc 
canier  for  hire,  which  imposes  upon  him  the  responsibility  of 
exercising  ordinary  care  in  the  transportation  of  property. 
Moore  v.  Eyans,  14  Barb.  524,  530;  Dorr  v.  New  Jersey 
Steam  Kay.  Go^  11  iV.  Y.  485,  493. 

In  Wells  V.  Steam  Nayigation  Co.,  8  N.  Y.  (4  Sdd:)  375, 
to  a  ccmtract  by  the  owners  of  a  steamboat  used  for  tow- 
ing boats  upon  the  Hudson  riyer,  from  New  York  to  Albany, 
for  hire ''at  the  risk  of  the  master  and  owners,"  it  was  held 
that  the  owners  of  the  steamboat  were  liable  for  injuries  arising 
Aest  the  gross  negligence  of  their  seryants  nayigating  i1^  al^ 
though  not  occasioned  by  fraud  or  want  of  good  faith,  and 
that  the  phrase  employed  has  reference  to  the  perils  of  nayiga- 
tion not  arising  from  the  gross  negligence  of  the  contractor. 
This  construction  is  not  in  conflict  with  some  other  cases  to 
which  we  haye  been  referred.  Schieffelin  v.  TlBrrej,  6  Johns. 
170 ;  Alexander  v.  Oreen,  3  Hitt  9,  and  7  Id.  533, 547.    Where 
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the  goods  are  transported  at  the  risk  of  the  owner  the  burden 
of  proving  that  the  loss  was  occasioned  by  gross  negligence  or 
a  want  of  due  care  is  upon  the  ownar.    14  Barb,  524,  530. 

The  qaestion  then  arises  whether  there  is  any  evidence  to 
warrant  the  conclusion  that  the  defendant  was  guilty  of  such 
negligence,  such  want  of  due  care,  as  authorized  a  recovery. 

The  referee  has  not  found  that  the  defendant  was  guilty  of  a 
want  of  care  as  to  the  cars ;  the  making  up  and  coupling"  of  the 
train ;  the  condition  of  the  track ;  in  using  and  obeying  proper 
signals  promptly  at  the  first  appearance  of  danger ;  or  in  the 
proper  rate  of  speed,  or  the  care  and  skill  of  the  engineer;  but 
he  assumes  that  the  damages  were  occasioned  by  the  want  of 
ordinary  care  and  skill  on  the  part  of  the  servants  of  the  defend- 
ant He  does  not  inform  us  in  what  that  want  of  care  and 
skill  consisted,  and  it  is  difficult  to  see  upon  what  evidence  his 
finding  was  based.  The  train  parted  and  there  is  no  affirmative 
proof  as  to  the  cause,  although  according  to  the  opinion  of  one 
of  the  witnesses,  it  was  occasioned  by  the  coupling  pin  fiying 
out  or  breaking.  The  strain  on  the  rope  attached  to  the  en- 
gine bell,  caused  the  bell  to  ring,  which  was  mistaken  for  a 
signal  to  stop  the  train,  which  signal  was  given  and  the  engine 
stopped.  If  the  engineer  could  have  known  that  the  train  had 
parted,  he  would  not  have  given  the  signal,  and  thus  the  col- 
lision would  have  been  averted.  But  he  was  not  to  blame  for 
this  mistake  and  could  not  have  known  it,  and,  therefore,  he 
was  not  guilty  of  negligence. 

The  finding  of  the  referee  that  there  was  no  brakeman  at  the 
brake,  I  think,  is  not  supported  by  the  evidence.  There  is  no 
proof  whatever  to  support  it,  and  as  the  plaintifb  were  bound 
to  make  out  affirmatively  the  n^ligence  of  the  defendant,  it 
was  erroneous.  The  referee  also  finds  that  because  the  accident 
occurred  there  was  a  want  of  precaution  and  care.  This^  I 
think,  was  also  erroneous,  as  it  by  no  means  follows  without 
proof,  as  a  necessary  result,  that  an  accident  of  this  kind  is  oc- 
casioned by  a  want  of  due  care  and  caution.  It  might  have 
occurred  with  all  the  care  that  properly  could  have  been  exer- 
cised, and  been  the  consequence  of  circumstances  beyond  the 
control  of  those  who  had  charge  of  the  train.  Accidents  of  this 
character  are  sometimes  unavoidable,  and  such  are  the  perils  of 
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nflzoad  tronsporiiatton,  that  no  human  foregight  or  pradeiioe 
can  guard  againat  them.  Tlneae  were  the  liaks  against  which 
the  contract  proyided,  and  which  the  owners  of  the  property 
assumed  to  take  upon  themselTcs.  It  is  i^parent»  I  thinki 
that  the  plajntiffs  utterly  Ssuled  to  establish  that  d^ree  of  neg- 
ligonoe  which  was  essential  to  iBaintain  the  aotion^and  thait 
the  referee  erred  in  his  conclusion,  and  therelfore  the  judgment 
must  be  reTersed^  and  a  new  trial  granted^  oosts  to  abide  the 
eventi 

A  majority  of  the  judges  concurred. 

Judgment  rererBed,  and  new  triisl  ordered,  ooits  to  abide 
erent; 
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June,  1868. 
BiTentng  10  Sorb,  48L 

iji oceeatoiy coTsnaiitk uadei aeal, cumot  be  disohaiged  bya  fveolii^ 
Utiatton* 

After  a  sealed  sulnniaBion  to  arbitration  requiring  a  written  award  has 
been  made,  a  verbal  agreement  of  the  parties  to  accept  a  verbal  awards 
which  the  arbitrator  accordingly  makes,  changes  the  submission  to  a 
verbal  one ;  and  11  the  maltezs  be  such  as  eaaaol  be  determined  bj  a 
parol  arbitration  the  award  is  void. 

The  tkicX  thai  one  party«  bj  oonsenting  to  a  verbal  awaid,  iadaoed  the 
arbitrators  to  make  such  an  award,  does  not  estop  him  from  objecting 
that  the  matters  in  oontroversj  could  not  be  detennined  bj  a  verbal 
awaid.t 

Lather  French  sued  Philip  B.  New,  in  the  supreme  courts 

*  See  the  anthoiitiea  in  lefeienoa  to  the  modiiflation  of  aealsd 


tracts,  bj  pared,  collected  in  Clough  e.  Murraj,  8  BiobL  7. 

f  If  the  matters  submitted  had  been  such  as  could  be  determined  hij  Si 
parol  award,  the  acts  of  the  parties  might  be  deemed  a  wavier  or  estop- 
pel, prsdttding  the  obJecHon  that  a  written  award,  though  called  fbr  1^ 
tile  bead,  was  not  mada^  See  the  aotliorlties  (oltod  b^  Datibs,  J.,  ^ 
seating.    Bunape.  Losej,  1  Lan$.  Ill ;  and  Miller  t.  Junetion  Caaal  Oa^ 
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to  leoover  the  last  two  installments  of  rent  under  a  sealed 
lease,  and  also  recoyer  damages  for  the  breach  of  several  coye- 
nants  in  the  lease. 

Defendant  pleaded  and  proved  that  after  the  first,  and  before 
the  second  of  ihe  two  installments  accmed,  the  plaintiff,  the 
lessor,  entered  into  arbitration  bonds  with  the  defendant,  the 
lessee,  and  one  Gteorge  A.  New,  reciting  that  a  controversy  ex- 
isted between  plaintiff  and  the  two  News  in  reference  to  the 
lease,  fto,  and  binding  themselves  to  submit  to  the  decision  of 
the  arbitrators  named ;  and  defendant  relied  on  a  verbal  award, 
made,  under  this  arbitration,  but  after  the  last  installment  had 
become  due,  under  drcumstanoes  which  are  stated  in  the 
opinion,  as  a  bar  to  this  action. 

At  the  trial  plaintiff  was  nonsuited. 

The  supreme  court,  at  general  term,  being  of  the  opinion 
that  the  plaintiff  had  waived  the  requirement  of  a  written 
award,  and  was  estopped  from  objecting  that  it  had  not  been  re- 
duced to  writing,  and  that  other  objections  taken  to  the  non- 
suit were  untenable,  affirmed  jud^ent  for  the  defendant. 
Reported  in  20  Barb.  48L   Plaintiff  now  appealed  to  this  court 

A.  Pond,  for  plaintiff,  appellant. 

Merrill  dk  Oowen,  for  defendant,  respondent 

At  the  March  term  the  following  opinion  was  read : 

Baloom,  J. — ^The  lease  was  for  the  term  of  three  years.  It 
expired  on  April  1, 1852.  The  annual  rent  was  four  hundred 
and  twenty-five  dollars,  and  was  payable  one  half  on  the  first 
day  of  January,  and  the  other  half  on  the  first  day  of  April  in 
eadh  year.  The  defendant  did  not  pay  the  last  two  installments 
of  the  same.  The  lease  bound  the  defendant  to  leave,  at  the 
expiration  thereof^  eight  acres  of  rye  growing  on  the  fiyrm, 
which  he  did  not  do ;  and  the  plaintiff  proved  that  by  reason 
ihereof  he  sustained  damages  to  the  amount  of  twenty-five 
doilan. 

According  to  the  arbitration  bonds,  the  parties  weie  to  buIh 
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mit  the  oontroyersy  between  them  to  the  decision  of  Messrs. 
Taylor,  Green  and  Bowley,  as  arbitrators  (after  hearing  the 
testimony  of  the  parties),  **in  reference  to  a  certain  hose*' 
(which  was  the  lease  in  question).  The  bonds  required  the 
arbitrators  to  make  their  award  in  writing,  which  should  be 
subscribed  by  them  and  attested  by  a  subscribing  witness,  and 
ready  to  be  delivered,  &a,  on  or  before  April  18, 1852 ;  to  the 
end  that  all  matters  in  oontroyersy,  in  that  behalf,  between  the 
parties,  should  be  finally  concluded  pursuant  to  the  provisions 
of  the  statute  for  determining  controversies  by  arbitration. 

The  arbitration  was  had  on  March  27, 1852,  which  was  four 
days  before  the  lease  expired,  or  the  right  of  action  accrued 
thereon  for  the  last  installment  of  the  rent  reserved  therein,  or 
for  the  neglect  of  the  defendant  to  leave  eight  acres  of  rye 
growing  on  the  farm.  The  plaintiflfs  claims  against  the  de- 
fendant^  which  he  presented  to  the  arbitrators,  were  for  one 
year's  rent  of  the  farm,  and  for  clover  seed,  timothy  seed,  wood, 
oats,  stock,  &C.  The  defendant  also  presented  claims  before 
the  arbitrators ;  but  the  case  does  not  show  what  they  were, 
except  that  he  claimed  he  paid  too  much  rent  for  the  farm. 

While  the  arbitrators  were  deliberating  upon  the  matters 
submitted  to  them,  the  parties  agreed  as  to  the  manner  in 
which  the  defendant  should  pay  whatever  award  should  be 
made  against  him;  and  with  the  view  of  carrying  such  agree- 
ment into  effecl^  they  executed  bonds  to  each  other,  providing 
for  the  payment  of  such  award,  whatever  it  might  be,  in  a  cer- 
tain way  and  by  installments;  but  it  does  not  appear  that 
those  bonds  were  ever  delivered.  They  recited  that  the  parties 
had  entered  into  a  bond  to  submit  their  matters  in  controversy 
to  Emerson,  Green  and  Taylor,  as  arbitrators,  when  the  truth 
wa%  they  had  submitted  the  same  to  Bowley,  Green  and  Tay- 
lor, to  determine  as  arbitrators. 

The  arbitrators  (Bowley,  Green  and  Taylor),  were  informed 
by  the  parties  that  they  need  not  make  an  award  in  writing ; 
that  they  (the  parties)  had  a  writing  drawn  up,  and  merely 
wanted  to  know  how  much  the  award  was,  and  '^  that  they 
could  :fix  the  award  on  the  instrument  as  they  had  agreed.^ 
The  arbitrators  agreed  to  award  that  the  defendant  should  pay 
the  plaintiff  two  hundred  and  sixty  dollars,  and  so  informed 
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the  parties,  when  the  plaintiff  said  he  desired  to  see  his  lawyer, 
which  he  did,  and  his  lawyer  immediately  served  a  reyocation 
upon  the  arbitrators  of  the  submission  of  the  mattei*s  to  them 
as  arbitrators,  and  he  paid  the  fees  of  the  arbitrators ;  and  the 
plaintiff  refhsed  to  abide  by  the  yerbal  award,  and  the  arbi- 
trators did  not  make  one  in  writing.  The  defendant  offered  to 
prove  that  he  had  tendered  full  performance  of  the  award 
according  to  the  bonds  the  parties  had  signed  providing  the 
manner  for  the  payment  of  an  award  to  be  made  by  Emerson, 
Oreen  and  Taylor;  which  offer  was  rejected  as  immaterial 

The  verbal  agreement  of  the  parties  that  the  award  should 
not  be  in  writing,  and  that  they  would  abide  by  a  verbal  award, 
had  the  effect  to  change  the  submission,  from  one  under  seal  to  a 
mere  verbal  one ;  because  the  verbal  agreement  was  acted  upon, 
atid  that  under  seal  was  abandoned.  The  verbal  award,  there- 
fbfe,  was  not  valid,  unless  a  verbal  submission  of  the  matters 
on  which  the  award  was  made  was  binding  upon  the  parties. 

The  principal  thing  submitted  to  the  arbitrators  was  the 
lease  of  the  £EKrm,  which  was  under  seal  and  contained  coven- 
ants not  broken — ^to  wit :  the  one  to  pay  the  last  half  year's 
rent,  and  the  one  to  leave  eight  acres  of  rye  growing  on  the 
fiurm  on  April  1, 1858.  And  it  is  clear  that  those  covenants 
could  not  be  discharged  by  a  verbal  agreement  See  Delacroix 
t;.  Bulkley,  13  Wend.  71;  13  N.  F.  556;  5  Id.  537. 

Nothing  was  done  towards  discharging  the  covenants,  not 
broken,  contained  in  the  lease,  that  amounted  to  an  executed 
verbal  agreement ;  for  the  plaintiff  did  not  even  say  he  would 
perfbrm  the  award,  after  it  was  stated  to  the  parties.  The  ver- 
bal submission  of  the  matters  to  the  arbitrators  was  an  agree- 
ment by  the  parties  to  do  that  which  the  arbitrators  should 
direct,  and  when  they  made  their  decision,  that  became  a  thing 
to  be  enforced  against  the  plaintifl^  if  binding,  as  being  hie 
agreement.    See  Walters  v.  Morgan,  8  Oox  Oh.  Oae.  86d. 

It  requires  no  argument  to  prove  that  if  the  parties  had 
verbally  agreed  with  each  otiier,  to  do  precisely  what  the  arbi- 
trators decided  they  should  do,  it  would  not  have  bound  them. 
Such  a  verbal  agreement  would  have  been  a  nullity.  '^  A  verbal 
submission  is  valid  in  all  oases  where  the  subject  matter  is  such 
that  a  wrbal  agreement  directly  between  the  pdrtiea  in  the 
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tenns  of  the  award,  would  preyaiL  Bnt  where  the  law,  as  for 
instance,  the  statute  of  firauds,  requires  a  contract  to  be  in 
wilting,  there  both  the  submission  and  the  award  must  be  in 
writing/'  Calw.  on  Arb,  Vt  ed.  1853,  36,  n.  1 ;  see  McMullen 
V.  Mayo,  8  Smedes  <&  M.  298 ;  and  Walters  v.  Morgan,  supra* 
The  same  proposition  is  stat^  1by  Mr.  Hill,  2  Hilly  272,  u.  a., 
as  follows :  ^Thus  it  has  bec^  said,  that  where,  from  the  sab- 
ject  of  arbitration,  a  writing  is  necessary  to  pass  the  right  to 
the  thing  in  demand,  or  to  defeat  or  destroy  the  demand,  the 
submission  and  award,  to  be  available  as  a  bar  to  that  demand, 
must  be  in  writing."  Also  see  Russ.  on  Arh  38,  Law  Lib.  4 
series,  95 ;  Mayo  v.  Chiles,  3  Monr,  258. 

The  opinion  of  the  supreme  court  concedes  the  general  rule 
to  be  as  aboye  stated,  but  avoids  it  by  misapplying  another  laid 
down  in  Kyd^a  Treatise  on  Awards,  and  holds,  that  although  a 
yerbal  submission  of  the  unbroken  covenants  contained  in  the 
lease,  by  themselves,  would  not  be  obligatory,  yet  being  joined 
with  other  things  of  an  uncertain  nature,  a  yerbal  submission 
of  the  whole  was  binding.  The  rule  so  misapplied  is  stated  by 
Eyd,  when  speaking  of  the  subjects  of  controversy  the  law 
permits  to  be  submitted  to  arbitrators,  and  his  language  is, 
that  most  of  the  cases  *^  which  cannot  be  submitted  by  them- 
selves, may,  when  joined  with  other  things  of  an  uncertain 
nature ;  because  then  there  is  an  uncertainty  in  the  whole  of 
the  dispute ;  as  debt  on  a  bond,  whether  single  or  with  con- 
dition ;  debt  for  arrears  of  rent  ascertained  by  a  lease  for  years ; 
damages  recovered  by  verdict  and  judgment'*  It  is  evident  he 
did  not  here  refer  to  the  mode  of  submission ;  for,  before  leav- 
ing the  subject,  he  remarks  as  follows :  "  However,  in  all  cases 
where  the  demand  arises  on  a  deed,  it  would  seem  the  submis- 
sion must  also  be  by  deed;  because  a  specialty  cannot  be 
answered  but  by  a  specialty."    Kyd  on  Awards,  53,  54. 

I  have  not  been  able  to  find  the  doctrine  of  the  supreme 
court,  on  this  point,  laid  down  in  an  adjudged  case,  or  in  any 
treatise  on  arbitration  or  awards ;  and  I  am  of  the  opinion  it 
cannot  be  maintained  on  principle,  and  it  conflicts  with  the 
well-settled  rule,  already  mentioned,  "  that  a  covenant  under 
seal,  not  broken,  cannot  be  discharged  by  a  parol  agreement" 
See  Suydam  v.  Jones,  10  Wend.  180, 184. 
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I  cannot  see  how  the  doctrine  of  estoppel  is  applicable  to 
the  case.  The  fact  that  the  plaintiff  prevented  the  arbitrators 
from  making  a  yalid  award  does  not  deprive  him  of  the  right 
to  show  the  invalidity  of  the  one  they  did  make.  The  legal 
presumption  is  that  the  defendant  knew  a  verbal  award  would 
not  be  binding,  but  believed,  notwithstanding  that  fact,  that 
the  plaintiff  would  abide  by  such  a  one. 

If  the  foregoing  views  are  correct,  the  award  was  void ;  for 
the  reason  that  it  did  not  discharge  the  covenant  to  pay  that 
portion  of  the  rent  of  the  farm  not  due  at  the  time  the  same 
was  made,  or  the  one,  not  then  broken,  that  the  defendant 
should  leave  eight  acres  of  growing  rye  upon  the  farm  on  April 
1, 1853. 

For  the  foregoing  reasons  I  am  of  the  opinion  that  the  judg- 
ment of  the  supreme  court  should  be  reversed,  and  a  new  trial 
granted ;  costs  to  abide  the  event 

Dayies,  J.,  read  an  opinion  for  affirmance,  holding,  upon 
the  authority  of  Fidler  v.  Cooper,  10  Wend.  285,  290 ;  Bas- 
pole's  Case,  8  Coke,  97  b,  193;  Chapman  v,  Dalton,  1  PlowcL 
290,  298 ;  2  Rich.  318 ;  Athelston  v.  Moore,  Comh.  547,  that 
the  submission,  by  several  persons,  to  an  arbitration,  of  all 
matters  in  difference  between  them,  included  all  matters  that 
either  of  them  had  against  the  others,  severally  or  jointly. 
That  according  to  the  cases  of  Ford  v,  Jones,  3  Bam.  £  Ad. 
248 ;  In  re  Tunno,  5  Id.  488 ;  Matson  v.  Trower,  1  Byan  &  M. 
N.  P.  Cos.  17 ;  Bex  v.  Hill,  7  Price,  636 ;  Perkins  v.  Wing,  10 
Johns.  143 ;  Sellick  v.  Addams,  15  Id.  197 ;  Buck  v.  Wads- 
worth,  1  Hill,  321 ;  Howard  v.  Sexton,  1  Den.  440,  the  parties 
had  waived  the  stipulation  of  the  bond  requiring  an  award  in 
writing ;  and  that,  upon  the  principle  established  in  Welland 
Canal  Co.  v.  Hathaway,  8  Wend.  480 ;  and  Dezell  v.  Odell,  3 
mn,  215 ;  Bank  of  Genesee  v.  Patchin  Bank,  13  N.  Y.  309, 
the  plaintiff  was  estopped  by  his  own  conduct,  which  had  in- 
duced defendant  to  accept  the  parol  award,  from  objecting  to 
his  prejudice  that  it  was  void. 

The  Court,  not  being  agreed,  reserved  the  cause  for  further 
consideration,  and  referred  it  to  Judge  Mabyih  for  an  addi- 
tional opinion. 
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At  the  June  term,  Mabytst,  J.,  deliyered  an  opinion,  in 
which  he  discoaeed  the  distinction  between  a  yerbal  waiyer, 
which  cannot  dispense  with  an  execntory  obligation  under 
Beaiy  except  in  those  cases  where  there  are  grounds  for  raising 
an  estoppel,  and,  on  the  other  hand,  a  new  parol  contract 
founded  on  a  good  consideration,  which  may  be  substituted  for 
such  an  obligation*  He  came  to  the  same  conclusion  as  Bal* 
COM,  Jd — ^that  the  executory  coyenant  in  this  case  was  not  dis- 
charged by  the  parol  award. 

All  the  judges  concurred  in  this  conclusion,  except  Wbiqht, 
J^  who  concurred  in  the  dissenting  opinion  of  DxyiES,  J. 

Judgment  reyersed^  and  new  trial  ordered;  costs  to  abide 
eyent 
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Jane,  1806. 
AiBrolng  M  Bar^,  819. 

On  the  trlftl  of  an  Indietment  for  homicide,  evidence  of  the  riolent  eon- 
duet  of  the  aoeosed  on  the  premises  of  the  deceased,  and  his  exhibiting 
there  a  weapon  similar  to  that  emplojed  in  the  homicide,  and  declaring 
that  it  "  would  be  the  death  of  somebody  here," — shortly  before  the 
fiital  affiray,  is  admissible  as  tending  to  indicate  personal  hostility. 

Bxeeptions  taken  by  the  prisoner  to  proceedings  on  the  challenge  of  a 
Juror  for  cause,  are  not  open  to  examination  at  his  instance,  on  error, 
if  he  subeequently,  by  a  peremptory  cKiallenge,  excluded  the  juror. 

Ownership  of  real  estate  is  not  under  the  act  of  1847,  a  necessary  qualifi- 
cation for  jurors  in  the  dty  of  New  York. 

It  is  not  a  good  cause  of  principal  challenge,  that  a  presented  juror, 
from  what  he  has  heard  or  read  of  a  particular  transaction,  has  an 
opinion  that  a  crime  has  been  perpetrated  by  somebody. 

When  such  juror  is  challenged  for  favor,  it  is  not  proper  to  charge  the 
triers  that  he  may  be  biased  by  the  opinion  that  a  crime  has  been 
committed ;  but  the  triers  should  be  instructed  to  determine  the  ques- 
tion according  as  they  think  the  juror  is  impartial,  and  has  no  bias 
against  the  prisoner,  or  the  contrary. 

A  jmior,  challenged  for  principal  cause,  testified  tliat  he  had  read  of  the 
transaction,  had  formed  an  opinion  of  it,  not  as  to  the  guilt  or  innocence 
of  the  party  charged,  but  that  a  party  had  committed  the  crime;  and 
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if  the  putj  were  the  prisoner  he  presamed  him  to  be  the  guilty  party ; 
hut  had  not  actually  formed  an  opinion  that  P.  (the  prisoner),  waa 
either  innocent  or  guilty  of  killing  L.  (the  deceased). — HM,  that  a 
challenge  for  principal  caose  was  not  sustainable. 

Proper  instructions  to  the  triers  of  a  challenge  to  the  favor, — stated. 

The  mere  expression  of  an  opinion  by  the  officer,  designated  by  law  to 
summon  jurors,  as  to  the  merits  of  a  cause  that  may  chance  to  be  on 
the  calendar  of  the  oourt  for  trial,  or  in  respect  to  the  guilt  or  in- 
nocence of  a  party  under  indictment,  is  not  matter  for  challenge  to  the 
array.* 

The  neglect  of  the  officers  of  the  court  to  pursue  the  directions  of  the 
statute  in  the  mode  of  drawing  and  summoning  jurors,  is  not,  in  the 
absence  of  any  suggestion  of  fraud  or  of  injury  to  a  party,  a  ground  of 
challenge  to  the  array .f 

Bernard  Friery  was  indicted  and  tried  in  the  court  of  gen- 
eral sessions,  in  the  city  of  New  York,  for  the  mnrder  of  one 
Henry  Lazarus.  There  was  little  contest  upon  the  facts  of  the 
case ;  and  the  only  questions  in  this  court  related  to  the  regu- 
larity of  the  proceedings. 

The  prisoner  and  the  deceased  kept  adjoining  liquor  saloons 
in  the  city  of  New  York.  Seyeral  hours  after  midnight  on 
January  3,  the  prisoner  with  three  companions  all  under  the 
influence  of  liquor,  and  in  the  course  of  a  disorderly  carousal, 
entered  the  saloon  of  the  deceased;  and,  after  some  challenges 
to  fight  had  been  addressed  to  the  deceased  by  one  of  the 
prisoner's  companions,  and  a  remonstrance  against  any  dis- 
turbance had  been  interposed  by  Lazarus'  barkeeper,  the  pris- 
oner offered  to  shake  hands  with  Lazarus,  but  Lazarus  refused, 
whereupon  the  prisoner  drew  a  knife  and  stabbed  him  mortally, 
«nd  then  fled,  saying,  "  I  guess  I  have  fixed  hiuL"  When  ar- 
rested Friery  acknowledged  he  had  killed  him,  and  said  he 
would  dance  at  his  wake.  The  exceptions  appear  in  the  opinion. 

*  The  same  rule  was  applied  in  Ferris  «.  People,  85  2f.  F.  125 ;  affirm- 
ing 48  Barb,  17 ;  8,  C,  1  Abb,  Pr.  N,  8,  198 ;  dedded  about  the  same 
time  as  the  case  in  our  text ;  and  see  Gardiner  v.  People,  6  Park,  Cr.  155» 
192  ;  People  v,  McGeery,  Id,  658  ;  People  v,  Bogen,  18  Abb,  Pr.  N,  8, 
870 ;  and  oases  in  note ;  People  v,  Mallon,  8  Laru,  224 ;  Ruloffs  Case,  12 
Abb.  Pr,  N.  8.  245. 

t  Consult  also  People  v.  Mallon,  8  Lans.  224 ;  People  v,  Allen,  48  if.  T. 
28 ;  and  L,  1872,  e.  475 ;  under  which  an  opinion  or  an  expression  thereof 
Am.  not.neoesBSrily  ground  of  challenge  for  principal  cause. 
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Tke  9upreme  caurty  on  a  writ  of  error,  held  that  the  ob- 
ject of  the  statnte  regalations  as  to  the  drawing  and  sammon- 
ing  of  jurors  was  not  the  securing  an  impartial  array,  as  to- 
waids  the  prisoner,  but  the  impartial  distribution  among  the 
citizens  of  the  onerous  duty  of  jury  service.  The  other  ques- 
tions they  also  determined  against  the  prisoner  on  the  same 
grounds  as  those  taken  in  the  opinion  of  this  court  They 
accordingly  affirmed  the  conviction.  (Beported  in  54  Barb. 
319.) 

The  defendant  brought  a  writ  of  error  to  this  court. 

John  Sedgwick  and  John  McKeon,  for  the  plaintiff  in  error; 
— ^That  the  statute  as  to  jury  was  imperative, — Cited  Dwarr. 
716 ;  Striker  v.  Kelly,  7  Hilly  9 ;  Marchant  v.  Langworthy,  6 
Hitty  646 ;  Eex  v.  Loxdale,  1  Burr.  447 ;  Perry  v.  Hulse,  9 
Cow.  435;  Gardner  v.  Turner,  9  Johns.  261;  Queen  v. 
O'Connell,  9  Jur.  27 ;  11  Clark  £  Fin.  1  Cox  Cr.  Cas.  441 ; 
Precedents  in  4  Chit  310 ;  Crown  Circ.  Compan.  104 ;  Bex  v. 
Dolby,  1  Car.  &  K.  238 ;  1  Crawf.  &  D.  125 ;  2  Moody  S  Scott, 
41 ;  Joy  on  Juries,  126 ;  People  v.  Cancemi,  18  If.  Y.  129 ; 
Cunningham  v.  Cassidy,  17  Id,  278 ;  People  v.  Cook,  14  Barh. 
293 ;  8  iV.  F.  67 ;  F.  S.  v.  Wyngall,  5  Hilly  51 ;  Jackson  v. 
Young,  5  Cow.  269 ;  People  v.  Dawson,  25  N.  Y.  405 ;  People 
V.  Hansom,  7  Wend.  418 ;  Wakeman  v.  Sprague,  7  Cow.  721 ; 
People  V.  McClosky,  5  Park.  Cr.  6,  308.  That  the  challenges 
to  the  jurors  should  have  been  sustained ;  King  v.  Edmonds,  4 
B.  &  Aid.  492 ;  People  v.  Hunyman,  3  D&n.  122 ;  People  v. 
Freeman,  4  Id.  13;  Lowenberg  v.  People,  27  N.  Y.  342; 
People  V.  Knickerbocker,  1  Park.  Cr.  303, 

A.  Oakey  Holly  district-attorney,  for  the  people. 

By  the  CoimT. — ^Wbight,  J. — [After  recapitulating  in  de- 
tail the  circumstances  of  the  homicide  and  showing  that  the 
evidence,  which  was  undisputed,  disclosed  a  clear  case  of 
murder :] 

Under  the  statute  of  1855  {L.  1855,  p.  613,  c.  337,  §  3),  our 
jurisdiction  extends  to  ordering  a  new  trial,  if  satisfied  that 
**  the  verdict  was  against  the  weight  of  evidence  or  against  law^ 
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or  that  jnsidce  requires  a  new  trial.^  Manifestly,  there  was  no 
injustice  in  this  case,  in  the  yerdict  of  the  jury ;  the  eyidence 
and  the  circumstances  under  which  the  homicide  was  perpe- 
tratedy  called  for  no  other ;  it  was,  in  truth,  a  case  of  wanton 
killing  without  any  proyocation.  It  cannot  be  contended,  for 
a  moment,  that  the  accused  did  not  design  to  kill  Not  under 
the  impulse  of  sudden  passion  (for  there  had  been  no  proyoca- 
tion  to  arouse  it),  he  comes  upon  the  deceased,  and  with  inhu- 
man and  fiendish  spirit  and  intent,  plunges  a  deadly  weapon, 
that  had  been  before  concealed  upon  his  person,  into  a  yital 
part  of  the  neck  of  his  yictim ;  it  is  yery  clear  that  unless  the 
accused  was  prejudiced  in  his  trial  by  some  erroneous  legal  ml- 
uig>  "  j  astice  does  not  require  **  a  reyersal  of  the  conyiction. 
Various  exceptions  and  objections  were  taken  on  the  trial. 
Some  of  them  are  insisted  on  as  yalid  in  the  points  of  counsel, 
but  none  were  confidently  urged  on  the  argument  as  errors  of 
a  nature  to  demand  a  new  trial,  except  the  one  relating  to  the 
drawing  and  summoning  of  the  extra  panel  of  one  thousand 
jurors  for  the  term  of  the  court  at  which  the  trial  was  had. 
These  objections,  howeyer,  insisted  on  now,  though  not  urged 
at  length,  and  which  relate  to  the  impanneling  of  the  jury  and 
the  admission  and  rejection  of  eyidence,  will  be  briefly  noticed, 
before  attending  to  what  is  claimed  to  be  a  fisttal  error  in  the 
ease.    I  think  it  will  be  seen  that  none  of  them  are  tenable. 

1.  The  rulings  of  the  court  as  to  evidence.  It  appears  that 
although  the  accused  and  the  deceased  were  maintaining  the 
same  kind  of  business,  the  former,  from  some  unexplained 
cause,  was  in  the  habit  or  yisiting  the  latter,  and  th^re  drink- 
ing himself  and  treating  .strangers  to  drinks.  Between  four 
and  fiye  o'clock  of  the  morning  before  the  homicide,  he  made 
one  of  these  yisits;  he  had  with  him  a  two-edged  dagger 
knife,  haying  a  blade  seyen  or  eight  inches  long.  Leaning 
against  the  counter,  he  drew  the  knife  from  his  pocket  and 
plunged  it  into  the  counter  saying,  '^  that  will  be  the  death  of 
somebody  around  here  before  long,**  or  "  somebody  here  f  Laz- 
arus was  not  present  On  the  eyening  of  the  same  day  (Lasa- 
rus  being  absent),  he  came  in  i^n,  stepped  to  a  lunch  table ; 
eat  something ;  seized  the  mustard  cup  from  the  table,  threw 
it  across  the  room  and  left  the  premises.    About  two  weeks  be- 
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fore  the  homicidey  between  seyen  and  eight  o'clock  in  the 
momingy  he  came  in  with  one  of  his  companions^  and  called 
for  a  drink ;  there  was  a  Newfoundland  dog,  kept  by  Lazarus, 
lying  sick  under  the  table;  before  drinking  he  took  an  ice 
pick  from  his  pocket,  and  hit  the  dog  three  or  four  times  on 
the  head,  then,  taking  part  of  his  drink,  he  commenced  beat- 
ing the  dog  again,  and  thrust  the  sharp  end  of  the  ice  pick  into 
the  dog's  mouth,  breaking  out  some  of  his  teetL  He  was 
finally  persuaded  by  his  companion  to  desist  These  several  acts 
and  declarations  of  the  accused  upon  the  premises,  and  with 
the  property  of  Lazarus,  were,  under  objection,  allowed  to  be 
proved  by  the  prosecution. 

This  was  not  error.  The  evidence  was  admissible  as  bearing 
upon  the  question  of  malice  in  the  commission  of  the  crime 
with  which  the  prisioner  was  charged.  Proof  of  exhibiting  at 
the  scene  of  the  homicide,  the  morning  before  its  perpetration, 
the  identical  weapon  with  which  the  fatal  blow  was  given,  ac- 
companied by  the  declaration,  "  that  that  would  be  the  death 
of  somebody  around  here  before  long,''  was  not  only  competent^ 
but  exceedingly  pertinent  testimony.  The  occurrence  as  to 
the  dog  was  of  lighter  weight,  but  still  it  was  not  incompetent 
testimony.  Proof  of  any  act  ot  the  accused  in  reterence  to  the 
deceased,  or  his  property,  about  the  time  of  the  fatal  occur- 
rence, indicating,  or  tending  to  indicate,  feelings  of  personal 
hostility,  toward  the  deceased,  was  competent 

2.  On  the  cross-examination  of  Lazarus'  bar-keeper,  he  was 
asked,  *^  Did  a  part  of  the  custom  of  that  house  come  from  wo- 
men?" The  question  was  objected  to  as  irrelevant  and  imma- 
terial, and  excluded  under  exception.  There  is  no  point  in  the 
exception.  It  was  of  no  sort  of  importance  what  were  the 
classes  or  sex  of  the  customers  of  Lazarus. 

3.  It  appeared,  as  has  been  stated,  that  just  before  leaving  for 
Lazarus'  saloon,  Olark,  McDonald,  Oalifomia  Jack  and  the  ac- 
cused were  together  in  the  bar-room  of  the  latter.  On  the  ex- 
amination of  a  witness  on  the  part  of  the  accused,  he  was 
asked,  « Do  you  know  what,  if  anything,  was  said  between 
Oalifomia  Jack,  Clark,  McDonald  and  Friery,  in  his  (Priery's) 
bar-room?"  The  district-attorney  objected  to  the  question, 
and  the  objection  was  sustained.    It  is  unnecessary  to  say  a 
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word  in  justification  of  this  ruling.    It  was  utterly  immaterial 
what  they  talked  about  as  affecting  any  issue  in  the  case. 

4.  Six  persons  drawn  as  jurors  were  challenged  for  principal 
cause  by  the  counsel  for  the  prisoner.  The  court  held  that  the 
challenges  were  not  sustained  by  the  evidence  adduced  in  their 
support,  and  they  were  challenged  peremptorily  by  the  pris- 
oner. Two  others  so  drawn  were  challenged  for  favor,  and 
found  by  the  triers  to  be  indifferent,  and  were  peremptorily 
challenged  by  the  prisoner.  Two  others  so  drawn  were,  in  the 
first  place^  challenged  for  principal  cause  by  the  prisoner's 
counsel 

The  court  found  the  causes  of  challenge  untrue.  They  were 
then  challenged  for  favor,  and  found  indifferent  by  the  triers. 
These  were,  also,  peremptorily  challenged  by  the  prisoner.  In 
each  of  these  cases,  exceptions  were  taken  to  overruling  the 
challenges  for  principal  cause ;  and  also  to  the  charges  or  in- 
structions of  the  recorder  to  the  triers. 

It  is  now  urged  that  these  exceptions  are  open  for  examina- 
tion and  review^  and  that  if  there  were  error  in  the  proceedings 
upon  the  challenges  for  cause,  though  the  jurors  were  ulti- 
mately excluded  by  the  peremptory  challenges  of  the  prisoner, 
he  is  entiUed  to  a  reversed  of  the  judgment 

This  is  not  so.  Questions  raised  previous  to  the  peremptory 
challenge  of  these  jurors^  are  not  open  for  examination  at  this 
instance.  As  was  said  by  the  distinguished  judge,  in  deliver- 
ing the  opinion  of  the  court,  in  the  case  of  Freeman  v.  People, 
4  Den,  9,  ''The  prisoner  had  the  power  and  the  right  to  use  his 
peremptory  challenges  as  he  pleased,  and  the  court  cannot  ju- 
dicially know  for  what  cause  or  with  what  design  he  resorted 
to  them.  He  was  free  to  use  or  not  use  them,  as  he  thought 
proper:  but  having  resorted  to  them,  they  must  be  followed 
out  to  all  their  legitimate  consequences.  Had  he  omitted  to 
make  peremptory  challenges,  his  exceptions  growing  out  of  the 
various  challenges  for  cause,  would  have  been  regularly  here  for 
revision.  But  he  chose  by  his  own  voluntary  act  to  exclude 
these  jurors,  and  thus  virtually,  and,  as  I  think,  effectually 
blotted  out  all  such  errors,  if  any,  as  had  previously  ooourrac 
with  regard  to  thenL^'  All  questions  in  respect  to  the  tea  jv 
rors  mentioned  (the  proceedings  on  the  challenges  of  whom  f< 
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cftufle,  are  set  forth  at  large  in  the  bill  of  excepkions)  are  out 
of  the  case.  The  accused^  haying  need  his  peremptory  challen- 
gefly  baying  ehosen  by  his  own  yolnntary  act  to  exclude  them, 
cannot  be  heard  to  allege  exceptions,  if  any,  existing  as  to  those 
jorofn  prior  to  snch  challenges 

Eight  persons,  howeyer,  were  drawn  and  seryed  as  jurors,  to 
whom  challenges  were  interposed  by  the  prisoner's  counsel,  and 
it  is  to  be  seen  whether  any  error  occurred  with  regard  to  them, 
either  in  oyerruling  the  challenges  for  principal  cause,  or  in  the 
recorder's  charges  to  the  triers. 

Fifii.  James  B.  Dayies,  on  being  called,  was  challenged  on 
the  ground  that  he  did  not  own  real  estate,  and  had  not  been 
taxed  for  personal  estate.  The  juror  testified  that  he  did  not 
own  any  real  estate,  had  not  yet  been  taxed  for  it,  but  expected 
fliat  he  would  be  during  the  year.  The  recorder  oyermled  the 
challenge.  This  was  not  error.  The  proyisions  of  the  Beyised 
Statutes  respecting  property  or  assessment  quaHflcations  of 
jorors  (2  R  8.  411,  §  13),  were  repealed,  as  to  the  city  of  KeW 
York,  by  and  act  passed  in  1847,  entitled  ^<  An  act  in  relation 
to  jurors  in  the  city  of  New  York."  2  L.  1847,  p.  734,  c  495.^ 
That  act  declared,  that  it  should  not  be  necessary  as  a  qualifi- 
cation for  any  juror  in  the  city  of  New  York,  that  he  should 
be  actually  assessed  therein ;  but  that  all  persons,  residing  in 
the  dty,  who  should  be  qualified  to  serye  as  jurors,  and  not 
exempted  by  any  of  the  laws  of  the  State,  should  be  selected  as 
such,  whether  they  had  been  assessed  or  not  The  objection  to 
thd  juror  was  therefore  untenable. 

Second.  Charles  B.  Hadden,  on  being  called,  was  challenged 
for  ^  principal  cause.''  The  bill  of  exception  does  not  show,  in 
tmnM,  what  cause  of  challenge  was  alleged,  but  from  the  scope 
and  character  of  the  eyidence,  it  seems  to  haye  been  that  the 
jtiror  had  foftHed  an  opinion  that  a  crime  had  Uen  committed. 
The  juror  testified  in  substance,  on  being  interrogated  by 
prisoner's  counsel,  that  from  the  general  conyersation  in  the 
court  foom^  aiid  from  what  he  had  heard  oyer  the  bar,  he  had 
Ibtmed  an  opinion  that  a  <nrime  tuust  haye  been  Ocmmiitted, 


mkAi 
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tmi  Um4  uo  imifftcmikm  whaierer  whether  the  puly  who  is 
diuUid  k  the  {Mirijr  who  did  the  thing. 

TfiA  chullanKn  vfli  i^^peHj  orermled  bj  the  ooort  It  is 
imHL  *  g«><id  i'4iwi«  of  principal  cbtdlenge^  thst  a  pfeseated  juror, 
from  wbiit  ht  hm  h<«rd  or  read  of  a  particular  transsction,  has 
an  opinion  that  a  erlmo  has  been  perpetrated  by  somebody* 
Tbs  Juror  was  thc^n  challenged  for  fayor,  and  the  triers  passed 
upon  this  challenge  upon  the  lamo  testimony;  the  prisoner's 
cpunN(«l  r(*(iu««ting  the  court  to  charge  the  triers,  that  if  the 
Juror  httil  made  u])  his  mind  that  a  crime  had  been  committed, 
lu<  inighl  bo  biased  by  that,  although  ho  had  no  impression  as 
to  who  ooinmilied  It  The  recorder  declined  to  giye  the  ia- 
slruoUons  requeitedi  but  charged  the  triers  as  he  had  before 
ohargml,  In  general  termi,  that  if  they  thought,  after  hearing 
Uie  tiMitlniony  of  the  Juror,  that  ho  has  a  bias  against  the  pris- 
oner. thc«y  nniil  say  the  challenge  has  been  sustained ;  if  they 
my*  he  itf  ImjHirlial  and  has  no  bias,  they  must  say  the  chal- 
leugD  has  not  btn^n  sustained*  There  was  no  error  in  reftising 
(o  give  tl^e  tuitruoUons  requested^  but  on  the  contrary,  the  in- 
struoUous  given  were  guardedly  correct  In  fiict  there  was 
uothti^r  in  the  evideuco  to  support  the  challenge  to  justify  the 
rei]uest«  There  was  not  a  sdntilla  of  proof  tending  to  show 
that  the  Juror  challenged  had  made  up  his  mind  eren  npcm  the 
ahsirai^t  questlim  of  whether  a  crime  had  been  comMitted. 

1%ir^  Nathan  Bi«wster>  on  being  called,  was  QhaUaiged  for 
)Mrtu^>)val  eause.  On  beu^(  inlerrogatdl  by  the  priaoMt^ 
e^  he  teeiitled  that  he  had  redl  something  of  the 
al  the  time  cf  its  ocowmiMfv  leftning  to  the  Iwsniqhte  of 
Uasaru^  but  had  forsaed  no  ofinm  abomt  it  Fhas  whsMt  ke 
v^  he  th^>Hghl  thet^  had  t^  siMae  erisat  cofluaitted.    te 

(Unwed  iiK>  i^yiMM  al  aU  aa  W  whie^^ 

iKe  <M»ie  wiAi  wVWti  he  is  cfeKuyaL    Tha  <:katfaace  ia 

li  ia  cWsMil  i)a  Aie  pMnls  of  ^  frisQMrt  eamwst  tiafc 
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the  iransaction^  diher  as  to  its  legal  character  or  as  to  the  guilt 
or  iimooence  of  the  accused  on  trial ;  but  it  may  as  well  be 
said,  once  for  all,  that  it  is  no  soflScient  ground  of  principal 
diallenge  that  a  proposed  juror^  from  reading  or  hearing  of  a 
particular  homicide,  gets  an  impression  on  his  mind,  or  con- 
cludes that  a  crime,  and  one  of  murder,  had  been  committed, 
without  any  reference  as  to  who  was  the  perpetrator.  The  law 
has  not  reached  the  point  of  positiyely  disqualifying  a  juror  for 
forming  or  expressing  an  opinion  as  to  the  legal  character  of  a 
giyen  transaction, — e.  g^  whether,  as  in  this  case,  the  killing  of 
Lazarus  was  a  criminal  act, — ^irrespectiye  of  any  opinion  or 
knowledge  as  to  who  oommitted  the  act. 

Fbwrth.  John  Wood,  on  being  called,  was  first  challenged  for 
principal  cause.  He  testified,  on  examination  of  prisoner's 
counsel,  that  he  had  read  of  the  transaction  in  the  papers ;  could 
not  say  that  he  had  formed  any  opinion  as  to  the  guilt  or  inno- 
cence of  the  party  charged ;  formed  the  opinion  that  the  party 
had  committed  a  crime.  On  the  question  being  put  to  him  by 
the  district  attorney,  whether  he  had  actually  formed  an  opinion 
that  Bernard  Friery  was  either  guilty  or  innocent  of  killing 
Harry  Lazarus  P  he  answered  no.  The  challenge  was  properly 
orerruled.  The  juror  had  formed  no  opinion  either  as  to  the 
guQt  or  innocence  of  the  accused  on  trial  He  had  read  an 
account  of  the  homicide  in  the  papers,  and  had  come  to  the 
conclusion  that  the  party  charged  had  committed  a  crime. 
This,  as  has  been  said,  did  not  legally  disqualify  him.^ 

The  juror  was  then  challeuged  for  favor,  and  further  exam* 

*  The  examination  of  Wood,  upon  ehallenge  by  the  prisoner  for  prin« 
dpal  eaimee,  was  as  f oUows : 

Q.  Haye  70a  read  of  this  transaction  T 

▲.  I  have. 

Q.  Have  70a  formed  tXL  opinion  as  to  it  T 

▲.  Tes»  I  have. 

Q.  As  to  the  goilt  or  innooenee  of  the  party  ehaz^^ed? 

▲.  I  cannot  snswer  as  to  the  guilt  or  innocence.  I  formed  the  opinion 
that  the  partj  had  committed  a  crime. 

Q.  Then,  if  the  party  was  the  prisoner,  yon  have  formed  an  opinion  T 

▲.  I  pfesnme  he  is  the  gnilty  party.  I  would  have  an  opinion,  if  he 
it  the  prisoner. 

Bf  the  District- Atton^ : 


SM  MEW  TOtX  ' 

inad,  both  bj  the  prisoner's  oonnsel  sod  the  distnet-Attoinej. 
The  nouider  charged  the  trier%  in  sabsUmoe,  that  u  vis  for 
them  to  determine  whether  the  jnror  vis  indiiSerent  between 
the  prisoner  and  the  people ;  that  no  nde  of  Uw  oonld  be  hMd 
down  to  determine  this  with  unerring  oertaintj ;  it  was  not  a 
qoestion  to  be  solred  by  any  mk  of  Uw,  bat  by  the  oommon 
sense  of  the  triers.  They  were  to  hear  what  the  person  called 
as  a  Juror  answers ;  to  look  into  his  mind,  to  see  its  oonditioii, 
and  it,  ntUr  examining  that»  they  come  to  the  condnsion  that 
he  is  impartial  between  the  prisoner  and  the  people,  has  no 
bias  one  way  or  the  other,  it  was  their  duty  to  say  that  he  is 
competent,  and  that  the  challenge  is  not  sustained  Bat»  if 
after  coniidering  the  state  of  his  mind,  they  And  to  the  oon- 
tiary,  that  he  was  not  indifBsrent^  they  should  say  so,  and  sua- 
tiin  the  challenge. 

These  instructions  were  unexceptionable. 

Fiflh.  John  IL  Hasen,  on  being  called,  was  challenged  in 
the  first  place,  for  principal  cause.  On  being  interrogated,  he 
answered  in  substance  that  he  had  read  of  this  matter  (the  in- 

Q.  Have  70a  aotoally  fonned  an  opinion  thai  Benafd  Friery  is  either 
guilty  or  innocent  of  killing  Harrj  Laiarat? 
A.  No. 
The  court  ruled  that   the  ohaUenge  for   principal  cauae  waa  so 

Upon  challenge  by  the  prisoner  ftur  fkyor,  the  same  Joror  testified : — 
Q.  Did  70U  have  your  mind  made  up  as  whether  or  not  a  edaw  had 
been  committed  t 
▲•  Yes. 

Q.  Ton  still  have  an  opinion  as  to  that  t 
▲.  I  still  believe  that  a  crime  had  been  committed. 
Q.  Tou  believe  that  the  partj  who  was  charged  was  goil^  of  thall 
A.  I  cannot  answer  that  question. 
Q.  I  mean,  chaiged  bj  the  papen,  not  chaiged  hersL 
A.  I  can  onlj  recoiled  the  names  of  two  partisa 
g.  WhoweiethejT 
A.  llarty  Umtss  and  Barnard  Frierr. 
<).  WhewaaUanyLaaareat 

A.  He  was  the  party  chaiged  to  have  been  kmsd. 

4^  WW  WM  Bemud  Frieiy  I 

A.  TW pai»  whe  swariUid  the  4sed. 

<)^  Tou  believed  iftAt  he  did  It  T 

A.  IhaTeaebslMQathesaKjeel.    Ikaow 
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terrogatory  probably  referring  to  the  matter  on  trial,  though 
not  in  terms  stated) ;  he  did  not  know  but  he  might,  at  the 
time  he  read  of  it,  hare  formed  an  opinion  on  this  matter ;  his 
memory  was  rather  treacheroos ;  should  not  have  remembered 
the  principal  facts  stated  in  the  newspapers,  ii'  he  had  not 
heard  them  recounted  since  he  had  been  in  the  court  room ; 
had  no  impression  or  belief  as  to  whether  what  he  read  in  the 
paper  was  true  or  not ;  did  not  recollect  of  haying  any  impres- 
sion as  to  whether  the  party  charged  by  the  newspapers  did 
what  the  newspapers  said  he  did.  The  challenge  was  oyerruled 
properly,  as  there  was  not  a  scintilla  of  evidence  to  support  it 
Sixth.  Benjamin  F.  Eaton,  being  called,  was  challenged  for 
principal  causa.  He  testified  that  he  heard  the  matter  spoken 
of  at  the  time,  and  thinks  he  must  have  said  something  about 
it,  but  is  not  positive ;  thinks  it  must  have  been  something 
like  this:  that  if  the  party  charged  did  commit  the  murder,  he 
ought  to  be  punished ;  and  if  the  principal  facts  were  true  that 
he  heard,  he  has  that  opinion  now.    On  being  interrogated  by 

the  district-attorney,  he  stated  in  substance,  that  from  a  con- 

^— ^■^^^^"^"^■^^^^■^^^'^■^'""^^■^^^^■~~^^~^^~^^^~-^^^-^^^^^»— — ^— ^■^— ^-^  ^— ^^— ^— ^»^^ 

Q.  From  that,  did  joa  not  make  ap  your  mind  that  he  did  it  T 

A.  I  had  a  presumption  that  he  was  the  party. 

Q.  You  have  that  still,  have  joa  not  ? 

A.  Yes. 

Q.  You  have  a  presumption  that  Bernard  Friery  committed  a  crime  t 

A.  I  have— unless  the  evidence  should  change  that. 

Q.  You  would  need  some  evidence  to  change  it,  would  you  not? 

A.  Yes,  certainly. 

By  the  District-Attomey: 

Q.  I  understand  you  have  an  impression,  if  the  facts  you  read  in  the 
papers  were  true,  that  Friery  was  probably  guilty  ? 

A.  If  they  were  true. 

Q.  But,  suppose  it  should  turn  out  that  it  was  not  true,  you  could  ac* 
quit  him,  could  you  not  ? 

A.  Certainly. 

Q.  Suppose  it  should  turn  out  that  Bernard  Friery  killed  Lasarus  he- 
cause  it  was  necessary  to  protect  his  own  life,  would  you  not  render  a 
verdict  accordingly  T 

A.  Certainly. 

Q.  In  other  words,  you  have  no  impression  derived  from  what  you  have 
heard  that  would  bias  your  mind  against  the  sworn  evidence  you  would 
hear  as  a  juror  ? 

A.  Na 

15 


MM  NEW  YORK 


Vtimry  t.  People. 


vmiMiUori  in  Mifi  Mhop  (where  was  all  he  heard  abont  it),  he  had 
drrlircd  an  lm)»n!Miion  ihai  c>ome  one  had  killed  LazanUy  but 
who  wuM  \\w  \Hirmm  charged  with  the  killing  he  did  not  know; 
It  fnlKlit'  iiavf!  iNKin  told  to  him,  but  he  had  no  remembrance  of 
II ;  UilnkN  h<*  hrm  an  imprcHsion  that  somebody  was  taken  np 
for  ll»  hut  d(Nfii  not  remember  the  name  or  anything  abont  the 
man  \  had  no  fixed  opinion  in  hia  mind  founded  on  what  he 
hranl  (ulk<*<l  of;  that  (lie  man,  whoever  ho  was,  that  was  taken 
tipi  wiiM  K^iiKy  or  innocent  of  killing  hinL  The  challenge  was 
pni]MTly  oYorrulinl.  It  was  totally  unsustained  by  the  eyidenoe. 
Tlio  iM^rMMi  hiul  no  opinion  as  to  the  guilt  or  innocence  of  the 
N(f<MtmHl.  In  Airt,  ho  had  nothing  that  would  be  called  an 
opinion,  or  oton  an  imim^ssion  of  the  mind,  upon  any  feature 
of  (ho  v\vi\ 

»^V«vm//«.  William  II.  Uicks,  being  called,  was  challenged  for 
prlnrl|ml  tN«ust«v  Ho  tcstiflod  that  he  had  read  and  talked  of 
iho  nmltor,  but  had  formctl  no  opinion  as  to  it;  thinks  he  has 
fornuHl  an  opinion  ns  to  whether  a  crime  was  committed,  but 
ha«  noYor  oxpivsAnl  iu  llis  opinion  that  a  crime  was  oom- 
mUunU  uttaohos  to  no  indirtdual :  the  challenge  was  OTerruled. 
If  ill  uuntHV9»ary  to  iv^H^at  what  has  been  before  said,  that  the 
fonuation  or  ovpriN^ou  of  an  opinion  as  to  the  legal  character 
of  a  |;i\^n  tmn^oiiou*  attaching  oriminality  to  no  pardcufaur 
iudiThliiaU  and  c^i^vialty  not  to  the  aeeuKd,  who  is  oa  his  trial, 
U  no  «uffioiout  jrn^und  fx>r  principal  challenges 

AX^Ui  OhorW  P,  Xewt\>n«  ou  being  calk^  was  ebaD*nged 
&vr  )vKn\\)\d  \\iu^&\  Uo  t<\<;:cis\l  that  h«  kal  Kdkl  aSN>at  the 
maiNHT  iu  tW  Ute^iJ:  hi^^  K«idii^j:  dUl  not  Vad  hi:^  to  Uk! 
iK^nuat^va  x\f  axiy  ^^jMiiK^n :  W^  h:ai  aa  ofvttxwi  frjca  tb«  radiag, 
«Im9  a  ^hAixHi^tx  had  N\v;;tr^\:  :::t  a  drir^kis^  sik«»  hef  arm 
l«\%  I'lhff k<^  (^^  Tv«;;'t  <l^f  w^idk  Jiftral^T  w:»  li^  a  penoa 
^MMt  ii^v^^^^il.  A>i  Afv'^(%:u>&^  ^j^i ;  W  Vf2)f t^  tikaa  w:fe»  a 
%»  tW  Sw  <i>f  W  ^KvCi^^qiMw  ite  aracfe  ia  ite 

v*^)^'^^  ^ w  ^vvv^tfc  M^  1  .»k^  i]if  i:^  w*,Mt j£  V  £ttna!h  1v  »- 
«|M  a^^jr  x;a^  >mi^m:  i>c  T<jt,vaix^  ii»  ,^«r«;  The  mieguie 
4M  i^Mf  wr«Mii^)n(  rem  dir  IktMcm  jwii  ^  ^  7fl»mv% 
|^MMlKl  1^  ^  >ia£  tett^£  tt  vipiu^ 


COUBT  OP  APPEALS.  887 

Friery  «.  People. 

of  the  affair  in  the  newqiaper^  that  a  crime  had  been  com- 
mitted. 

I  have  thus  gone  through  at  length  the  same  proceedings  on 
the  challenges  of  the  persons  sworn  as  jnrors.  In  my  opinion 
there  was  no  pretext  for  alleging  error,  either  in  the  recorder's 
decisions  of  the  principal  challenges,  or  in  his  instructions  to 
the  triers,  when  challenges  were  interposed  to  the  favor.  In 
the  former  the  challenges  were  not  sustained  by  the  eyidenoe, 
and  in  the  latter  the  judge's  instructions  were  guardedly  cor- 
rect and  remarkably  free  from  usurpation  of  the  triers'  proyinee» 
There  was  no  error  in  deciding  or  sustaining  or  instructing, 
substantially,  that  the  formation  or  expression  of  opinion,  or 
the  possession  of  a  bias,  was  immaterial,  unless  that  such  opixi- 
ion  or  bias  was  against  the  prisoner,  per  8$. 

The  remaining  matter  to  be  considered  is  in  respect  to  the 
challenge  to  the  array.  The  court,  in  addition  to  the  regular 
and  usual  panel,  had  ordered  an  extra  panel  of  one  thousand 
jurors  to  be  summoned  for  the  sessions  or  term  at  which  the 
prisoner's  trial  was  moved.  This  was  done  under  the  author- 
ity of  the  act  of  December,  1847  (before  referred  to),  creating 
the  oflSce  of  commissioner  of  jurors  for  the  city  of  New  York, 
and  defining  his  powers  and  duties,  section  9  of  which  pro- 
vided that  after  the  commissioner  had  completed  the  petit  jury 
list,  and  delivered  a  certified  copy  thereof  to  the  county  clerk, 
and  the  clerk  had  prepared  the  ballots  and  deposited  them  in 
the  box  in  the  manner  required  by  law,  ^^  the  several  courts  in 
the  dty  may  order  as  many  jurors  to  be  summoned  for  their 
respective  courts  as  in  their  judgment  may  be  necessary."  JL 
1847,  c  495.  This  act  further  provided  that  jurors  for  the 
several  courts  in  the  city  should,  on  requisition  made  by  such 
courts  respectively,  directed  to  the  county  clerk,  ^  be  drawn 
ftom  ike  petit  jury  box  in  his  office,  a  minute  of  which  draw- 
ing shall  be  certified  and  filed  with  such  clerk  as  now  required^ 
who  shall  deliver  a  copy  thereof  to  the  officers  authorized  to 
summon  such  jurors,  who  shall  proceed  to  summon  such  jurors 
in  the  manner  now  required  by  law."  §  4.  It  was  conceded 
that  the  panel  of  jurors  was  to  be  drawn  and  summoned,  as 
directed  in  article  2,  tiUe  4,  c  7,  third  part  of  the  Revised  Sta- 
tutes, entitled  '^  Of  the  return  and  summoning  of  jurors."   2  A 
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S.  410.  The  directions  ard  to  this  effect:  The  clerk  is  to  give 
notice  of  the  drawing,  and  serve  a  copy  of  snch  notice  on  the 
sheriff  of  the  county,  and  upon  the  first  or  some  other  judge 
of  the  county  courts,  three  days  previous  to  the  time  appointed 
hy  him  therefor.  At  the  time  so  appointed,  it  is  made  the 
duty  of  the  sheriff,  in  person,  or  by  his  under  sheriff  and  the 
first  or  other  county  judge  on  whom  such  notice  shall  have 
been  served,  to  attend  at  the  clerk's  office  to  witness  the  draw- 
ing If  the  sheriff  or  county  judge  so  notified  do  not  appear, 
tiie  clerk  is  to  adjourn  the  drawing  until  the  next  day,  and  by 
written  notice  require  the  delinquent  sheriff  or  judge,  or  some 
other  county  judge  or  any  two  justices  of  the  peace,  to  attend 
such  drawing  on  the  adjourned  day.  If  on  the  adjourned  day, 
the  sheriff  or  under  sheriff  and  a  county  judge  or  justices  of 
the  peace  appear,  or  if  any  two  county  judges  or  justices  of  the 
peace  appear,  but  not  otherwise,  the  clerk  is  to  proceed,  in  the 
presence  of  the  officers  so  appearing,  to  draw  the  jury.  The 
clerk  is  to  conduct  the  drawing  in  a  prescribed  way,  a  minute 
is  to  be  kept,  and  pach  name  entered  thereon  as  drawn  firom 
the  box  before  another  ballot  be  drawn.  After  the  drawing  is 
completed  a  minute  is  then  to  be  signed  by  the  clerk  and  the 
attending  officers,  and  filed  in  the  clerk's  office,  and  a  list  o 
the  names  of  the  persons  so  drawn,  with  their  address  and 
places  of  residence,  and  specifying  for  what  court  they  were 
drawn,  is  to  be  made  and  certified  by  the  clerk  and  the  attend- 
ing officers,  and  delivered  to  the  sheriff  of  the  county.  The 
sheriff  is  to  summon  the  persons  named  in  such  lists  to  attend 
such  courts  by  giving  personal  notice  to  each  person,  or  by 
leaving  a  written  notice  at  his  place  of  residence;  and  retain 
the  list  to  the  court,  at  the  opening  thereof,  specifying  those 
who  were  summoned,  and  the  manner  in  which  each  person 
was  notified.  2  S.  S.  413,  414  In  the  city  of  New  York  a 
copy  of  the  minutes  of  the  drawing,  certified  and  filed  with  the 
clerk,  takes  the  place  of  the  list  to  be  delivered  to  the  summon- 
ing officer. 

On  February  13,  the  drawing  and  summoning  officers 
named  in  the  statute,  filed  their  statutory  certificate  of  oom- 
pliance  with  the  statutory  forms  of  drawing  and  summoning 
the  extra  number  of  one  thousand  jurors  as  ordered ;  which  was 
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leoeiYed  by  the  court.  On  the  prisoner's  trial  being  mored  the 
same  day,  he  interposed  a  challenge  in  writing  to  the  array  of 
the  persons  upon  the  panel  or  list  of  jurors  this  day  filed  in  this 
court,  alleging  eight  grounds  of  challenge,  the  first  of  which 
was,  that  the  sheriff  or  summoning  ofScer  had  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  prisoner ; 
and  the  next  seven  grounds,  a  want  of  compliance  with  the 
statutes  in  respect  to  the  jurors,  yIz  :  that  the  proper  officers 
did  not  actually  attend  at,  or  witness  the  drawing ;  that  upon 
the  drawing  from  the  petit  juror  box  of  the  names  of  the  per- 
sons now  on  the  panel  returned  as  jurors,  no  minute  was  kep^i 
by  any  attending  officer  as  the  drawing  proceeded;  that  no 
minute  of  the  drawing  was  signed  or  certified  by  any  attending 
officer;  some  of  the  proper  attending  officers  signed  blank  cer- 
tificates which  the  clerk  filled  up  after  the  drawing ;  no  copy 
of  the  minutes  of  the  drawing  was  deliyered  to  the  sheriff;  the 
sheriff  summoned  the  jury  without  any  copy  of  the  minutes  be- 
ing furnished  him ;  the  ballots  drawn  from  the  jury  box  were 
deliyered  to  him  from  which  he  summoned  the  jurors ;  and  the 
panel  or  list  filed  is  not  a  copy  of  the  minutes  of  the  drawing. 

There  was  no  allegation  of  any  fraud  or  corruption  against 
any  of  the  officers  who  drew  or  summoned  the  jurors,  or  certi- 
fied to  the  list;  nor  of  any  injury  or  prejudice  to  the  prisoner. 

Upon  a  demurrer  by  the  district-attorney,  the  court  sus- 
tained it,  overruled  the  challenge,  and  refused  to  quash  the  ar- 
ray; to  which  ruling  the  prisoner  excepted. 

The  question  is,  was  this  error,  entitling  the  plaintiff  in  er- 
ror to  a  new  trial  ?  I  am  of  the  opinion  that  it  was  not ;  and 
that  the  challenge  was  properly  disallowed. 

Plainly  the  first  ground  of  challenge  was  without  substance. 
The  idea  that  the  mere  expression  of  an  opinion  by  the  officer, 
designated  by  law  to  summon  jurors,  as  to  the  merits  of  a 
cause  that  may  chance  to  be  on  the  calendar  of  a  court  for  trial, 
or  in  respect  to  the  guilt  or  innocence  of  a  party  under  indict- 
ment, is  matter  for  challenge  to  the  array,  is  as  absurd  as  it  is 
noTcl.  But  this  ground  was  not  pressed  or  relied  on  in  the  ar- 
gument at  bar. 

The  remaining  allegations  related  to  the  non-observance  of 
certain  of  l^he  statutory  directions  in  the  drawing  of  the  panel. 
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the  challenge  ayerring,  in  substance,  that  the  clerk  drew  the 
jury,  without  the  officers  named  in  the  statute  being  actnallj 
present  at  the  drawing;  that  no  minute  of  the  drawing,  upon 
its  completion,  was  signed  and  certified  by  the  proper  officers, 
and  filed  with  the  clerk,  nor  any  copy  of  such  minutes  delir- 
ercd  to  the  summoning  officer;  but  that  the  ballots  drawn 
from  the  jury  box  were  delivered  to  him  by  the  clerk,  from 
which  he  sununoned  the  jurors,  and  that  after  such  summon- 
ing the  ballots  were  returned  by  the  sheriff  to  the  clerk,  and 
the  names  were  then  entered  by  the  latter  in  a  book  in  his  of- 
fice as  the  minute  of  the  drawing.  Assuming  that  the  truth 
of  the  facts,  as  stated  in  regard  to  the  drawing,  were  admitted 
by  the  demurrer,  was  the  non-obser\'ance  of  the  statute  direc- 
tions and  forms  in  the  particulars  suggested,  grounds  of  chal- 
lenge to  the  array  by  the  prisoner?  Certainly  not,  unless  the 
purpose  and  intent  of  the  statute  for  selecting,  drawing  and 
summoning  persons  as  jurors  were  to  secure  an  impartial  jury 
to  parties ;  and  to  that  end,  the  regulations  and  forms  pre- 
scribed were  made  imperative  upon  those  charged  respectively 
with  the  duty.  In  such  case  it  would  be  the  right  of  a  litigant 
to  have  the  statute  regulations  and  forms  strictly  complied 
with,  independent  of  any  suggestion  of  fraud  or  misconduct 
But,  in  my  view,  the  statute  respecting  the  selecting,  drawing 
and  summoning  of  jurors,  was  not  intended,  ^^r  se^  to  secure 
impartial  jurors  to  litigants.  The  purpose  and  object  of  the 
statutory  system  were  to  secure  a  due  and  uniform  distribution 
of  jury  duty,  and  to  guard  the  great  body  of  jurymen  from  the 
fraud  or  favoritism  of  the  drawing  or  summoning  officers.  The 
statutes  establish  a  mode  for  these  ends,  and  are  directory  to 
those  whose  duty  it  is  to  select,  draw  and  summon.  By  this 
system,  the  courts  are  supplied  with  jurors  to  aid  in  the  ad- 
ministration of  the  laws.  If  it  were  held  that  the  statutes  in 
reference  to  the  selecting,  drawing  and  summoning  of  persons 
to  serve  as  jurors  were  other  than  directory ;  if  any  of  the  many 
directions  therein  contained  were  to  be  deemed  sufficient  to 
vitiate  the  whole  panel,  the  consequences  would  be  that  the 
whole  fabric  of  justice  would  fall  to  the  ground.  Suppose,  for 
example,  the  clerk  omits  to  give  public  notice  of  the  drawing, 
or  the  drawing  takes  place  in  the  absence  of  those  officers  re- 
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qnired  to  attend  aud  witness  it,  after  there  had  been  an  ad- 
jonmment  and  a  notification  by  the  clerk  to  attend  on  the  ad- 
journment day,  are  these  irregularities  ground  for  ritiating  the 
whole  panel  f  If  so,  the  business  of  every  court  in  the  State 
might  be  impeded  if  not  wholly  stopped.  The  officers  named 
in  the  statute  charged  with  the  duty  of  attending  the  drawing 
as  witnesses,  by  a  neglect  of  such  duty  would  deprive  the  court 
of  jurors  to  aid  in  the  administration  of  the  laws.  The  system 
contemplates  no  such  result,  but  on  the  contrary,  was  designed 
and  intended  to  promote  a  directly  opposite  purpose.  The 
omission  to  properly  work  the  statute  machinery  by  the  di  aw- 
ing and  summoning  officers,  is  a  question  between  the  people 
and  those  officers ;  because  any  fraud  or  partiality^  or  improper 
conduct  of  such  officers  injured  the  public,  such  conduct  was 
made  a  misdemeanor.  2  R.  S.  694,  §  18.  The  machinery  may 
be  perverted  so  as  to  injure  litigants,  but  in  such  a  case  it  is 
the  acts  of  perversion  that  become  cause  for  challenge  and  not 
the  mere  omission  to  properly  work  the  machinery,  when  no 
injury  or  prejudice  comes  to  litigants. 

The  challenge  in  this  case  merely  alleges  a  defective  working 
of  the  drawing  machinery,  without  its  terms  imputing  a  per- 
version thereof  to  the  injury  of  the  accused.  It  not  only 
omitted  express  allegations  of  prejudice  to  the  accused,  by  the 
acts  or  omissions  complained  of,  but  showed  on  its  &ce  that  by 
means  of  the  imputed  irregularities  the  same  jurors  were  ar- 
rayed who  would  have  been  on  the  panel  if  every  imputed 
omission  had  bean  supplied,  or  if  every  act  had  been  technically 
regular.  It  asserts,  in  terms,  that  the  very  ballots  which  were 
drawn  from  the  box  by  the  clerk,  were  handed  to  the  sheriff, 
and  each  juror  whose  name  was  on  each  ballot  was  summoned 
That  the  jurors  were  fairly  drawn  from  the  box,  and  that  the 
same  persons  were  drawn  and  summoned  that  would  have  been 
had  the  proper  officers  attended  and  witnessed  the  drawing,  is 
to  be  assumed,  since  no  allegations  to  the  contrary  is  contained 
in  the  written  challenge. 

I  am  of  the  opinion,  therefore,  that  it  was  not  error  to  dis- 
allow the  challenge  and  refuse  to  quash  the  array.  The  acts 
and  omissions  complained  of,  the  mere  defective  working  of  the 
stbtute  machinery  by  the  drawing  and  summoning  officers,  in 
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the  absence  of  any  suggestion  of  fraud  or  misconduct  prejudic- 
ing litigants,  or  any  misconduct,  saye  a  neglect  or  omission  to 
strictly  observe  the  prescribed  regulations^  is  not  ground  of 
challenge  to  the  array. 
The  judgment  should  be  aflSrmed. 


A  majority  of  the  judges  concurred. 
Judgment  aflSrmed,  and  record  remitted. 


GANDALL  v.  FINN. 

December,  1868. 

Beveniiig  98  Borft.  601. 

In  the  itatement  of  facta  in  a.  confession  of  jadgment  nnder  section  888  of 
the  Code  of  Procedure,  it  ia  enoagh  that  the  natare  and  consideration  of 
the  debt  confessed,  the  time  in  which  it  accmed,  and  that  it  is  dae  and 
unpaid,  are  concisely  stated.  The  character  and  dates  of  partlcnlar 
items  need  not  be  given.* 

James  R  Gandall^  a  judgment  creditor  of  Charles  Finn,  by 
judgment  recovered  in  the  supreme  court,  applied  to  the  court, 
on  affidavitSy  to  set  aside  several  judgments  which  defendant  had 
confessed  to  other  creditors,  the  levies  on  which  were  obstacles 
to  his  execution.  The  only  ground  on  which  the  decision 
turned  was  the  sufficiency  of  the  statements  of  the  ground  of 
indebtedness  in  the  confession  in  favor  of  Thomas  W.  Look- 
wood.  The  statement  (after  the  usual  consent  to  the  entry  of 
judgment),  was  as  follows : 

^'  The  above  indebtedness  arose  on  an  account  of  goods,  wares 
and  merchandise,  sold  and  delivered  by  said  plaintiff  to  me, 
since  January  1, 1855,  and  for  which  I  have  not  paid;  and  I 
hereby  state  that  the  sum  above  by  me  confessed  is  justly  due 
to  the  said  plaintiff  without  any  fraud  whatever.'* 

The  supreme  court  held  that  this  statement,  and  anothe 

*  See  Acker  «.  Acker,  Clements  «.  Gerow,  and  Ely  «.  Cook,  all  reportc 
in  this  series ;  Read  «.  French,  2S  It.  T,  28S ;  Frost  v.  Koon.  80  Id.  43f 
Injnmp  «.  Bobbins,  88  id  400 ;  Union  Bank  v.  Bosh,  86  Id.  681. 


COURT  OP  APPEALS.  233 


wttm 


Gandall  v.  Finn. 


which  was  still  more  general^  were  insufficient,  and  granted  the 
motion.  Reported  in  23  Barb.  653.  Lockwood  alone  appealed^ 
and  the  order  having  been  affirmed^  as  to  him,  at  general  term, 
he  appealed  to  this  court 

Mr.  Beach,  for  appellant 

Hr.  Northrupy  for  respondent 

By  the  Court. — ^Wbight,  J. — There  is  but  a  single  ques- 
tion iuYolyed  in  the  appeal,  viz :  as  to  the  sufficiency  of  the 
statement  in  the  confession  of  judgment  in  favor  of  the  appel- 
lant, Lockwood.  The  Code  provides  that  the  statement,  if  the 
debt  be  for  money  due  or  to  become  due,  "must  state  concisely 
the  facts  out  of  which  it  arose,  and  must  show  that  the  sum 
confessed  therefor  is  justly  due  or  to  become  due.*'  Code  of  Pro. 
§  383.  It  is  urged,  that  in  the  Lockwood  judgment,  the  state- 
ment does  not  set  forth  the  facts  out  of  which  the  indebtedness 
arose,  nor  show  the  sum  confessed  to  be  justly  due,  within  the 
meaning  of  the  statute;  and  this  appears  to  have  been  the 
judgment  of  both  the  lower  courts. 

I  am  not  able  to  see  such  a  non-conformity  with  the  require- 
ments of  the  statute,  as  to  demand  that  the  judgment  should 
be  set  aside,  at  the  instance  of  another  judgment  creditor.  Un- 
less we  are  prepared  to  hold  that  the  statement,  under  the 
Oode,  is  required  to  be  as  special  and  precise  as  that  under  the 
act  of  1818  (Z.  1818,  c.  259,  §  6),  the  one  questioned  in  the 
present  case,  is  good.  But  as  was  said  by  Seldek,  J.,  in  Dun- 
ham V.  Waterman,  17  N.  Y.  9,  "  there  is  a  wide  difference  in 
phraseology  between  the  act  of  1818  and  the  section  of  the  Code 
in  question.  The  former  required  a  ^  particular'  statement  and 
specification  of  ^  the  nature  and  consideration '  of  the  debt  or 
demand ;  and  when  the  demand  arose  upon  a  note,  bond  or 
other  specialty,  the  ^  origin  and  consideration '  of  the  same  was 
required  to  be  *  particularly  set  forth  ;  *  while  the  Code  in  terms 
simply  requires  a  statement '  of  the  facts  out  of  which  the  in- 
debtedness arose.' "  In  Lawless  v,  Hackett,  16  Johns,  149,  a 
case  which  arose  under  the  act  of  1818,  the  supreme  court  said, 
"a  statement  as  general  as  the  common  counts  in  a  declaration 
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is  not  suflScient  It  ought  to  be  as  special  and  precise  as  a  bill 
of  particulars."  Neither,  howeycr,  in  Dunham  v.  Waterman, 
or  in  any  other  subsequent  case,  has  this  court  gone  the  length 
of  holding  that  the  Code  requires  the  precision  of  a  bill  of  par- 
ticulars. It  is  enough  that  the  nature  and  consideration  of  the 
debt  confessed^  the  time  in  which  it  accrued,  and  that  it  is  due 
and  unpaid,  are  '^  concisely  '^  stated.  Lanning  v.  Carpenter,  20 
N.  r.  447 ;  Freligh  v.  Brink,  22  Id.  418 ;  Neusbaum  v.  Keim, 
24  Id.  325 ;  Hopkins  v.  Nelson,  24  Id.  518.  In  the  present 
case,  the  nature  of  the  debt,  the  amount  thereof,  within  what 
time  it  accrued,  and  that  it  is  unpaid,  are  stated.  The  transac- 
tion set  forth  is  a  sale  and  delivery  by  Lockwood  to  Finn,  of 
goods,  wares  and  merchandise,  between  January  and  December^ 
1855,  of  the  value  of  one  thousand  seven  hundred  and  two  dol- 
lars and  eighty-seven  cents,  which  Finn  has  not  paid  for.  It  is 
true,  the  kind  of  merchandise  is  not  specified,  nor  at  what  par- 
ticular time,  between  January  and  December,  the  sale  and  de- 
livery was  made,  if  sold  and  delivered  in  parcels ;  but  the  state- 
ment was  not  defective  for  this  reason,  unless  the  law  as  it  now 
is,  requires  all  the  minuteness  of  a  bill  of  particulars.  It 
clearly  does  not  require  the  statement  to  contain  a  minute  de- 
scription of  the  goods  sold,  or  of  the  time  and  place,  and  terms 
of  sale  of  each  particular  parcel. 

But  it  is  said  that  merely  stating  the  facts  out  of  which  the 
indebtedness  arose  is  not  sufficient ;  the  facts  must  show  that 
the  sum  confessed  is  justly  due,  and  that  no  fact  is  stated  from 
which  the  court  can  say  that  the  amount  of  the  judgment  is 
justly  due.  In  Lanning  v.  Carpenter,  20  N.  Y.  447,  the  con- 
fession (unlike  the  present  one)  did  not  state  in  terms  that  the 
sum  for  which  the  judgment  was  authorized  to  be  entered  was 
justly  due;  and  the  point  then  taken  was  that  the  statute  re- 
quired it  to  be  stated  in  terms ;  but  the  court  thought  other** 
wise,  and  that  the  sum  due  must  appear  from  the  statement 
**  The  particular  facts,'*  says  Judge  Comstock,  "  must  be  set 
forth  in  such  a  manner  as  to  show  not  only  a  just  debt,  but  the 
amount  thereof."  That  being  done,  an  additional  averment, 
in  general  terms,  of  the  justice  of  the  debt^  and  the  amount 
thereof,  is  not  required.  It  is  true  that,  although  the  facts 
stated  may  show,  with  all  the  requisite  certainly  and  detail,  the 
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creation  of  a  debt,  yet  it  may  have  been  paid.  So,  also,  it  may 
have  been  released  or  discharged  by  bankruptcy,  insolvency,  or 
in  some  other  manner.  But  it  is  not  required  to  negative  all 
the  conceivable  possibilities  of  the  case.  The  confession  now 
in  question  contained  an  av^ment,  in  general  terms,  that  the 
debt  confessed  was  justly  due ;  but  it  went  ftirther.  The  state- 
ment also  showed  it  The  facts  stated  not  only  showed  the 
cn>ation  of  the  debt,  but  negatived  the  possibility  of  its  having 
been  paid.  After  showing,  with  requisite  certainty,  the  crea- 
tion of  the  debt  and  the  amount  thereof,  it  is  averred  distinctly 
that  the  debt  is  unpaid. 

I  am  of  the  opinion,  therefore,  that  the  order,  so  far  as  it  af- 
fects the  judgment  of  the  appellant  Lockwood,  should  be  re- 
versed. It  would  be  difficult,  I  think,  to  distinguish  between 
the  minuteness  necessary  in  a  bill  of  particulars,  and  the  '^  con- 
cise statement '*  which  the  learned  judge  at  special  term  sup- 
posed would  now  only  satisfy  the  requirements  of  the  law4  In 
Freligh  v.  Brink,  22  N.  Y,  418,  the  confession  was  held  good 
when  it  described  the  note,  and  added, '  that  amount  of  money 
being  had  by  the  defendant  of  the  plaintiff."  So,  also,  in 
Neusbaum  v.  Eeim,  24  N.  Y.  325,  a  statement  was  held  suffi- 
cient which  stated  that  the  plaintiff  had  sold  and  delivered 
large  quantities  of  meat  to  the  defendant  at  various  times  dur- 
ing the  years  1854  and  1855  and  that  there  was  justly  due 
him  upon  such  sales  a  balance  of  two  thousand  one  hundred 
and  fourteen  dollars.  In  neither  of  these  cases,  were  the  facts 
set  forthwith  more  certainty  and  detail  to  show  a  just  debt  and 
the  amount  thereof,  thxm  in  the  present  one. 

The  order  of  the  supreme  court,  so  far  as  it  affects  the  Lock- 
wood  judgment  and  execution,  should  be  reversed  with  costs  of 
this  appeal,  and  his  execution  declared  entitled  to  be  paid  out 
of  the  proceeds  of  sales  made  upon  the  executions,  in  pi*eference 
to  that  of  the  respondent  GandalL 

A  nugority  of  the  judges  concurred. 

Order  setting  aside  Lockwood's  judgment  and  execution  re- 
versed, with  costs. 
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Ib  not  sufficient  It  ought  to  be  as  special  and  precise  as  a  bill 
of  particulars.''  Neither,  howeyer,  in  Dunham  v.  Waterman, 
or  in  any  other  subsequent  case,  has  this  court  gone  the  length 
of  holding  that  the  Code  requires  the  precision  of  a  bill  of  par- 
ticulars. It  is  enough  that  the  nature  and  consideration  of  the 
debt  confessed^  the  time  in  which  it  accrued,  and  that  it  is  due 
and  unpaid,  are  *^  concisely  "  stated.  Lanning  v.  Carpenter,  20 
JV.  r.  447 ;  Freligh  v.  Brink,  22  Id.  418 ;  Neusbaum  v.  Keim, 
24  Id.  325 ;  Hopkins  v.  Nelson,  24  Id,  518.  In  the  present 
case,  the  nature  of  the  debt,  the  amount  thereof,  within  what 
time  it  accrued,  and  that  it  is  unpaid,  are  stated.  The  transac- 
tion set  forth  is  a  sale  and  deliyery  by  Lockwood  to  Finn,  of 
goods,  wares  and  merchandise,  between  January  and  December, 
1855,  of  the  value  of  one  thousand  seven  hundred  and  two  dol- 
lars and  eighty-seven  cents,  which  Finn  has  not  paid  for.  It  is 
true,  the  kind  of  merchandise  is  not  specified,  nor  at  what  par- 
ticular time,  between  January  and  December,  the  sale  and  de- 
livery was  made,  if  sold  and  delivered  in  parcels ;  but  the  state- 
ment was  not  defective  for  this  reason,  unless  the  law  as  it  now 
is,  requires  all  the  minuteness  of  a  bill  of  particulars.  It 
clearly  does  not  require  the  statement  to  contain  a  minute  de- 
scription of  the  goods  sold,  or  of  the  time  and  place,  and  terms 
of  sale  of  each  particular  parcel. 

But  it  is  said  that  merely  stating  the  facts  out  of  which  the 
indebtedness  arose  is  not  sufficient ;  the  facts  must  show  that 
the  sum  confessed  is  justly  due,  and  that  no  fact  is  stated  from 
which  the  court  can  say  that  the  amount  of  the  judgment  is 
justly  due.  In  Lanning  v.  Carpenter,  20  N.  F.  447,  the  con- 
fession (unlike  the  present  one)  did  not  state  in  terms  that  the 
sum  for  which  the  judgment  was  authorized  to  be  entered  was 
justly  due;  and  the  point  then  taken  was  that  the  statute  re- 
quired it  to  be  stated  in  terms ;  but  the  court  thought  other «• 
wise,  and  that  the  sum  due  must  appear  from  the  statement 
**  The  particular  facts,"  says  Judge  Comstock,  **  must  be  set 
forth  in  such  a  manner  as  to  show  not  only  a  just  debt,  but  the 
amount  thereof."  That  being  done,  an  additional  averment, 
in  general  terms,  of  the  justice  of  the  debt,  and  the  amoimt 
thereof,  is  not  required.  It  is  true  that,  although  the  facta 
stated  may  show,  with  all  the  requisite  certainty  and  detail,  the 
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creation  of  a  debt,  yet  it  may  haye  been  paid.  So,  also,  it  may 
have  been  released  or  discharged  by  bankruptcy,  insolvency,  or 
in  some  other  manner.  Bat  it  is  not  required  to  negatiye  all 
the  conceiyable  possibilities  of  the  case.  The  confession  now 
in  question  contained  an  ay^ment,  in  general  terms,  that  the 
debt  confessed  was  justly  due ;  but  it  went  ftirtlier.  The  state- 
ment also  showed  it.  The  facts  stated  not  only  showed  the 
GKation  of  the  debt,  but  negatiyed  the  possibility  of  its  haying 
been  paid.  After  showing,  with  requisite  certainty,  the  crea- 
tion of  the  debt  and  the  amount  thereof,  it  is  averred  distinctly 
that  the  debt  is  unpaid. 

I  am  of  the  opinion,  therefore,  that  the  order,  so  far  as  it  af- 
fects the  judgment  of  the  appellant  Lockwood,  should  be  re- 
versed. It  would  be  difficult,  I  think,  to  distinguish  between 
the  minuteness  necessary  in  a  bill  of  particulars,  and  the  '^  con- 
cise statement^' which  the  learned  judge  at  special  term  sup- 
posed would  now  only  satisfy  the  requirements  of  the  law.  In 
Ereligh  v.  Brink,  22  JV.  V.  418,  the  confession  was  held  good 
when  it  described  the  note,  and  added, '  that  amount  of  money 
being  had  by  the  defendant  of  the  plaintiff."  So,  also,  in 
Keusbaum  v,  Keim,  24  N.  Y.  325,  a  statement  was  held  suffi- 
cient which  stated  that  the  plaintiff  had  sold  and  delivered 
large  quantities  of  meat  to  the  defendant  at  various  times  dur- 
ing the  years  1854  and  1855  and  that  there  was  justly  due 
him  upon  such  sales  a  balance  of  two  thousand  one  hundred 
and  fourteen  dollars.  In  neither  of  these  cases,  were  the  facts 
set  forthwith  more  certainty  and  detail  to  show  a  just  debt  and 
the  amount  thereof,  than  in  the  present  one. 

The  order  of  the  supreme  court,  so  far  as  it  affects  the  Lock- 
wood  judgment  and  execution,  should  be  reyersed  with  costs  of 
this  appeal,  and  his  execution  declared  entitled  to  be  paid  out 
of  the  proceeds  of  sales  made  upon  the  executions,  in  preference 
to  that  of  the  respondent  GandalL 

A  migority  of  the  judges  concurred. 

Order  setting  aside  Lockwood's  judgment  and  execution  re- 
yersed, with  costs. 
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GANSON  V.  THE  CITY  OP  BUFFALO. 

December,  1864. 

Under  an  order  appointinp^  Joseph  G.  an  one  of  Beveral  oommiBsionerty 
James  G.  took  the  oath  of  office  and  acted  as  such.  Held,  that  the 
miatake  being  shown  to  be  a  clerical  error,  in  the  order,  it  was  amend- 
able. 

Where  the  charter  of  a  citj  requires  the  common  council  to  make  a  com- 
pensation in  money,  within  a  fixed  time,  for  land  taken  for  a  local  im- 
provement, and  makes  such  compensation  a  general  debt  or  charge  on 
the  dty,  an  action  lies  against  the  city  therefor,  after  the  time  limited 
expired,  although  the  city  have  not  collected  the  amount  from  the 
parties  assessed.* 

In  such  a  case,  those  to  whom  compensation  is  due  are  not  restricted  to  a 
mandamiLB,  as  would  be  the  case  if  the  sum  were  payable  out  of  the 
assessments. 

The  provision  of  the  charter  of  Buffalo  requiring  a  dty  assessor  to  be 
appointed  on  each  commission  of  assessment  for  local  improvements, 
is  unconstitutional ;  but  this  objection  is  not  available  to  avoid  the  pro- 
ceedings of  a  commission,  if  it  does  not  appear  that  such  appointment 
was  made ;  and  U^seems  that  the  unconstitutionality  of  the  requirement 
does  not  make  it  illegal  for  the  court  in  its  discretion  to  make  such  an 
appointment. 

After  the  right  of  a  land  owner  to  compensation  from  the  city,  for  land 
taken  for  a  local  improvement,  has  become  absolute,  under  a  statute 
making  the  compensation  a  charge  upon  the  city,  a  subsequent  amend- 
ment of  the  charter,  declaring  awards  for  lands  taken,  to  be  payable 
within  a  spedfied  time  after  assessments  to  be  made  upon  the  parties 
benefited  by  the  improvement,  cannot  be  applied  retrospectively  to 
take  away  the  previously  vested  right  of  action.f 

The  provisions  of  the  charter  of  Bu^lo,  section  9  of  title  8  (L.  1858,  p. 
501), — requiring  an  application  by  the  majority  of  property  holders,  in 
order  to  authorize  an  assessment  for  local  improvements, — apply  only 
to  the  improvements  mentioned  in  that  section,  and  do  not  apply  to 
the  other  improvements  mentioned  by  section  6  of  the  same  title. 

Henry  B.  Gibson  (for  whom,  on  his  death  pending  the  action 

♦  Compare  Baldwin  «.  City  of  Oswego,  vol.  1  of  this  series,  p.  62. 

f  As  to  the  vesting  of  rights  by  the  exercise  of  eminent  domain,  see 
Brooklyn  Park  Commissioners  «.  Armstrong,  45  If,  T,  284 ;  reversing  8 
Lans.  420 ;  Detmold  «.  Drake,  46  iV.  F.  818,  and  cases  dted ;  Strang  «. 
N.  Y.  Rubber  Co.,  1  Sweeny,  78. 
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John  GansoQ  and  others,  execatx>r3,  were  substituted),  brought 
this  action,  in  the  superior  court  of  Buffalo,  against  the  city  of 
Buffalo,  to  recover  a  sum  of  money  awarded  him  as  compensa- 
tion for  land  taken  by  the  city  for  the  purposes  of  a  ship  canal. 

On  the  trial  the  following  facts  were  found.  No  petition  or 
application  whatever  was  presented  to  the  common  council, 
asking  for,  or  consenting  to,  the  construction  of  the  canal,  or 
the  taking  of  land  for  it;  but  on  April  20,  1857,  the  city  coun- 
cil adopted  a  resolution,  declaring  their  intention  to  take  and 
appropriate  certain  lands  mentioned  in  the  resolution,  for  the 
purpose  of  building  the  proposed  canaL  Commissioners  were 
appointed  to  ascertain  the  compensation  due  to  the  land 
owners,  and  on  July  31, 1857,  these  commissioners  made  and 
filed  with  the  city  clerk  their  report,  which  was  confirmed  on  Sep- 
tember 7,  by  which  they  awarded  to  the  plaintiff  nine  thousand 
dollars,  as  compensation  for  his  interest  in  the  lands  described 
in  the  resolution.  No  assessment  was  ever  made  or  directed,  for 
the  purpose  of  raising  the  compensation  awarded ;  and  after 
the  confirmation  of  the  commissioners'  report,  the  city  did 
nothing  toward  the  construction  of  the  canal,  and  never 
entered  on  the  lands. 

The  portions  of  the  charter  material  to  this  case  are  as 
follows: 

^  §  17.  The  council,  upon  the  confirmation  of  any  report  of 
commissioners,  shall  direct  the  just  compensation  of  the  owner 
or  owners,  or  any  person  or  corporations  interested  in  the 
property  as  ascertained  by  the  report,  together  with  the  cost 
and  expenses  of  the  ascertainment,  to  be  assessed  upon  the  land 
benefited  by  the  taking  of  the  property,  and  the  assessment 
shall  be  made  as  in  other  cases. 

^  §  18.  Within  one  year  after  such  ascertainment,  the  com- 
mon council  shall  pay  or  tender  the  several  amounts  of  the 
compensation  so  ascertained  to  the  respective  owners  of  the  prop- 
erty taken ;  and  in  case  any  such  owner  shall  refuse  the  same, 
or  be  unknown,  or  a  non-resident  of  the  city,  or  for  any  reason 
incapacitated  from  receiving  his  amount,  or  the  right  thereto 
be  disputed  or  doubtful,  the  council  may  make  payment  of  the 
portion  of  such  owner  into  the  office  of  the  clerk  of  Erie 
county,  as  clerk  of  the  supreme  court,  accompanied  with  a 
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statement  of  the  facts  and  circumstances  of  each  case,  and  a 
iianscript  of  so  much  of  the  report  of  the  commissioners  as 
relates  to  the  ascertainment  of  the  portion  so  paid  in.** 

On  the  trial  plaintiff  offered  to  read  in  CTidence  an  order  of 
the  superior  court  of  BofEalo,  dated  Norember  20, 1862,*  which, 
after  reciting  that  persons  had  been  appointed  to  act  as  com- 
missioners to  ascertain  and  report  the  just  compensation  to  be 
paid  to  the  persons  having  an  interest  in  tlie  property  proposed 
to  be  taken  for  a  ship  canal,  and  that  one  of  the  persons  so  ap- 
pointed was  James  O.  Hoyt,  but  bj  a  clerical  error  his  name 
had  been  entered  in  the  order  book  as  Joseph  G.  Hoyt,  and 
since  it  also  appeared  by  affidavit  that  James  G.  Hoyt  was  the 
person  who  acted  as  commissioner  in  the  proceedings  directed 
to  be  taken  by  said  order,  it  was  ordered  that  the  record  be 
amended  by  writing  James  G.,  instead  of  Joseph  G.  Hoyt 

The  admission  of  this  order  was  objected  to,  on  the  ground 
that  when  it  was  made  the  court  had  no  power  so  to  amend  the 
record  mentioned  in  the  order.  The  court  overruled  the  objec- 
tion, and  the  defendant  excepted*  The  plaintiff  then  offered 
to  read  in  evidence  the  report  of  the  commissioners,  to  which 
the  defendant  objected,  on  the  ground  that  it  was  not  signed 
by  all  the  commissioners, — the  order  appointing  Joseph  G. 
Hoyt,  and  the  report  being  signed  James  G.  Hoyt  The  court 
overruled  the  objection,  and  the  defendant  excepted. 

At  the  close  of  the  trial  the  defendant  moved  to  dismiss  the 
oomplaint  upon  three  grounds,  among  others : 

1.  The  compensation  awarded  to  the  plaintiff  was  payable 
out  of  a  particular  fund  to  be  raised  by  local  assessment ;  and 
it  was  not  shown  that  any  such  fimd  had  been  created,  or  that 
there  were  any  moneys  in  the  defendant's  treasury  applicable 
to  the  payment 

3.  No  assessment  having  been  made  to  pay  the  award,  such 
award  was  not  payable  under  the  provisions  of  the  charter. 

8.  Ko  demand  of  the  amount  of  the  award  was  shown  to 
have  been  made  on  the  defendant 

The  request  to  dismiss  was  denied,  and  the  plaintiff  had  a 
judgment  for  eleven  tiiousand  nine  hundred  and  sixty-five  dol- 
■  '     »         ■■■■■•     II.    .  , •  •       ,  .       ,  ^ 

*  After  the  filing  of  the  report  of  the  eotemltirioneiSk 
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hi9  ftnd  eighty-nine  cents,  which  was  affirmed  by  the  court  at 
general  tend,  and  defendant  appealed. 

C.  BeehwUhj  for  defendant,  appellant; — As  to  misnomer, 
cited  Famham  v.  Hildreth,  32  Barb,  277.  As  to  the  merits, 
(besides  coses  cited  in  the  opinion)  Bloodgood  v.  M.  &  H.  B. 
B.  Coi  18  Wend.  9 ;  Carter  v.  IIagarsfx)wn  Canal,  2  Carh.  (Ind,), 
588 ;  Spring  v.  Bnssell,  7  Oreenl  273, 12  Mass.  466 ;  Calkmg 
t.  Baldwin,  4  Wend.  667 ;  People  v.  Mead,  24  N.  Y.  123 ; 
Baker  r.  Utica,  Vt  Id.  326 ;  People  ex  rel  Green  v.  Mayor 
*c  20  ffow.  Pr.  491 ;  also  10  Wend.  363, 1  Barb.  34,  24  JV.  T. 
119, 19 /A  326. 

James  M.  Smiih,  for  plaintiffs,  respondents,  cited  Warren  v. 
Oitjr  of  Bnfflilo  (see  note  on  p.  240). 

Bt  t&b  Court. — ^Davibs,  J. — It  is  insisted  on  the  part  of  the 
defendant  that  the  order  amending  the  original  order  for  the 
appointment  of  the  commissioners  was  improperly  admitted  in 
eridence.  The  original  order  named  Joseph  G.  Hoyt  as  one  of 
the  commissioners.  Under  that  order  James  G.  Hoyt  took  the 
oath  of  office  prescribed  for  the  commissioners,  and  acted  as  snch, 
and  made  and  signed  the  report  which  was  confirmed.  It  is 
clear  that  he  was  the  person  intended,  and  who  acted,  and  who 
was,  in  fact,  the  person  appointed.  There  is  no  evidence  in 
the  case  that  there  was  any  such  person  as  Joseph  G.  Hoyt, 
and,  it  appearing  to  the  court  who  made  the  order  appointing 
the  commissioners,  that  the  writing  of  the  word  Joseph  in  the 
place  otjamesy  was  a  clerical  error  made  by  the  clerk  thereof, 
and  that  James  G.  Hoyt  was  the  person  actually  appointed,  it 
was  competent  for  the  court  to  amend  the  order  in  accordance 
with  the  &ct8.  Such  order  had  relation  back  to  the  original 
order,  and  made  that  conform  to  the  truth  of  the  matter.  The 
court  did  not,  therefore,  err  in  admitting  the  order  to  amend 
the  original  order  to  be  read  in  evidence,  and,  the  original  or- 
der being  thua  in  fact  amended,  there  was  no  error  in  the  ad- 
mission of  the  report  of  the  commissioners,  from  which  it  q>- 
peared  that  the  same  was  made  by  the  persons  named  in  the 
order  of  ajqiointment  as  amended.    The  &ct  is  found  by  the 
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courts  that  the  commissioners  appointed  by  the  court  made 
and  filed  their  report.  If  it  i¥as  necessary  to  resort  to  the 
evidence,  it  is  apparent  from  it  that  the  facts  proven  abund- 
antly sustain  this  finding  without  any  aid  from  the  order  of 
amendment  As  already  observed,  it  was  competent  for  the 
court  to  amend  the  proceedings  to  correct  clerical  errors.  But 
if  this  amendment  was  not  made>  I  am  unable  to  see  any  rea- 
son why  the  report  should  have  been  excluded. 

The  first,  second  and  third  grounds  of  nonsuit  urged  in  the 
court  below  were  disposed  of  by  this  court,  in  the  case  of  War- 
ren V,  City  of  Buffalo,  decided  at  the  June  term,  1861.  That 
was  an  action  to  recover  an  award  made  and  confirmed  by 
these  defendants  for  a  piece  of  land  taken  under  their  charter 
for  a  public  street.*  In  the  opinion  in  that  case  it  was  said  that 
the  compensation  due  to  the  owners  was  ascertained  by  the  re- 
port of  commissioners,  and  the  report  was  duly  confirmed. 
Nothing  remained  to  be  done^  except  to  make  that  compensa- 
tion in  money,  and  this  the  charter  required  the  common 
council  to  make  within  one  year  after  the  amount  was  ascer- 
tained. No  doubt  that  time  was  given  for  the  purpose  of  en- 
abling the  city  government  to  collect  the  money  by  local  as- 
sessment on  the  persons  or  property  benefited  by  the  improv- 
ment ;  but  the  right  to  proceed  and  make  this  collection,  or 

*  In  Warren  v.  City  of  Bafiklo  it  appeared  that  the  common  cooncil  of 
the  city  of  Baffalo,  having  instituted  proceedings  to  take  certain  land  of 
the  plaintiflfs,  Edward  S.  Warren  and  others,  for  a  pablic  street,  under 
the  charter  of  the  city,  L,  1868,  c.  280,  the  commissioners  of  highways  re- 
ported an  award  of  four  thoosand  six  hundred  and  seven  dollars  to  plain- 
tiffs  for  the  land  proposed  to  be  taken ;  which  report  was  duly  confirmed 
by  the  common  council.  The  city,  however,  never  took  possession  of  the 
property,  nor  paid  the  award ;  but  abandoned  the  proceedings.  There- 
upon plaintiffs  brought  this  action  in  the  superior  court  of  Bufiklo,  to  re- 
cover the  amount  of  the  award.  That  court  held  tliat  when  the  report 
of  the  commissioners  was  duly  confirmed  by  the  common  council  of  the 
dty,  the  right  of  the  owners  of  the  land  sought  to  be  taken,  to  the  com- 
pensation awarded,  became  fixed,  and  the  common  council  as  to  time  had 
no  discretion  left  to  be  exercised  by  it.  [Upon  this  point  the  counsel  for 
plaintiffs,  on  the  appeal  in  this  court,  cited  Hawkins  v.  Trustees  of  Roch- 
ester,  1  Wend,  68.  In  the  matter  of  Dover-street,  18  Johra.  506.  Staf- 
ford  f>.  Mayor,  &c.  of  Albany,  6  Id.  1;  S.  C.  on  appeal,  7  Id.  541.]  The  su- 
perior court  further  held  that  in  consideration  of  the  grant  to  defendants 
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the  n^leet  to  exercise  it,  did  not  discharge  the  duty  of  paying 

the  owners  of  the  land,  or  extend  the  time  for  making  snch 

payment    The  charter,  in  section  17  of  title  8,  proyides  that 

the  amount  of  compensation  due  to  the  land  owners  shall  be 

legally  anessed,  bat  section  18  declares,  in  effect,  that,  as  be- 

tween  snoh  awners  imd  the  city,  the  compensation  shall  be 

a  genecal  debt  or  charge.   This  is  the  effect,  because  the  money 

18  payable  peremptorily  within  the  time  specified,  and  out  of  no 

pairtioalar  ftmd. 
The  aeoond  gnHind  of  nonsuit  urged  was  that  the  plaintiilk' 

remedy  was  by  a  mandamus  to  compel  the  common  council  of 
the  defendant  to  proceed  and  make  the  contemplated  assesa- 
menty  and  out  of  the  fund  thus  received,  to  pay  and  discharge 
the  award  made  to  the  testator.  A  like  ground  was  taken  in 
the  OMe  of  Warren,  suprOf  and  it  was  then  thus  answered  by 
this  court:  <'It  has  been  also  said  that  the  remedy  of  the  plain- 
tiffb  is  by  mandamus,  and  not  by  suit  Undoubtedly  if  the 
sum  in  controyersy  was  payable  only  out  of  the  local  assess- 
ment Amd,  a  madamus  would  lie  to  compel  that  assessment  to 
be  made,  and  au  action  probably  would  not  lie  until  the 
money  should  be  collected  on  the  warrant  But  the  plaintifb 
have  nothing  to  do  with  the  local  tax.  The  duty  owing  to 
them  is  aimply  the  payment  of  a  sum  of  money,  and  the  action 

oC  the  riglit  of  eminent  domain,  witli  ample  power  to  ascertain  the  com- 
penmtion  to  be  made  under  the  conatitation,  and  to  aaseM  and  collect  the 
moneja  required  to  paj  it,  the  defendants  contracted  with  the  soyereign 
power  to  paj  to  the  owner  of  the  land  taken  the  jast  compensation 
awarded  him,  within  one  year  after  the  confirmation  of  the  report  of  the 
commifrionera.  And  that  this  agreement  inured  to  the  benefit  of  who- 
ever was  entitled  to  compensation,  so  that  he  could  maintain  an  action 
for  its  breach.  Citing  Weet  «.  Trnatees  of  Brockport,  16  jV.  T.  161 ; 
Stafibid  9.  Mayor,  &c.  of  Albany,  6  JohuB.  1 ;  7  Jd.  641. 

Upcm  Judgment  entered  for  plaintifh  being  afllrmed^  at  general  term* 
defendants  appealed. 

Oeor§$  Wadiuarth,  for  defendants,  appellants. 

A.  P.  NichoU,  for  plaintiffs,  respondents. 

This  oonrt  aiBrmed  the  judgment.    The  grounds  of  its  decision  ap- 
pear in  the  ease  in  the  text. 

16 
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^qf  (le]i)t  W9S  always  the  appropriate  remedy  for  the  enforcement 
of  such  a  dj^ty/' 

It  ifi  iuge4  by  the  respondent's  coonse!,  that  there  is  no  proof 
in  the  record  or  otherwise,  that  one  of  the  city  assessors  was 
appointed  one  of  the  commissioners^  in  accordance  with  the  di- 
j:ection8  of  the  city  charter,  and  again  he  urges  that  the  pro- 
vision of  the  charter  requiring  the  appointment  of  one  of  the 
oiiy  as^esso^  op.  the  commission  is  uneonstitutionaL  In  sup- 
port of  this  latter  position,  he  argues  that  the  constitution  pro- 
vides that  the  compensation  to  be  paid  for  land  taken  for  pub- 
lic use  shall  be  ascertained  by  a  jury  or  by  three  commissioners 
appointed  by  a  court  of  record.  That  it  was  intended  to  give 
parties  the  right  to  go  before  an  unbiased  court  and  submit 
their  objections  to  any  person  proposed,  and  to  secure  the  ap- 
pointment of  fau*  and  disinterested  appraisers.  That  the  legis- 
lature has  no  right,  therefore,  to  direct  that  any  particular  in- 
dividual shall  be  appointed,  and  thus  usurp  the  powers  given  to 
the  court  In  this  view  of  the  constitutional  provision,  the 
counsel  for  the  respondents  is  undoubtedly  correct  The  1^- 
islature  clearly  had  no  power  to  say  who,  or  what  class  of  par- 
sons, should  be  appointed  commissioners.  In  the  matter  of 
the  opening  of  the  Eleventh-avenue,  Judge  Edwabds,  at  special 
term,  in  1852,  held  that  this  provision  superseded  the  require- 
ments of  the  act  of  1839,  which  directed  the  court  to  appoint 
one  commissioner  on  the  nomination  of  the  common  council 
of  New  York,  and  one  on  the  nomination  of  the  parties  whose 
property  was  to  be  taken,  and  the  third  to  be  selected  by  the 
court ;  that  the  Constitution  vested  in  the  court,  absolutely 
and  without  control,  the  appointment  of  the  commissioners^ 
and  that  the  oourt  had  full  power  to  select  such  commissioners 
afl  in  its  Judgment  were  most  fit,  without  reference  to  the  nom- 
inations of  the  common  council,  or  the  parties  in  interest  Such 
had  been  the  ruling  of  the  court  in  other  cases,  and  that  is  re- 
garded as  the  settled  practice  in  the  appointment  of  commis- 
sioners in  the  first  judicial  district  Davieff  LawSy  p.  1244  It 
may  be  conceded,  therefore,  that  the  provision  in  the  defendant's 
charter  requiring  the  court  to  appoint  one  of  the  city  assessors 
as  one  of  the  commissioners,  is  repugnant  to  the  Constitution, 
>nd,  tbi^reiforei  void  and  of  no  obligatory  force  upon  the  court ; 
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yet  still  it  is  not  peroeiyed  how  this  objection  can  be  availed  of, 
or  is  at  all  appropriate,  if  the  position  of  the  counsel  is  tme, 
liiat  there  is  no  proof  in  the  record  or  otherwise  that  one  of 
tibe  diy  assessors  was  appointed  one  of  the  commissioners.    If 
tibe  proTision  of  the  charter  requiring  one  of  the  assessors  to  be 
flj^inted  was  unconstitutional  and  yoid,  surely  the  proceed- 
ings are  not  inyalidated  by  the  omission  to  prove  that  such  il- 
legal and  Yoid  appointment  was  made.    The  ayerment  in  the 
complaint  that  one  of  the  commissioners  was  a  member  of  the 
board  of  assessors,  was  denied  by  tbe  answer,  and  no  proof  was 
offered  to  sustain  the  ayerment,  and  there  was  no  finding  on 
the  subject    But  if  the  averment  is  to  be  taken  as  a  fact,  it  is 
not  perceived  how  it  renders  the  appointment  of  this  particular 
commissioner  invalid.    There  is  no  prohibition  in  the  constitu- 
tion against  the  appointment  of  one  of  the  city  assessors ;  and, 
upon  the  argument  of  the  defendant's  counsel,  sustained  by 
abundant  authoritv,  it  is  manifest  that  the  discretion  of  the 
court  as  to  whom  it  should  appoint  commissioners  could  only 
be  restrained  or  qualified  by  a  constitutional  limifcation.    It 
follows,  therefore,  that  if  the  court  in  its  discretion  thought 
proper  to  appoint  one  of  tbe  city  assessors  a  commissioner,  it 
would  have  been  perfectly  legal  and  proper  so  to  have  done. 
By  the  charter  of  the  defendant  as  it  existed  at  the  time  this 
award  was  made  and  confirmed,  it  was  made  the  duty  of  the 
defendant  absolutely  to  pay  the  same  within  one  year  after  tbe 
amount  was  ascertained.  This  ascertainment  could  only  be  defi- 
nitely determined  when  the  report  of  the  commissioners  should 
be  confirmed.  The  am'junt,  then,  was  to  be  paid  within  one  year 
after  the  confirmation  of  the  report    A  similar  provision  ex- 
ists in  the  laws  relating  to  the  taking  of  property  for  public  use 
in  the  city  of  New  York.    There  the  functions  of  ascertaining 
the  amount  of  compensation  to  be  made  to  the  respective 
owners  of  the  lands  taken,  and  the  assessment  of  the  total 
amount  so  asoertained,  together  with  tbe  costs  and  expenses 
of  the  proceedings,  are  united  in  one  set  of  commissioners;  and 
they  afl  well  make  the  awards,  as  make  and  impose  the  assess- 
ment&    Upon  the  confirmation  of  their  report  the  awards  are 
ascertained  and  a  fund  provided  for  their  payment    The  stat- 
ute also  declares  that  the  corporation  of  that  dty  shall  pay. 
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within  four  calendar  months  after  the  confirmation  of  the  re- 
porti  the  amount  of  such  awards  respectiTely,  and  in  case  of 
neglect  shall  be  liable  in  an  action  to  pay  the  same,  with  law- 
fill  interest  flrom  tl^e  time  of  snch  demand,  with  costs  of  snii 
It  has  norer  been  questioned  there  that  snch  liability  was  ab- 
solute upon  the  corporation  at  the  expiration  of  the  four 
months  ftrom  the  confirmation  of  the  commissioners'  report^ 
and  that  it  was  no  answer  to  the  demand  or  to  the  action  that 
the  assessment  made  had  not  been  collected. 

The  liability  of  these  defendants,  therefore,  is  clearly  the 
same  as  that  of  the  corporation  of  the  city  of  New  Yorl^  and 
is  absolute,  after  the  expiration  of  the  times  respectiyely  speci- 
fied for  tlie  payment  of  the  awards.  As  this  case  is  clearly  dis- 
tinguishable flrom  the  case  of  McGullongh  t;.  Mayor,  &c.  of 
Brooklyn,  33  HVimL  458;  and  Gerald  v.  City  of  Brooklyn,  de- 
cided in  this  court  at  June  term,  1863»*  Both  these  cases  were 
actions  to  recover  awards  made  for  lands  taken  for  public  uat^ 
and  the  charter  of  the  defendants  required  an  assessment  to  be 
made  fbr  the  payment  of  the  awards.  But  the  sums  awarded 
for  tlamages  werv  not  declared  to  be  debts  against  the  city,  nor 
was  it  made  the  duty  of  the  corporation  to  pay  the  money.  It 
was  hdd  in  those  cases  that  the  only  duty  or  obligation  resting 
upon  that  corporation  was  that  of  putting  the  neoesaary  ma- 
ehiuerv  in  motion  according  to  the  requiiexnents  of  the  sbitute. 
U  was  said  that  if  the  common  council  had  neglected  that  daly» 
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or  bad  been  wanting  in  diKgenoe>  an  action  on  the  case  migbt. 
lie  in  &Tor  of  any  one  who,  like  the  plaintiff,  would  be  entitled 
to  the  money  when  collected.  But  it  was  enggested  that  a 
mmtdamus  would  be  a  more  appropriate  remedy. 

By  an  amendment  to  the  charter  of  the  present  defendant^ 
auide  in  1859,  the  moneys  payable  by  the  city  for  awards  of 
kodfl  taken,  instead  of  being  payable  within  one  year  after  the 
a$eertaifimmt  of  the  amount  thereof,  were  thereafter  payable 
within  one  year  after  the  assessments  to  be  made  for  the  pay- 
ment thereof.  The  right  of  the  plaintiffs'  testator  to  fliia 
gKMiey,  and  to  compel  its  payment  by  defendant,  was  vested  and 
complete  at  the  expiration  of  a  year  firom  the  ascertainment  of 
the  amount  The  section  of  the  defendant's  charter  was  not 
repealed^  and,  therefore,  the  reasoning  of  Oowen,  J.,  in  Butler 
0L  Pdmer,  1  Hilly  324,  is  inapplicable  in  this  instance.  It  may 
'Vdl  be  held  that  the  amendment  of  1859  applied  only  to  awards 
made  after  the  passage  of  that  act  It  did  not  in  terms  apply 
to  flioie  made  and  ascertained  previous  to  its  passage,  and 
dieKfoie  should  not  have  that  effect  An  act  of  the  legisla- 
tixe,  as  a  general  rule^  is  to  have  no  retrospective  operation, 
sftd  BiiAOK83X>irE,  in  his  commentaries,  treats  it  as  a  just  prin- 
dple  that  all  laws  are  to  commence  in  futuro  and  operate  pro- 
qp^velj.    1  Blacks.  Cam.  44. 

In  Dash  v.  Van  Eleeck,  7  Johns.  477,  it  was  held,  after 
much  deliberation  and  an  extended  discussion,  that  an  act  of 
the  l^slature  is  not  to  be  construed  to  operate  retrospectively. 


Btops  for  the  ooUeefckm  of  the  aMOMment,  the  oompiAiiit  wm  cUa- 

ne Judgment  entered  aeoordinglj  was  affirmed  at  general  term ;  where 
die  pAauaj  and  general  Uabilitj  of  the  cit^  waa  repudiated  and  denied 
spon  the  authority  of  the  following  caaea :  MeCullough  e.  Mayor,  Ac.  of 
BBad^jn, IS  Wend.4XS6;  Lake  e.  Tmateea  of  Williamabargh* 4 1^. 690; 
But  •.  a^r  of  Utica,  18  If.  F.  443.    Plaintifi  appealed. 

The  oauae  waa  aubmitted  in  thia  court. 

L.  L  LoMing,  for  plaintifh,  appellanta. 

Mkn  G.  Schumaker,  for  defendant,  reapondantk 

Tkzs  Coust  affirmed  the  judgment  on  the  grounda  above  stated. 
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io  M  to  tako  away  a  vested  right,  and  that  it  was  a  principle  of 
UniTorsal  Jurispradenoe,  that  laws,  civil  or  criminal,  must  be 
pr()M|»o()tivc,  and  cannot  have  a  retroactive  eflTect  The  langoage 
of  Judge  Thompson,  in  that  case,  is  pertinent  to  that  now 
under  consideration.  He  said:  ^'Oiving  to  the  act  a  retro- 
iix^otive  operation  would  manifestly  be  productive  of  wrong  and 
injustice,  for  it  not  only  takes  away  a  vested  right,  but  punishes 
and  imdamages  the  plaintiff,  in  the  payment  of  costs.  •  ...  It 
oan  never  be  presumed  iVom  the  general  words  of  this  statute, 
that  the  legislature  intended  that  it  should  work  such  injustice. 
NoUiing  short  of  the  most  direct  and  unequivocal  expressions 
would  justify  such  a  conclusion.  The  best  settled  rule  of  con- 
itniotiou  given  by  the  English  courts  to  the  statute  of  frauds 
(80  Oar.  IL  a  3)  goes  strongly  in  corroboration  of  the  inter- 
imitation  I  have  given  to  the  act  before  us.  The  language  of 
that  statute  is»  ^  that  from  and  after  June  34, 1677,  no  action 
%k0itt  b$  bro^hi  whereby  to  charge  any  person  upon  an  agree* 
ment  in  oonsidoration,  &o.'  Tet  it  has  been  uniformly  held 
that  tho  aot  would  not  introspect  so  as  to  take  away  a  right  of 
motion  to  which  a  party  was  before  that  time  entitled,  but  ^h 
)4i«d  only  to  pn>mise8  made  after  June  Sl^  1677.  4  Burr. 
aseO;  »  I'SltiMr,  17;  :l  Mod.  310;  1  FmiL  SSa* 

It  musU  thei>^for%  be  held  that  tiie  amendment  of  1859  did 
not  t)ik«  aw«^  the  right  of  aedoa  of  the  j^aintilTs  tostalor, 
whkli  was  mli^d  and  complete  before  tiial  amendiM&t  waa 

It  it  ftutlMr  oonneided.  that  Hie  whole  inocwdii^  of  tka^ 
tMiiMA  eiMmcil  of  i>m»  il»fr>diit  wore  tmI  for  w«at  of  oh 
Dkwi^^  itt  Uiia»  that  lhM«  ww  wn  sfiBcarioa  of  a  Bijority  of 
th#  i«vq[N»^  hoUwa^  raiteil  of  di»  ciij  of  &dbk^  aad  fithk 
%»  W  taa»i  iwr  ajwoeA  for  di»  fwpwBJL  ahiy  owaa^  » the 
WM  iMWMit  for  ih#  4^NMmMma  Aewitor  tke  tiH^ 
tfffi^^friirti^  rf  dii»  liftl  wowT  >»  hy  «t  the 

MwtM^dKaHAcHia    TW  fnnttiw^  «Kaiw  »«r 
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boildingy  paving,  repairing,  macadamizing  or  grayeling  any 
sireeti  alley,  lane  or  highway  in  said  city,  or  the  construction, 
relaying  or  repairing,  any  cross  and  sidewalks,  drains,  basins, 
canals,  docks,  slips,  wharves,  sewers  and  acquedncts  therein.  It 
is  thns  seen  that  these  provisions  contain  no  limitation  upon 
the  powers  of  the  common  council  to  take  and  appropriate  the 
necessary  land,  which  may  be  required  for  the  laying  out, 
Widening,  altering  or  straightening  any  street,  alley,  lane, 
highway,  market  ground,  public  ground,  canal,  basin,  wharf  or 
slip,  conferred  by  section  6  of  title  8.  The  two  proceedings 
are  entirely  independent  of,  and  unconnected  with  each  other, 
and  that  authorized  by  section  6  can  be  initiated  on  the  mere 
motion  of  the  common  council,  while  the  improvements  called 
for  by  section  19  must  have  for  their  basis  an  application  from 
a  nugority  of  the  property  holders  directly  interested  therein 
and  resident  of  the  city.*  There  is  no  force,  therefore,  in  the 
objection  that  the  resolution  to  take  the  lands  of  the  testator 
of  the  plaintifTs  and  others,  for  the  construction  of  the  ship 
canal,  was  void,  because  not  asked  for  by  a  majority  of  property 
holders  interested  therein.  It  may  well  be  that  the  common 
council  could  not  proceed  to  construct  said  ship  canal  without 
such  application,  but  I  have  no  doubt  such  application  was  not 
called  for,  or  required,  before  they  could  determine  to  tal  the 
land  for  that  purpose. 
The  judgment  should,  therefore,  be  affirmed. 


A  majority  of  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


GABDINEB  v.  TYLEE. 

September,  18(17. 

The  settled  mle  of  the  courts  to  allow  to  trustees  only  the  same  oommia- 
riosB  M  the  statute  allows  to  executors  and  guardians  for  similar  Her*. 
vices,  is  not  applicable  to  receivers  appointed  bj  the  court  in  actions 

*  See,  for  the  application  of  this  rule,  the  cases  of  Hatch  v.  City  ot 
Buflklo,  88  iT.  F.  276 ;  and  Allen  v.  The  same.  Id,  280. 
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pending  therein.    80  AM,  of  a  receiyer  appointed  to  receiye  and  apply^ 
rents,  pending  a  oontroyersjr  arising  on  tlie  probate  of  a  will. 
The  ooart  by  whom  a  reoeiyer  is  appointed  haa  power  to  determine  the 
rate  of  his  compensation,  and  it  may  be  fixed  with  reference  to  the 
drcomstances  of  the  case. 

David  L.  Oardiner  brought  this  action  against  Julia  0.  Tyler 
and  Harry  Beeckman«  The  &GtB  are  stated  in  the  opinion  of  the 
coorL  The  cause  came  up  upon  ^>peals  inyolying  the  question 
of  the  receiyer's  right  to  commissions  and  disbursements. 

W.  Waison,  for  plaintiff,  appellant ;— Cited  N.  Y.  ft  N.  H. 
R.  B.  Oo.  V.  Schuyler,  34  iV.  F.  33 ;  Estus  v.  Baldwin,  9  Saw. 
Pr.  80;  Lovett  v.  German  Oh^  12  Barb.  67;  Code,  §  330;  8 
Cbkey  142,  b;  Drury's  Case;  King  v.  Harris,  34  JV^.  T.  336 ;  How. 
V.  Dayis,  4  Abb.  Pr.  71 ;  In  re  Bank  U'iagara,  6  Paige,  213 ; 
Edw.  on  Receivers,  642 ;  7  Paige,  276 ;  In  re  Boberts,  3  Johns. 
Ch.i3. 

J.  Buchanan  Henry,  attorney  for  defendant  respondent  ;— 
Cited  3  R.  8.  p.  767;  Code,  §  244;  1  /{.  /SL p.  46,  §  29;  Biower 
V.  Brewer,  2  Edw.  621. 

J.  M.  Pjlbkeb,  J. — ^This  is  an  appeal  from  two  orders  of  the 
supreme  court,  made  under  the  foHowiog  circumstances : 

The  action  was  brought  for  the  appointment  of  a  receiyer  of 
the  rents  of  the  estate  of  Juliana  Gardiner,  deceased,  pending 
a  contest  before  the  surrogate  of  Richmond  county,  respecting 
the  yalidity  of  her  alleged  will,  the  probate  of  which  was  being 
contested  by  the  plaintiff;  and  James  L  Booseyelt  was  appointed 
such  receiyer,  and  qualified  as  such. 

The  surrogate  haying  decided  against  the  yalidity  of  the 
will,  and  refused  to  admit  it  to  probate,  an  appeal  was  taken  to 
the  supreme  court,  and  the  general  term,  in  the  second  district, 
reyersed  the  decree  of  the  surrogate,  and  sent  the  case  back, 
with  the  direction  that  the  will  be  admitted  to  probate,  which 
was  accordingly  done. 

At  this  stage  in  the  proceedings,  a  motion  was  made  in  this 
suit,  by  the  defendants,  to  dismiss  the  complaint,  for  unrea8on<« 
able  neglect  of  the  plaintiff  to  proceed  in  the  action,  where- 
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apon  it  wasy  on  June  %,  1866,  ordered  as  follows :  ^  That  the 
complaint  in  the  aboye  entitled  action  be,  and  the  same  is, 
hereby  dismissed  with  costs;  and  that  all  orders  heretofore 
granted  as  provisional  remedies  herein,  are  yacated  and  set 
amde."  No  farther  jodgment  appears  to  haye  been  entered  in 
the  action. 

After  the  aboye  order  was  made,  and  on  November  27, 1866^ 
an  order  was  obtained,  whereby  the  receiver  was  directed  to 
pass  has  accounts  before  a  referee  named,  and  to  pay  oyer  and 
apply  what  the  referee  shoold  certify  to  be  dne  from  him  as  re- 
oeiyer,  to  the  satisfaction  and  payment  of  the  unpaid  taxes 
which  were  due  and  a  lien  upon  the  real  estate  of  the  said 
Juliana  Gardineiv  deceased,  situate  in  the  city  of  New  Yorl^ 
prior  to  her  decease;  and  that  he  transfer  and  deliver  to  the 
defendant,  Julia  O.  Tyler,  all  deeds,  leases  and  property,  which 
may  have  come  into  his  possession,  as  such  receiver.  This  or- 
der, it  appeared  by  affidavits  on  the  part  of  the  defendants, 
was  entered  by  consent  of  the  plaintiff  given  in  open  court, 
thooj^  not  so  stated  in  the  order. 

The  referee  therein  named  proceeded  to  take  the  account,  and 
made  a  report,  whereby  he  certified,  as  remaining  in  the  hands 
of  the  receiver,  the  sum  of  three  thousand  four  hundred  and 
sixteen  dollars  and  seventy-two  cents,  to  be  applied  to  the  pay<* 
ment  of  taxes  as  directed  by  said  order.  In  the  statement  of 
the  account,  as  allowed,  are  several  items  of  credit  by  the  re- 
ceiver to  the  estate,  of  rent  from  0.  Bradley,  of  which  the  fol- 
lowing is  a  specimen :  ^  By  cash,  from  0.  Bradley,  for  reni^ 
11,030 ;"  and  anK)ng  the  items  allowed  to  the  receiver  are  the 
following:  ''To  cash  ])aid,  sundry  taxable  costs,  charges  and 
disbursements^  including  attorney's  fees,  etc,  in  five  foreclosure 
suits,  $125;  commissions  on  $13,175.93,  at  five  per  cenL, 
$65a7a'' 

The  pIl^ntiff  excepted  to  the  allowance  of  the  five  per  eenL 
commissions  upon  the  whole  amount  of  the  moneys  received 
and  paid  out.  Also  to  the  allowanoe  of  the  one  hundred  and 
twenty-five  dollars,  costs  and  attorney's  fees  in  five  foreclosuie 
suits,  and  claimed  that  disbursements  only  should  have  been 
allowed.  Also,  that  the  referee  has  reported  the  sums  received 
for  rents  from  Q.  Bradley,  when  he  should  have  reported  the 
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sums  receiyed  &om  tenants^  instead  of  the  soma  reoeiyed  for 
rentSy  diminished  by  the  charges  of  said  Bradley, 

These  ezceptions  were  heard  before  the  courts  at  special  term, 
on  January  17, 1867,  and  were  all  oyerruled,  except  that  the 
one  as  to  the  reoeiyer's  comminons  is  so  far  allowed  that  the 
one-third  of  said  commissions,  allowed  oyer  and  aboyc  the  sum 
of  two  hundred  and  fifty-one  dollars  and  seyenty-fiye  cents  (to 
wit,  one  hundred  and  thirty-fiye  dollars),  was  deducted  firom 
the  commissions  charged,  and  added  to  the  balance  certified  by 
the  referee  as  in  the  hands  of  the  reoeiyer ;  and  the  report  was, 
in  all  other  respects,  confirmed.  From  this  order  of  the  special 
term,  an  appeal  was  taken  to  the  general  term,  and  the  order 
was,  on  April  18, 1867,  aflBrmed.  This  order  of  aflBrmance  is 
0D6  of  the  orders  from  which  the  plaintiff  has  appealed  to  this 
court. 

In  the  controyersy  respecting  the  will,  the  judgment  of  the 
supreme  court,  reyersing  the  decision  of  the  surrogate,  was,  on 
appeal  to  this  court,  on  January  2, 1867,  reyersed;  and,  there- 
upon, the  plaintiff  in  this  action  moyed  the  supreme  court,  at 
special  term,  on  March  15, 1867,  for  an  order  modifying  the 
order  of  Noyember  27, 1866,  so  as  to  direct  the  reoeiyer  to  pay 
the  balance  in  his  hands  to  this  plaintiff  instead  of  paying  the 
same  upon  the  taxes  in  said  former  order  specified.  This  mo- 
tion was  denied ;  and,  firom  the  order  denying  it,  the  plaintiff 
appealed  to  the  general  term,  where  the  order  was  affirmed. 
This  order  of  affirmance  is  the  other  order  brought  here  by  the 
appeaL 

The  appeal  firom  the  first  mentioned  order  brings  up  for  re- 
yiew  the  exceptions  to  the  referee's  report,  upon  the  accounting 
of  the  reoeiyer.  The  exception  stating  ^*  that  the  referee  has 
reported  the  sums  receiyed  for  rents  from  Q.  Bradley,  when  he 
should  haye  reported  the  sums  receiyed  from  tenants,  instead 
of  the  sums  reoeiyed  for  rents  diminished  by  the  charges  of 
said  Bradley,**  is  not  founded  upon  any  &ct  which  appears 
from  the  papers  before  us.  The  statement  in  the  account, 
"by  cash  firom  Q.  Bradley,  for  rent,**  is  the  only  statement  of 
fiEK^t  upon  the  subject ;  and  the  legitimate  inference  firom  this 
is,  that  Bradley  was  the  tenant,  and  not  the  middleman  implied 
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in  the  exception.  This  exception  was,  therefore,  properly  OTer- 
roled. 

In  regard  to  the  allowance  of  the  charge  in  the  receiyer's  ac- 
count, of  one  hundred  and  twenty-fire  dollars,  for  taxable  costs, 
in  fiye  foreclosure  suits,  the  exception,  claiming  it  to  be  erro- 
neous, on  the  ground  that  disbursements  only  should  have  been 
allowed,  assumes  that  thtf'  receiver  acted  as  attorney  in  those 
suits,  and  was  claiming  the  costs  and  attorney's  fees  for  him- 
self as  such  attorney.  There  is  nothing  to  show  that  such  was 
ihe£Eu;t;  but  the  inference  is,  from  the  terms  of  the  charge, 
that  he  paid  that  amount  to  some  other  attorney  for  his  ser- 
vices as  such  in  the  suits.  It  is  not  necessary,  therefore,  to  ex- 
amine the  question  whether  the  charge  contains  anything  which 
the  receiyer  could  not  properly  charge  if  he  performed  the  ser- 
yices  himself  as  an  attorney  of  the  court  This  exception  was 
also  properly  oyerruled. 

The  fiye  per  cent  allowed  by  the  referee,  as  commissions  up- 
on the  amount  receiyed  and  paid  out  by  the  receiyer,  was  not 
all  allowed  by  the  court;  and  yet  the  appellant  complains  that 
it  was  not  reduced  to  the  rate  allowed  to  executors  and  admin- 
istrators, which  he  insists  is  the  legal  rate  in  cases  of  this  kind 
also.  The  statute  does  not  fix  the  compensation  to  be  allowed 
to  receivers,  appointed  under  section  244  of  the  Code,  as  this 
one  must  have  been ;  except  that  it  is  provided  in  said  section 
(subd.  4),  that  receivers  of  the  property  within  this  State  of 
foreign  corporations  shall  be  allowed  the  same  commissions  as 
are  allowed  by  law  to  the  trustees  of  the  estates  of  absconding, 
concealed  and  non-resident  debtors,  which  is  five  per  cent  up- 
on the  whole  sum  which  shall  have  come  into  their  hands.  2 
iZ.  iK  1  ed.  §  dL  Although,  in  regard  to  the  oompensation  of 
trustees,  in  the  absence  of  any  statutory  provision  therefor,  it 
has  come  to  be  the  settled  rule  of  the  courts  to  allow  only  the 
same  commissions  as  the  statute  allows  to  executors  and  guar- 
dians for  similar  services,  I  do  not  think  the  rule  applicable  to 
receivers  appointed  by  the  court,  in  cases  pending  therein.  '^  A 
receiver  is  an  ofSoer  of  the  court ;  and,  as  such,  in  the  absence 
of  legislation,  the  court  has  the  authority  to  determine  his  com- 
pensation.'' Mageie  v.  Cowperthwaite,  10  Ala.  966 ;  JBdw.  on 
Bee   642.      Such  is   the  established  rule   of  the  oourt  of 
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chanoery  in  England,  where  the  amonnt  of  compensation,  or 
salary,  as  ifc  is  called,  allowed  to  a  receiver,  is  often  left  to  the 
master,  to  fix  with  reference  to  the  trouble  and  labor  of  the 
case.  Day  t^  Croft»  2  Beav.  488 ;  Potts  t^  Leighton,  15  Ves. 
273.  I  do  not  find  that  the  right  of  the  court  to  fix  the  re- 
ceiyer's  compensation,  where  the  statute  has  not  done  so,  is  de- 
nied by  any  case  in  this  State ;  nor  do  I  find  that  the  rate  of 
compensation  fixed  by  the  statute  for  executors  and  guardians 
hai^  by  the  courts,  been  applied  to  receiyers.  The  course  of 
legislation  on  the  subject  indicates,  I  think,  that  such  rate  does 
not  apply ;  for  the  legislature  has  limited  the  compensation  of 
reoeiyers,  in  the  case  of  moneyed  institutions,  to  the  rate  al- 
lowed by  law  to  executors  and  administrators.  L.  1842,  c.  3* 
If  that  rule  applied  before,  this  was  unnecessary ;  and  the  ap- 
plication of  it  to  that  class  of  receiyers  alone  implies  that  it  is 
not  to  apply  to  any  other  class.  If  the  supreme  court,  which 
appointed  tike  receiyer  in  this  case,  had  authority  to  determine 
the  rate  of  his  compensation,  as  I  think  it  had,  there  is  no 
error  in  its  exercise,  and  no  error  in  the  order  now  under  con- 
sideration. 

In  regard  to  the  other  order,  I  can  discover,  from  the  papers 
before  us,  no  good  reason  why  it  should  be  reversed.  The  order 
of  November  27, 1866,  which  the  plaintiff  sought  to  modify, 
directed  the  receiver  to  p^y  over  and  apply  the  moneys  in  his 
hands  upon  unpaid  taxes  whidi  were  due  and  a  lien  upon  the 
reel  esti^  of  the  said  Juliana  Oardiner,  situate  in  the  city  of 
New  York,  prior  to  her  decease ;  and  this  direction  was  made 
by  consent  of  the  plaintilDEl  Now  ihe  plaintiff  asks  the  court 
to  modify  that  order,  and  direct  those  moneys  to  be  paid  over 
to  him;  and  such  would  be  the  effect  of  a  reversal  of  the  order 
appealed  from.  The  parties  to  this  action  are  the  heirs  at  law 
of  the  said  Juliana  Gkodlnerj  deceased;  and  no  fiu^ts  are  Aown 
why  the  plaintiff  one  of  them,  is  entitled  to  these  rents  anl 
piofits,  nor  why  the  application  of  them  to  the  arrears  of  taxea 
to  which  the  order  of  November  27  devotes  them,  is  not  a  pe^ 
feotly  equitable  disposition  of  them,  with  xeferenoe  to  the  rights 
of  all  parties.  Moreover,  it  is  Aown,  by  the  affidavits  on  the 
part  of  the  defendants^  that  another  aotion  is  pending  in  the 
iupreme  court,  invdviag  fiie  question  of  the  plaintiff's  rigfal 
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to  them.  Under  such  cureumatancesy  the  supreme  conrt  wai 
right  in  refusing  to  modify  the  order,  as  moyed  for  by  the 
plaintiff 

The  order  appealed  from  should  be  affinned,  with  tea  doUazs 
costs. 

All  the  judges  concurred. 
Orders  aflSrmed,  with  costs. 


OENTEB  V.  FIELDS. 

December,  1864. 

Upon  iqipeal  fram  a  single  judge  of  a  court  to  the  general  term,  seeuitj 
Ib  not  required  except  where  it  I0  desired  to  effect  a  staj  of  proceed- 
ings (Code  of  Pro,  %  837} ;  and  under  eeetion  848;— which  proyides  that 
inch  securitj  must  be  renewed  when  required,  as  in  case  of  an  appeal 
to  the  court  of  appeals, — neglect  to  comply  with  an  order  to  renew  only 
terminates  the  stay,  and  does  not  affect  the  appeaL 

An  order  of  the  court  below,  dismissing  the  appeal  for  such  neglect,  is 
not  a  matter  of  discretion,  but  aflMs  strict  legal  right,  and  is  appeals- 

I  tothis  court. 

Nicholas  Oenter  sued  SeOi  H.  fields,  sheriff  of  Otsego,  in 
the  supreme  court,  and  recovered  a  yerdict  for  nine  hundred 
and  eighty-fiye  dollars  and  ninety-four  cents,  money  collected, 
on  which  yerdict  he  entered  judgment  On  July  25, 1857,  de- 
fendant served  a  notice  of  appeal  from  the  judgment,  to  the 
court  at  general  term,  and  gave  the  undertaking  with  sureties 
which  is  required  by  section  348  of  the  Code,  in  order  to  se- 
cure a  stay  of  proceedings  pending  the  appeaL 

On  Aug.  30, 1859,  the  appeal  being  still  pending,  the  court, 
upon  proof  that  the  sureties  had  become  insolvent,  granted  an 
order  requiring  the  defendant  to  execute  a  new  undertakings 
with  sufficient  sureties,  as  required  by  section  335  of  the  Code  of 
Procedure  as  amended  in  1859.  From  this  order  the  defend- 
ant appealed  to  the  court  at  general  term,  and  they  affirmed  it 

The  respondent,  in  January,  1860,  applied  to  the  court  at  gen* 
txal  term^  on  affidavits  that  no  new  undertaking  had  been  given^ 


264  NEW  TOEK 


Genterv.  Field  •. 


and  obtained  an  order  dismissing  the  defendant's  appeal  from 
the  judgment  entered  against  him,  on  account  of  the  neglect 
to  give  a  new  undertaking.  From  the  order  of  dismissal  de- 
fendant appealed  to  this  oourt 

JavMS  E.  Dewey ^  for  defendant,  appellant ;— cited,  besides  cases 
mentioned  in  the  opinion,  Robert  v.  Donnell,  10  Abb.  Pr.  454 ; 
Boyd  V,  Bigelow,  14  How.  Pr.  511 ;  Parsons  v.  Suydam,  4  Abb. 
Pr.  134. 

Dewitt  C.  BaleSy  for  plaintiff,  respondent 

By  the  Couet. — T.  A.  Johnson,  J. — There  can  be  no  doubt 
that  an  appeal  to  the  general  term  of  the  supreme  court, 
from  a  judgment  rendered  at  special  term,  when  made  accord- 
ing to  the  provisions  of  section  327  of  the  Code  of  Procedure, 
is  complete  and  effectual  as  an  appeal  for  all  purposes,  except 
the  staying  of  the  proceedings  upon  the  judgment 

If  the  party  appealing  desires  a  stay  of  proceedings  upon  the 
judgment  in  such  a  case,  he  must,  in  addition  to  the  service 
of  the  notices  prescribed  by  section  327,  execute  to  the  other 
party  the  undertaking  provided  for  by  section  335  of  the  Code. 
The  undertaking  is  no  part  of  the  appeal,  which  is  effectual 
without  it,  but  operates  only  to  suspend  all  proceedings  upon 
the  judgment  pending  the  appeaL  This  is  the  well  settled 
practice,  and  is  in  entire  harmony  with  the  several  provisions 
of  the  Code.  Kitching  v.  Diehl,  40  Barb.  433 ;  Niles  v.  Bat- 
tershall,  26  How.  Pr.  93 ;  Staring  v.  Jones,  13  Id.  423.  Many 
other  cases  might  be  cited^  but  there  is  no  doubt  as  to  the  prac- 
tice. Section  348  of  the  Code  expressly  provides  that  "  Such 
an  appeal,  however,  does  not  stay  the  proceedings  unless  secu- 
rity be  given,  as  upon  an  appeal  to  the  court  of  appeals,  and 
such  security  be  renewed^  as  in  cases  required  by  section  335,>on 
motion  to  the  court  at  special  term,  or  unless  the  court  or  a 
judge  thereof  so  order,"  etc. 

This  is  different  from  appeals  to  the  court  of  appeals,  which 
are  not  effectual  for  any  purpose  unless  an  undertaking  be  exe- 
cuted by  the  appellant  for  the  payment  of  all  costs  and  dama- 
ges which  may  be  awarded  against  him  upon  the  appeal,  not 
exceeding  two  hundred  and  fifty  dollars,  as  provided  for  by 
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section  334.*  This  pioyision  has  no  application  whatever  to  ap- 
peals provided  for  by  chapter  4  of  the  Code,  under  which  the 
appeal  in  question  was  brought,  and  which  relates  ezclusiyely 
to  appeals  in  the  same  court  from  a  single  judge  to  the  general 
term  thereo£ 

This  chapter  contains  no  proyision  for  the  dismissal  of  any 
appeal  because  an  undertaking  has  not  been  executed  or  re- 
newed in  pursuance  of  an  order  to  that  efTect  The  only  pro- 
yision on  the  subject  of  an  undertaking,  in  this  chapter,  is  con- 
tained in  section  348,  already  cited.  If  no  undertaking  is  exe- 
cuted by  the  appellant,  the  judgment  may  be  enforced  the  same 
as  though  no  appeal  had  been  brought,  but  the  appeal  is  still 
eflfectual  and  to  be  heard.  And  so  if  an  undertaking  has  been 
executed  and  proceedings  upon  the  subject  thereby  stayed,  the 
stay  ceases  and  becomes  inoperatiye,  if  the  undertaking  is  not 
renewed  in  pursuance  of  an  order  of  the  special  term  requiring 
such  renewal,  and  the  judgment  may  then  be  enforced  the 
same  as  though  there  had  been  no  stay. 

Neglect  or  reAisal  to  comply  with  the  order  to  renew  the 
undertaking,  operates  upon  tne  stay  of  proceedings  on  the 
judgment,  and  puts  an  end  to  it,  but  in  no  respect  affects  the 
appeal 

The  penalty  of  dismissal  of  the  appeal,  in  case  of  neglect  to 
execute  the  new  undertaking,  in  pursuance  of  the  order  pre- 
scribed by  section  335,  applies  only  to  appeals  to  the  court  of 
appeals.  It  is  not  made  applicable  to  any  other  class  of  appeals, 
either  by  its  terms,  or  by  the  policy  of  the  Code.  In  appeals  of 
this  kind  the  penalty  for  the  neglect  to  execute  such  new  un- 
dertaking is,  that  the  proceedings  upon  the  judgment  are  no 
longer  stayed.  This  is  plain  from  the  manner  in  which  section 
348  was  amended  in  1859,  which  was  by  inserting,  *^  and  such 
security  be  renewed  as  in  cases  required  by  section  335  on 
motion  of  the  court  at  special  term."  This  is  added  as  some- 
thing further  to  be  done  by  the  appellant  to  aflBsct  or  to  con- 
tinue a  stay  pending  the  appeal. 

The  plain  object  of  the  amendment  was  to  remedy  a  defect 
in  the  section  as  it  before  stood,  and  to  preyent  or  determine 

*  The  sum  was  increased  to  five  hundred  dollars,  hj  the  amendment  to 
fltctioa  884,  passed  in  1865. 
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the  stay  after  the  sureties  had  become  inaolyenty  but  not  to 
affect  the  ^)peaL 

The  supreme  court  erred,  therefore,  in  holding  that  the  eflRettt 
of  a  non-compliance  with  their  order  to  renew  the  secoritj, 
was  to  yitiate  the  appeal 

The  digmissal  was  not  a  matter  of  discretion,  but  of  strict 
legal  right ;  and  as  the  effect  was  to  prevent  a  judgment  from 
which  an  appeal  to  this  court  might  be  taken,  it  is  an  ^ipeal- 
able  order.  Code^  §  11;  Bates  v.  Yoorheee,  20  N.  Y.  525.  The 
order  dismissing  the  appeal  diould  therefore  be  reyeraed, 
costs  of  the  appeaL 


All  the  judges  concurred. 

Order  q>pealed  from  reversed,  with  costs. 


GILBEBT  V.  aiLBBBT. 

March,  1864. 

The  deoidon  in  Siemon  «.  Schnrck  (29  N.  T.  689,  afflrmiBg  88  Bwth,  9)^ 
— that  if  lands  are  purchased  for  the  benefit  of  a  minor,  with  VBOxoaf 
given  hj  parents,  and  the  deed,  taken  in  the  name  of  a  third  person.  Is 
made  ahsolute  in  form  without  the  knowledge  of  the  minor  or  parents, 
a  Talid  trust  results  in  favor  of  the  minor,  notwithstanding  the  aboU- 
tion  of  resulting  trusts  by  the  Revised  Statutes — reasserted,  and  followed 
in  a  case  where  the  absolute  character  of  the  deed  was  known  to  the 
parent. 

Gashton  B.  and  Erseba  Gilbert,  by  L  V.  Matthews,  their 
guardian  ad  lUemy  brought  this  action  against  William  Gilbert, 
in  the  supreme  court,  for  the  specific  performance  of  an  agree- 
ment between  defendant  and  William  Gilbert,  Sr.,  deceased,  the 
£ftther  of  the  plaintifb. 

The  father  of  the  plaintiffs,  in  his  lifetime,  had  contracted 
with  one  Winter,  for  the  purchase  of  land  from  Winter,  and 
the  latter  had  given  his  bond  to  conyey.  Mr.  Gilbert  subse- 
quently agreed  by  parol,  with  his  son,  the  present  defendant^ 
to  proyide  him  (the  son)  with  the  purchase  money,  let  him  pay 
Winter,  and  take  a  conyeyance  in  his  own  name;   the  son 
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iQireeing  to  let  the  fitther  have  the  use  of  the  land  for  life,  and 
at  his  death  to  convey  it  to  the  other  children,  the  plaintiA  in 
this  action.  One  object  of  this  arrangement  was  to  prevent  the 
wife  and  mother  firom  acquiring  a  right  of  dower.  In  pursu- 
ance of  the  agreement,  defendant  received  and  paid  over  the 
price,  took  a  deed  to  himself,  and  gave  his  lather  a  lease  for 
at  an  annual  rent  of  sixty  dollars.  He,  however,  permitted 
il^er  to  occupy  for  life  without  pa3rment  of  rent 
The  referee  found  these  foots,  and  concluded,  as  matter  of 
law,  that  the  agreement  to  convey  to  the  children  (the  plaintiffs) 
though  void  at  law,  could  be  enforced^  in  equity,  as  an  agree^ 
ment  partly  performed. 

Tk$  iupreme  court  reversed  the  judgment  entered  on  the 
referseHi  report^  they  holding  that  the  trust  was  precisely  such 
as  was  prohibited  by  the  statute ;  that  the  important  object  of 
the  statute  was  to  prevent  the  real  owners  of  land  being  de- 
prived of  title  by  peijury,  and  that  the  statute  must  be  deemed 
to  make  a  parol  agreement,  designed  to  establish  a  beneficial 
interest  in  land  in  opposition  to  the  legal  title,  void,  not  only 
as  towards  the  parties,  but  as  to  all  the  world.  They  conceded 
that  had  defendant  owned  the  land,  and  agreed  to  convey  a  life 
estate  to  the  &ther  and  remainder  to  the  children,  the  agree- 
ment)  after  part  performance,  might  have  been  enforced ;  but 
the  &ther  having  first  contracted  for  the  purchase  of  the  land, 
it  was  an  attempt  on  his  part  to  create  a  trust  by  jmroL  They 
accordingly  ord^ed  a  new  trial.    Plaintiffs  app^ed. 

OkarlH  H$nshaWf  for  plaintiff^,  appellants. 

Xb  W.  Thayer,  for  defendant,  respondent 

This  coubt  held,  that,  for  the  reasons  stated  in  Siemon  n 
Schurck,  above  referred  to,  the  order  of  the  general  term  should 
be  reversed. 

IiroSAHAM,  J.,  dissented,  and  concurred  with  the  supreme 
court,— citing  Qarfield  v.  Hatmaker,  15  iV.  Y.  475,  and  ex- 
pressing the  opinion  that  the  statute  vested  the  title  In  the 
alienee. 

17 
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Order  roTersed  and  judgment  on  report  of  referee  affirmed, 
with  oostfiL 


GOODWIN  V.  NBLIN. 

December,  1867. 

A  pnrchuer  of  land,  in  poagoarion  nnder  an  exeeatorjr  oontrtet,  died, 
leaving  hia  heir  in  poeseBsion ;  and  after  the  pnidiaae  monej  fUl  due 
and  waa  unpaid,  the  vendor  readnded  the  0QBtraet,«ad  recovered  Jadg- 
ment  in  ejectment  againat  the  heir,  and  then  oonvejed  the  pramiaea  to 
the  heir.  JIM,  that  the  heir  acquired  complete  title ;  and  that  the 
land  could  not  be  reached  bj  proceedinga  in  the  aurrogate'a  oonrt  lor 
ita  aale  for  payment  of  the  debtaof  the  deceaaed  purchaaer. 

Even  if  the  heir  obtained  the  convejance  bj  fulfilling  the  contract  of  the 
deceaaed,  the  land  cannot  be  reached  without  an  offer,  on  the  part  of 
the  administrator  or  the  purehaaer  at  the  admlniatratear'e  aak^  ^  P** 
form,  and  a  tender  of  the  amount  due. 

Jonathan  Goodwin  brought  this  action  against  ICary  NdiOt 
to  recoyer  possession  of  lands.  On  plwitifTs  death  his  daim 
passed  by  devise  to,  and  the  action  was  continued  by  OalTiii 
Goodwin. 

The  lands  in  question  formerly  belonged  to  one  Bristol,  who 
contracted  to  sell  them  to  Francis  Hunt  Hunt  took  posses- 
sion under  the  contract^  and  died  before  haying  paid  up  the 
purchase  money.  On  his  death,  Mary  Nelin,  the  deftsidaa^  his 
heir,  was  left  in  possession. 

The  administrator  proceeded  under  the  statute  {%  1L&  100, 
ftc.),  to  haye  the  decedent's  interest  in  the  lands  sold  for  pay- 
ment of  his  debts.  Mary  Nelin  appeared  before  the  ganogate 
in  these  proceedings,  and  a  sale  was  ordered  subject  to  pay- 
ments to  become  due  on  the  contract  Jonathan  Goodwin  be- 
came the  purchaser  at  the  sale.  Meanwhile,  howeyer,  Bristol, 
the  yendor,  had  declared  the  contract  forfeited  for  non-pay- 
ment of  the  purchase  money,  and  brought  ejectment  against 
the  heir,  in  which  he  recoyered  judgment  The  heir  then  ob- 
tained a  conyeyance  from  him ;  and  now  being  sued  for  pos- 
session, by  the  purchaser  at  the  administrator's  sale,  set  up 
that  she  had  purchased  of  the  yendor,  by  a  new  oontraot  made 
After  the  judgment  in  ejectment 
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The  oomplamt  allied  firaud  on  tihe  part  of  the  heir,  and  de- 
manded a  Bturrender  of  the  contract,  and  possession  of  the  land, 
and  an  acoonnting  as  to  payments,  rents  and  profits.  The  an- 
swer denied  ihis  fraud  and  charged  firaud  in  the  administra- 
tor's sale*  and  denied  the  legality  of  the  proceedings. 
'  On  tiie  trial  tiie  defendant  put  in  evidence  the  judgment 
roll  in  the  ^ectment  suit,  to  which  plaintiff  objected,  but  the 
the  court  held  that  it  was  a  defense  unless  shown  to  be  firaud- 
uknt.  In  consequence  of  the  admission  of  this  judgment, 
piaJntHTs  offer  to  proye  that  defendant  had  stated  that  she  had 
paid  Bristol  an  th^t  was  due  on  the  Contract  and  that  Good- 
win was  a  creditor,  and  that  the  administratrix  had  conyeyed 
to  him,  was  excluded  by  the  court,  and  the  court  dismissed  the 
ODinplauit.    To  each  of  these  rulings  plaintiff  excepted. 

The  findings  of  the  judge,  upon  which  the  decision  in  this 
court  was  based,  were  in  substance  as  follows : 

That  in  or  before  the  year  1850,  Hunt  had  contracted  to  pur- 
ohaifle  the  land  in  question  from  Bristol,  for  fiye  hundred  dol- 
hn,  part  of  which  was  paid,  and  the  residue  was  to  be  paid  in 
limual  installments,  and  a  deed  to  be  given  on  fhll  payment. 
lAie  contract,  by  its  terms,  was  to  become  void  on  fiulure  to 
pay  according  to  its  terms.  Hunt  took  possession  under  it 
Tbe  purchase  money  all  became  due  before  September  20, 
19Si,  when  two  hundred  dollars  remained  unpaid,  which  sum 
hid  not  been  paid  or  tendered  to  Bristol  or  any  one  else. 
Hunt  died  December  16, 1851,  intestate,  leaving  defendants  in 
poaocaaton ;  an  administratrix  was  appointed  in  1853,  and  on 
lier  qiplication,  the  surrogate,  on  February  6, 1854,  ordered  her 
to  adl  Hunf 8  interest  in  the  contract  subject  to  all  payments 
thereafter  tobeicome  due.  That  the  bond  required  by  law  be- 
fine  orderitig  a  sale  was  given  after  the  order  and  as  of  date  of 
the  order,  but  before  the  sale.  On  September  30, 1854,  the  sale 
was  made  to  (Goodwin  for  two  hundred  and  fifty  dollars,  and 
confirmed  October  9, 1854. 

Meanwhile,  however,  on  September  20,  1852,  Bristol  de- 
clared the  contract  void  for  the  default  in  payment  of  purchase 
money,  and  brought  ejectment  against  the  present  defendants, 
in  which,  on  October  30, 1852,  he  recovered  judgment  for  pos- 
aeaaion  of  the  premises  and  costs. 
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I^naUy,  the  judge  found  that  on  June  15, 1853,  Bristol  told 
and  conyeyed  the  lot  to  Marj  Ndin.  Wheflier  this  pforehaae 
wa0  in  fnlfiUment  of  flie  original  contract,  as  alleged  by  pkin- 
tiH^  or  in  parananoe  of  a  new  contract,  as  all^;ed  by  defend- 
ants, he  did  not  find. 

The  mfr$me  eourt  held  that  the  recovery  in  ejectment  was 
a  defense  to  this  action;  and  dismissed  the  complaint.  Plaintiir 
appealed. 


William  Tiffany,  for  plaintiff  appellant— That  the 
ment  in  ejectment  was  not  eyidenoe  against  plaintiff  in  this 
action^— cited,  Byerss  v.  Bippey,  25  Wend.  433 ;  Van  BokkeSn 
V.  Ingerson,  5  Id.  315 ;  Osgood  v.  Manhattan  Go,  3  Caw.  613; 
Jackson  v.  Bobinson,  4  Wend.  436.  That  were  it  eyidenoe^  it 
would  not  bar  this  suit  in  equity  for  specific  performance.  Leg- 
gett  V.  Edwards,  Hoph.  530 ;  Spencer  v.  Tobey,  33  Barl.  36a 
And  receiving  part  payment  firom  the  heir  was  a  waiver.  Har- 
ris If.  Troup,  8  Paige,  433.  That  the  judgment  should  have 
been  interposed  in  ihe  surrogate's  court  L.  1850,  a  83,  §  1 ; 
Jackson  v.  Bobinson,  4  Wend.  440 ;  Jackson  v.  HofBoian,  9  Caw. 
373.  That  the  creditor  had  a  lien,  enforceable  by  this  proceed- 
ing. Story  Eq.  1316;  Morris  v.  Mowatt,  3  Paige,  586;  Xb 
1850,  a  83;  Thompson  v.  Brown,  4  Johns.  Ch.  619;  Parsons  «. 
Bowne;,  7  Paige,  354;  Butts  v.  Qenung,  5  Id.  354  The  heir 
could  not  thus  use  her  possession  to  defiraud  the  creditorSi 
Van  Home  v.  Fonda»  5  Johns.  Ch.  388;  Burhans  v.  Van  ZandV, 
ClinL  Dig.  8137-8 ;  reversing  7  Barl.  91 ;  Phelan  v.  Kelley, 
35  Wend.  389 ;  Roberts  on  Frauds,  589.  That  the  want  of 
tender  was  no  defense;  it  was  the  surrogate's  duty  to  pay  the 
purchase  money  {Z  R.  8.  300^  §  86),  and  defendant  was 
estopped. 

D.  H.  Marsh,  for  defendants,  respondents. 

Bt  TffB  OouBTi— DxTiBBy  Oh.  J.— These  ezoepttons  [refer- 
ring to  those  above  stated]  present  the  only  question  for  the 
consideration  of  this  court 

Upon  the  fects  found  by  the  court,  it  is  vwy  clear  that  the 
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pifaHntiff  had  no  standing  in  eonrt  to  impeaoh  the  title  of  the 
defendant^  Maiy  Nelin^  tb  the  lot  in  question.  He  certainly 
had  no  greater  rights  than  were  possessed  by  his  grantor^  the 
administratrix  of  Francis  Hunt  If  it  be  trae,  as  found  by  the 
mmrt,  that  the  contract,  by  its  terms,  had  terminated^  and 
Bristol  had  the  right  to  declare  it  forfeited  and  terminated,  as 
it  is  found  he  did,  and  proceeded  to  enforce  his  rights  upon 
that  basiei,  and  did  recorer  the  possession  of  said  premises,  it  is 
not  seen  why  he  had  not  a  perfect  right  to  sell  the  said  prem- 
ises to  whomsoeyer  he  pleased ;  and  why  the  defendant  could 
not  purchase  the  same,  and  acquire  a  perfect  title  thereto. 
Upon  tibese  fiicts,  no  title  or  interest  remained  in  the  estate  of 
Francis  Hunt,  at  the  time  of  the  initiation  of  the  proceedings 
in  the  surrogate's  court,  to  sell  his  real  estate  or  his  interest  in 
(he  said  contract  of  purchase.  By  the  terms  of  the  contract^ 
tiiat  interest  had  terminated  on  September  20, 1852 ;  and  on 
that  day,  Bristol,  by  the  act  of  commencement  of  the  action  of 
qeotment,  elected  so  to  regard  it,  and  on  October  30,  succeed- 
ing^ obtained  judgment  in  said  action,  and  was  therefore 
entitled  to  the  possession  of  said  premises.  It  is  not  pretended 
fliat  said  recoyery  was  fraudulent  or  coUusiye. 

On  Jime  16, 1853,  Bristol,  then  the  owner  of  said  premises, 
sold  and  oonyeyed  the  same  to  the  defendant,  Mary  Nelin,  for 
ayalnahle  consideration ;  and  this  action  is  in  the  nature  of  an 
qectment  to  recoyer  such  possession.  It  cannot  be  be  main- 
tsined,  for  the  yery  obyious  reason  that  the  plaintiff  has  shown 
no  title  to  the  premises  claimed  He  cannot  recoyer  upon  the 
weakness  of  the  defendant's  title,  but  upon  the  strength  of  his 
own.  The  title  of  the  plaintiff  was  acquired  more  than  a  year 
after  the  defendant  had  receiyed  a  deed  for  the  premises  in  dis- 
pute from  the  conceded  true  owner  thereof  and  when  she  was 
in  possession  of  said  premises  and  holding  the  same,  adyersely 
to  any  title  the  plaintiff  had,  or  could  haye,  from  the  repre* 
sentatiyes  of  Francis  Hunt  If  he  had  suryiyed,  he  could  not 
haye  set  up  any  title  to  said  premises  until  he  had  performed, 
er  olSBred  to  perform,  said  contract,  on  his  part  This,  neither 
the  plaintiff  nor  those  from  whom  he  deriyed  title  had  eyer 
dona  If  they  had  any  right,  or  had  acquired  any  imder  such 
oontracty  it  oould  not  be  asserted  or  enforced,  unlen  it  was 
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made  to  q»pear  tlutt  they,  or  those  under  whom  they  claim,  had 
perfonned  the  mme,  or  had  offered  tt>  perform,  on  their  part 
They  were  clearly  not  entitled  to  a  deed  from  Bristol  until  this 
waa  done.  And  as  the  court  had  found  as  a  fact  that  the 
money  due  upon  this  contract  was  never  paid  to  Bristol,  or 
tendered  to  him  or  any  one  else,  it  is  rery  apparent  that  the 
plaintifl^  or  those  under  whom  he  claims,  never  had  or  were 
entiUed  to  have,  a  title  to  said  premises. 

If  we  assume  that  the  defendant  succeeded  to  all  the  duties 
and  responsibilities  imposed  by  the  contract  upon  Bristol,  and 
that  the  plaintiff  has  possessed  himself  of  all  the  rights  .of 
Hunt  under  the  contract,  how  then  stands  the  plaintiff's  right 
to  maintain  this  action  P  It  cannot  be  contended,  as  has  al- 
ready been  observed,  that  ho  has  any  greater  or  other  rights 
under  the  contract  tiian  Hunt  would  have  had,  if  living.  Be- 
fore he  or  his  assignor  could  have  obtained  title  to  the  premises 
in  question,  by  virtue  of  this  contract,  it  was  a  prerequisite  on 
his  part  that  there  should  have  been  performance  by  him,  or  an 
offer  to  perform,  and  payment  of  the  amount  due,  or  tender  of 
such  payment  None  of  these  things  were  done;  and  the 
court  has  found  the  fact  that  the  moneys  due  upon  the  con- 
tract were  never  paid  or  tendered  to  Bristol,  or  to  any  one  else. 
This  latter  branch  of  the  finding  is  sufficiently  comprehensive 
to  include  the  defendant.  We  thus  see  that  the  pMntiff,  and 
those  under  whom  he  claims,  never  had  the  title  to  said  prem- 
ises, and  never  were  entitled,  either  legally  or  equitably,  to  such 
tiUe. 

It  follows,  ttom  these  views,  that  the  court  properly  dis- 
missed the  complaint,  and  gave  judgment  for  the  defendant 
and  that  the  exception  to  such  decision  is  untenaole. 

It  is  unneoessaiy,  in  this  aspect  of  the  case,  to  oanmdRT  tiie 
exceptions  taken  to  the  admission  and  rejection  of  the  testimony 
oflfered.  The  exclusion  of  that  oflbred,  and  the  admiwion  of 
that  oljeoted  to,  would  not  have  improved  the  plaintifPs  oase^ 
and  therefore,  these  rulings  worked  no  iigury  to  him.  With- 
out intimating  any  doubt  as  to  the  conectnees  of  the  rufings 
made^  it  is  only  needftil  to  add  that  the  decisioa  of  the  cms 
does  not  eaU  for  any  expressioii  of  ^qpinion  in  regaid  to  than. 

TIm  judgment  abould  be  afllrmed»  with  ooata. 


AIL  J;h£«jiidges  condured,  exec 
BooKSSy  J^  who  wa8  absent. 

Judgmemt  afltened,  wiUi  costs. 
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OBAHAM  V.  CHBYSTAL. 

December,  1865. 
AfflnniDgl  Abb,  Pr,  JT.  8, 121. 

A  witness  who  merely  thinks  he  ooold  giVe  the  oabstanoe,  perhaps,  of  a 
lost  document,  is  not  competent  to  prove  its  contents.* 

Persons  who  have  known  nothing  of  a  witness  for  eight  or  ten  years 
prior  to  the  trial,  are  nevertheless  competent  to  impeach  him  bj  testl- 
ijring  that  in  former  years  his  character  was  bad,  and  by  testifying  they 
wonld  not  believe  him  under  oath ;  for  no  certain  limit  in  point  of  dur- 
ation can  be  laid  down  for  such  inquiries.t 

On  a  claim  for  services,  interest  may  be  allowed  without  proof  of  a  de- 
mand, when  the  debtor,  by  leaving  the  State,  and  having  no  fixed 
abode,  prevented  the  creditor  from  making  a  demand* 

A  general  exception  to  the  conclusions  of  a  referee  does  not  enable  the 
appellant  to  object  to  the  erroneous  allowance  of  interest.  There  should 
be  a  specific  exception. 

De  Witt  0.  Ghraham  and  James  S.  Carpenter,  ezeontorSi  Ac., 
of  Dayid  Oraham,  deoeased,  sued  Peter  Cbiystal,  in  the  supreme 
courts  for  professional  servioes  as  an  attorney  and  oonnsellor-at- 
law,  rendered  for  the  defendant  by  the  testator,  at  yarions  times 
between  October,  1845,  and  June,  1850.  On  the  trial  before  a 
relme^  the  defiandant  gave  some  evidenoe  tending  to  diow  that 
two  h«ndred  and  fifiy  dollars  had  been  reodved  by  Mr.  Graham 
in  his  lifetime,  in  fiill  satisfaction  of  his  daim  for  the  senrioes 
lendeied;  and  being  examined  in  his  own  behalf  the  defendant 
testified  that  he  had  receiyed  firom  Mr.  Graham  certain  letters 
reliriJng  to  moneyed  transactions,  and  that  he  had  looked 
among  his  papers  and  could  not  find  them.    When  asked 

*  Compare  Martin  e.  Ck>pe,  reported  in  this  series. 

t  Otherwise,  it  seems,  of  the  lapse  of  twenty*flve  years.  Lake  «.  People 
1  Par*.  O*.  485. 


'.', 
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whether  he  could  state  the  contents  of  them,  he  answered,  **  No, 
I  could  not  state  the  precise  words,  but  think  I  conld  giye  the 
substance,  perhaps.''  When  asked  by  his  counsel  to  state  the 
substance,  objection  was  made  and  sustained,  and  exceptions 
taken. 

The  referee  found  that  the  services  were  rendered,  and  were 
reasonably  worth  one  thousand  two  hundred  and  fifty  dollars, 
from  which  two  hundred  and  fifty  doDars  should  be  deducted 
as  haying  been  paid  on  aooQunt ;  that  the  plaintiff^  were  en- 
tiUed  to  one  thousand  dollars,  and  interest ;  but  haying  by 
their  summons  and  complaint  demanded  judgment  for  only 
eight  hundred  and  fifty  doUarsf,  he  ordered  judgment  for  that 
amount. 

The  defendant  excepted  generally  ^  to  each  and  every  conclu- 
sion of  law  in  the  referee's  report" 

The  judgment  was  affirmed  by  the  court  at  general  term, 
(1  Abb.  Pr.  iV.  8. 121,)  and  defendant  appealed  to  this  coort. 

John  E.  BurriUy  for  defendant,  appellant 

Carp&ntier  S  Beach,  for  plaintiflBs,  respondents. 

Campbell,  J.  [After  stating  the  fects.] — The  writer  of  the 
letters  had  been  dead  for  many  years  at  the  time  of  the  trial, 
and  the  action  was  by  his  executors,  and  it  is  in  my  mind  yeiy 
doubtful  whether  the  defendant,  testifying  in  his  own  bdial^ 
even  if  the  jureliminaiy  proof  of  loss  had  been  made  out  to  the 
sataa&ction  of  the  xefegpe,  should  have  been  permitted  to  give 
the  substance  of  a  written,  any  more  than  that  of  a  veibal 
communication  to  him.  In  either  case  the  testator  oonld  not 
be  present  to  contradk)^  to  vaiy  or  explain.  Bnt  the  mferee 
was  not  satisfied  with  the  evidenoe  of  the  loss  of  the  letlen^and 
of  the  snfficienqf  of  this  evidenoe  he  was  to  determine.  Jack* 
son  V.  Frier,  16  Johns.  193.  But  it  was  eminently  right  that 
the  objeotioQ  should  be  sustained,  on  the  ground,  ^ppaivit 
from  the  answer  of  the  defendant,  that  his  reooUeotion  was  too 
vague  and  shadowy.  He  thought  that  he  might,  periuqpa,  state 
the  tnbstanoe.  It  imild  hardly  be  safe  to  aDow  the  oontents  of 
.n  lost  written  instnunent  to  be  proved  by  such  a  witness.    I 
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flunk  the  objection  iras  well  taken.  The  defendant  called  two 
witneesesy  Sittler  and  Porter,  whom  the  plaintiflEB  aonght  to  im- 
peach. The  impeaching  witnesses  had  known  these  men,  Sitler 
and  Porter^  in  former  jears,  and  testified  that  their  characters 
were  bad,  and,  thongh  they  knew  nothing  of  them  for  eight  or 
ten  years  prior  to  the  trial,  were  allowed  farther  to  testify 
fliat  they  wonid  not  belieye  them  under  oath.  The  ruling  was 
xi^t,  and  the  eridMice  propeily  admitted.  If  not  the  most 
satisfiMstory,  it  was  still  competent  Sleeper  «.  Van  Middles- 
worth,  4  Dwu  431.  In  that  case  the  inquiry  was  as  to  reputa- 
tioQ  four  years  preyious,  and  it  was  truly  said  that  no  certain 
limit  in  point  of  duration  could  be  laid  down  for  such  in- 
quiries. If  it  is  shown  by  the  impeaching  party  that  the  char^ 
acter  of  the  witness  at  a  former  period  of  his  life  had  been  bad, 
and  thus  a  presumption  is  raised  that  it  had  continued,  it  is  in 
the  power  of  the  party  thus  sought  to  be  impeached,  to  show, 
as  he  did  by  witnesses  in  this  case,  that  his  present  characttf 
is  good,  and  thus  repel  tiie  presumption. 

The  defendant  now  contends  that  interest  should  only  be  al- 
lowed fhnn  the  commencement  of  the  suit»  whereas  the  referee 
allowed  interest  from  June,  1850,  the  time  when  the  last  pro- 
fessional services  were  rendered.  On  principle,  there  is  no 
good  reason  why  interest  should  not  be  allowed  as  claimed  by 
plaintiff  and  found  by  referee.  When  the  services  were  ren- 
dered they  were  worth  the  sum  which  the  referee  found  as  their 
ralue,  and  such  sum  was  then  due,  and  if  not  paid  by  reason  of 
the  inability  or  unwillingness  to  pay  on  the  part  of  the  defend- 
ant, and  such  payment  was  defeired.or  delayed  for  seyeral 
yean,  then  fbll  compensation  or  payment  is  only  made  when 
interest  is  added  to  such  principal  sum.  But  this  case  fiedls 
within  the  exception  to  the  general  rule  as  determined  in  Mo- 
Mahon  v.  New  York  &  Erie  B.  B.  Co,  80  N.  Y.  463.  The 
defendant,  before  the  services  were  ended,  and  while  the  crimi* 
nal  pioceedings  were  pending;  left  the  State  and  remained  out 
of  it,  and  his  residence  was  imknown  to  the  testator.  He  took 
no  steps  to  ascertain  his  indebtedness,  and  gaye  no  opportunity 
fer  a  claim  to  be  made  or  presented  to  him.  He  was  deariy 
himself  in  default,  and  cannot  now  complain  that  he  is  com- 
pelled to  pay  interest    Besides,  there  is  no  special  exception 
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to  the  allowance  of  iaterest  The  exception  is  general  to  all 
the  findings^  boUi  of  law  and&ct|  except  as  to  some  enumerated 
ones.  As  was  said  in  McMahon  t;.lfew  York  &  Erie  &  IL Oo., 
SNprOy  the  exoeptionf  to  be  of  ayaU,  should  hare  pointod  out 
the  precise  objeotions^  so  that,  the  plaintiflb  might  have  had 
their  election^  to  remit  the  excess  of  inteBest 

There  are  no  other  exceptions  that  require  any  attention. 
The  whole  case  shows  that  the  defendant  was  probably  sayed 
fiiom  ft  long  and  disgraceful  imprisonment  by  the  great  profi^s- 
sional  skill  and  perseyerance  of  the  testator  in  his  defense,  and 
the  yalue  of  the  services  being  abundantly  proved,  and  found 
by  the  referee,  and  there  being  no  exceptions  on  the  trial  well 
taken,  this  judgment  should  be  aflirmed. 

Wbight,  J.— [After  stating  the  facts.]— The  allowance  of  in- 
terest on  the  amount  of  the  leoovery  from  June  1, 1850,  is  now 
insisted  on  as  a  ground  of  error.  Usually,  interest  is  not  re- 
coverable when  the  claim  is  unliquidated  and  no  bill  furnished 
or  demand  made  before  suit  brought  In  this  case,  however, 
my  brethren  are  of  the  opinion  that  the  allowance  was  right 
About  June  1, 1850,  the  defendant  left  the  State  unknown  to 
the  plaintiffs'  testator,  and  continued  absent  in  some  of  the 
Southern  States  or  California,  until  1860.  He  left  without  in- 
quiry as  to  the  amount  of  the  claim  against  him.  No  bill 
could  be  furnished  or  demand  of  payment  made  in  his  absence, 
for  the  testator  and  his  representetives  were  ignorant  of  his  lo- 
cation, he  having  no  permanent  one.  In  1860,  when  he  re- 
turned to  the  Stete,  and  the  fact  came  to  the  knowledge  of  the 
plaintifb  that  he  was  again  in  the  dty  of  New  York,  they 
forthwith  demanded  payment  of  the  daim,  which  was  refused 
on  the  ground  that  he  had  paid  the  testetor  in  fill  for  the  ser- 
vices. The  tendency  of  recent  decisions  is  to  relax  the  rigid 
rules  that  once  prevailed  in  respect  to  awarding  interest  Had 
a  demand  of  payment  been  made,  in  this  case,  upon  the  full 
rendition  of  the  services,  the  right  to  interest  would  have  been 
in  no  way  doubtful ;  but  the  defendant  fled  the  State  abont 
that  time,  wandering  about  in  other  stetes  without  any  fixed 
abode,  rendering  a  demand  impossible.  Under  these  oiicom- 
stanoefl^  the  allowanoe  of  interest  on  the  daim  is  bnt  just 
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But,  apart  from  this,  in  my  opimoni  the  defendant  ia  noi?in 
a  position  to  avail  himself  of  the  eiror,  if  it  be  an  error  to  have 
allowed  interest,  for  the  want  of  a  proper  exception.  The  ex- 
ceptions taken,  it  will  be  obsenred,  are  in  the  most  general 
form.  It  is  conceded  that  intierest  was  allowable  from  the  time 
of  the  demand,  which  preceded  the  snit,  in  1860.  The  excep- 
tion should  have  been  made  specific  if  the  defendant  intended 
to  object  to  the  time  for  which  it  was  allowed.  It  should  have 
stated  from  what  time  interest  should  have  been  computed,  so 
as  to  have  given  the  plaintiflb  an  oppertunity  of  remitting  the 
excess,  and  thus  avoid  the  consequence  of  the  error.  But  nothing 
of  this  kind  was  done,  the  defendant  contenting  himself  with  a 
general  exception  to  the  referee's  conclusions  of  law  that  the 
plaintiff  were  entitled  to  recover  a  gross  sum,  composed  of 
principal  and  interest,  from  a  stated  period. 

The  other  exceptions  relate  to  the  admission  or  r^'oction  of 
evidence.  I  have  examined  them  careftilly,  and  ha  t^  reached 
the  conclusion  that  none  are  tenable. 

The  judgment  should  be  affirmed. 

All  tiie  judges  concurred. 
Judgmmt  affirmed,  with  costs. 


GRAY  V.  THE  CITY  OP  BBOOKLN. 

September,  1869. 
Affirming  60  JSorft.  868. 

Under  a  statate  (Carter  of  Brookljn,  L,  1862,  p.  908.  §  89,  amencUng  L. 
1854,  p.  860,  c.  884),  declaring  that  a  monidpal  corporation  shall  not  be 
liable  in  damages  for  any  nonfeasance,  or  misfeasance,  on  the  part  of 
the  common  oooncil,  or  any  officer  of  the  dtj,  &c.,  of  anj  datj  imposed 
on  Hxem.  hj  the  charter ;  but  the  remedj  of  the  part j  shall  be  by 
mandatory  proceedings  against  the  city,  or  by  action  against  the  officer, 
no  action  lies  against  the  city  for  damages  for  the  non-performance  of 
an  obligation  imposed  by  the  act  on  officers  of  the  dty. 

Sach  act  is  not  nnconstitational,  as  impairing  the  obligation  of  contracts, 
or  as  ^nfl<fti«g  with  seeUon  8  of  artide  VUL  of  the  Constitntion  of 
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the  State  of  New  York,  which  providea  thai  all  ooipozatiooa  majr  soe 
and  be  aaed,  aa  natural  i>erK>ii8. 

That  eectlon  of  the  oonatltatlon  was  Intended  to  confer  on  oorporations 
the  capacity  to  be  sned,  sot  to  define  the  cases  in  which  suits  majr  be 
maintained  against  them. 

Ths  words  "  this  act^"  la  seotion  99  of  the  amendatory  act  (Xa«f  o/lMi, 
p  808),  must  be  construed  as  referring  to  the  charter  of  1854,  as  amended, 
and  not  merely  to  the  amendatory  act* 

The  implied  contract  which  is  deemed  to  arise  out  of  the  acceptance  of 
a  charter  by  a  municipal  corporation,  is  a  contract  between  the  dty 
and  the  State,  and  not  between  the  dty  and  indiriduals ;  and  is  not  **  im- 
paired "  by  a  statute  exempting  fiom  liability  for  torta 

Danid  H.  Gray  sued  defendants,  in  the  supreme  courts  to 
recover  damages  for  alleged  negligence  on  the  part  of  the  de- 
fendants in  constructing  a  sewer,  whereby  his  premises  were 
flooded.  The  injury  was  sustained  after  the  passage  of  the  act 
of  1862,  quoted  in  the  opinion. 

The  defense  interposed  was  the  amendment  to  the  city  char- 
ter, made  by  that  act 

The  complaint  was  dismissed  after  the  plaintiff's  eyidenoe 
was  put  in,  and  the  plaintiff  appealed. 

The  supreme  couri,  at  general  tenn,  affirmed  the  judgmeni, 
J.  F.  Basnabd,  J.,  delivering  the  opinion^  and  holding  that 
the  act  was  constitutional,  and  a  good  defense.  Beported  in,  50 
Barb.  365. 

Plaintiff  appealed  to  this  court 

Bernhard  Hughes,  for  plaintifl^  appellant — As  to  defendants' 
duty,— cited  Mills  v.  City  of  Brooklyn,  32  JVl  T.  489, 499 ;  Conrad 
V.  Village  of  Ithaca,  16  N.  Y.  158, 169;  Bochester  White  Lead 
Ca  V.  City  of  Bochester,  3  N.  Y.  (3  CwMt)  463,  468 ;  Storrs 
v.  City  of  Ithaca,  17  N.  Y.  104;  Hutson  v.  Mayor,  &a  of  K  T., 
9  N.  Y.  (5  SM.)  163;  Mayor,  &o.  of  N.  Y.  v.  Fune,  8  HiU, 
612,  615,  &0. ;  and  insisted  that  the  act  of  1862  was  uneonrti- 
tutional,  because  it  applies  to  the  city  of  Brooklyn  only,  and 
takes  away  a  vested  right;  and  it  is  not  within  the  power  of 
the  kgidature  to  exempt  a  municipal  corporation  firom  its 
legal  liability,  any  more  than  it  would  be  to  exempt  an  indi- 
vidual;  nor  to  shield  one  dty  from  its  legal  liability  for  wrongs 

*  Oompare  Fire  Dqpartmflnt,  te  «.  BMxm,  p.  127  of  this  ToL 
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done  in  ita  corporate  capacity,  and  to  hold  all  other  municipal 
OQgpqrations  responsible  for  negUgenoe.  That  the  act  could 
not  be  made  by  oonatraction,  to  take  away  liability  under 
the  act  of  1854  1  Keni  Cbm.  510,  514;  People  ex  rel  Oun- 
nmuBgham  v.  Boper,  85  JV:  T.  629,  635;  2  Oranehy  29(X  And 
that  the  city,  by  accepting  its  charter,  entered  into  an  impUefl 
eontraot  irith  the  plaintiff  to  keep  the  streets  in  repair  and  in- 
demniff  him  against  its  acts  of  negligence.  Oonrad  v.  Village  of 
Ithaoa,  16  N.  Y.  163,  and  cases  there  cited;  Sedgw.  on  Omm^ 
Law,  625,  and  oases  there  dted ;  People  v.  Pli^  17  John$.  195^ 
213,  214;  4  Wheat.  514;  6  Cranchy  144,  145;  U.  8.  Canst  L  § 
10,  sobd.  11 ;  People  ex  reL  Ounningham  v.  Boper,  35  If.  T. 
629,  639.  That  the  act  yiolatea  the  State  Constitution,  art. 
VllL  §  8.  Where  the  remedy  against  others  fails,  the  right 
leriTes.  Municipal  corporations  are  to  be  held  to  the  same  le* 
sponsibility  as  natural  persons,  and  stand,  in  respect  to  grants 
made  to  tiiem  by  the  State,  on  the  same  footing  as  would  on 
indiTidual  upon  whom  like  special  franchise  had  been  con- 
fened.  Bailey  t;.  Mayor,  &o.  of  N.  Y.,  3  HiU,  531;  K.  Y.  ft 
New  Haren  B.  B.  Ga  v.  Schuyler,  34  Ji.  Y.  30;  People  ex  rel 
McOonTill «.  Hills,  35  If.  Y  449,  452.  The  legislature  cannot* 
by  acting  on  the  remedy,  impair  the  obligation  of  the  contract 
Morse  v.  Goold,  11  If.  F.  (1  Kern.)  281;  Bronson  v.  Kinzie,  1 
How.  U.  &  311.  So  long  as  a  municipal  corporation  retains  its 
corporate  powers,  the  legislature  cannot  exempt  it  from  liability, 
Chenango  Bridge  Ca  v.  Binghampton  Bridge  Go,  26  How.  Pr. 
126,  137. 

Jeue  Johneon,  for  the  defimdant,  respondent— As  to  the  con- 
struction of  the  statute,— cited,  Bogers  v.  Braddiaw,  20  Johne. 
735;  McGartee  v.  Orphan  Society,  9  Cow.  437;  Bexford  «. 
Knight,  15  Bari.  627;  People  v.  Aichison,  7  How.  Pr.  241; 
Turnpike  Ga  v.  People,  9  Bari.  161 ;  SmitVe  Om.  on  StaL 
Xov.  751,  §§786,  739;  1  DougldO;  1  Kent  Com.  468,  162; 
People  V.  Draper,  15  If.  Y.  582;  15  Bari.  156;  Beebee  v.  Orif- 
flng,  14  If.  Y.  (4  Kern.)  285 ;  Donaldson  i;.  Wood,  22  Wend. 
395 ;  Turnpike  Go.  i;.  McKean,  6  HiU,  616 ;  10  (7o.  57 ;  1  Pick. 
105;  3  Bing.  193;  21200.137;  iToft. 93;  2>«Kir.690, 696;  Plowd. 
205;  1  Shaw.  4:91;  Aic  il5r.  tit  Statutes,  L  5 ;  SirWiLLUJC 
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JoKBS^  105 ;  Opinion  in  conrt  below,  60  Barb.  365.  As  to  ili6 
prmciple  of  municipal  liability, — Gonrad  t;.  Village  of  Ithaoa^ 
16  If.  r.  158,  163,  164;  Weet  v.  Village  of  Brodcport,  and 
oases  there  cited,  referred  to  in  note  to  above  decision ;  Loiil- 
laid  V.  Town  of  Monroe,  11  If.  Y.  (1  Kem)  392 ;  People  «b.  rA 
Kygatt  n  SupenriflorB  of  Chenango^  Id.  563,  573 ;  Morey  «.  Town 
of  Newfane,  ^Barh.  645,  649,  &o.;  C7M9^»l«Mm, art  VIH,  §  1; 
Darlington  v.  Mayor,  Ac.  of  N.  Y^  31  N.  T.  164, 181, 188» 
qaotix^  and  ^)proYing  Dartmouth  College  Case ;  Oond.  arb  L 
§  17;  Mills  V.  City  of  Brooklyn,  32  N.  Y.  489,  496,  && 

Bt  the  OouBTw^DASiBLa,  Jw— Under  the  law  aa  it  existed 
before  the  act  of  1862  was  passed,  the  power  to  cause  the  streets 
and  avenues  of  the  city  of  Brooklyn  to  be  graded,  paved,  and 
kept  in  repair,  and  from  time  to  time  regraded  and  repaved, 
was  vested  in  the  oommon  council  (£«i0t  tf  1854,  p.  860,  oh. 
384,  title  4,  §  iy«  And,  for  the  purpose  of  supplying  the  means 
of  exercising  that  power,  it  was  provided  that  the  expenses  of 
all  such  improvements  should  be  asseesed,  and  be  a  lien,  upon 
the  property  benefited  by  tbeuL  This  was  sufficient,  after  the 
street  in  question  had  been  graded,  paved,  and  curbed  under 
the  authority  thus  conferred,  to  render  it  the  duty  of  the  com- 
mon council  to  observe  reasonable  care  and  attention  in  keep- 
ing it  in  that  condition.  And  a  careless  omission  to  perform 
tiiat  duty,  through  which  an  injury  should  result  to  a  person 
entitled  to  inmst  upon  its  observance,  would  be  sufficient  to 
maintain  an  action  in  his  fiivor,  in  a  court  of  justice,  for  the 
purpose  of  securing  redress  on  account  of  the  injury.  Mayor 
of  N.  Y.  V.  Furse,  3  HiU,  618;  Wilaon  v.  Mayor,  &o.  of  N.  Y., 
1  Den.  595;  Lloyd  v.  Mayor,  ftc  of  N.  Y.,  5  K  Y.  (1  SOd.) 
369 ;  Mills  v.  City  of  Brooklyn,  8»  N.  Y.  489,  500. 

But  in  the  {nresent  case  no  such  want  of  reasonable  care  and 
attention  was  shown  on  the  part  of  tiie  oommon  council,  for 
there  was  no  evidence  given  on  the  trial  tending  to  prove  that 
this  body  had  notice  of  the  condition  that  the  streets  were  in, 
or  that  by  the  exercise  of  proper  diligence  and  circumspection 
it  should  have  acquired  knowledge  of  that  condition. 

Nothing  like  negligence  on  the  part  of  the  common  council 
wos^  therefore,  made  to  appear  upon  the  trial  of  the  cause. 
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.^Mieiming,  as,  peAapey  limt  properly  shanld  be  done,  on  ao- 
connt  of  the  peculiar  form  given  to  the  objection  on  which  the 
Motioft  tor  a  notifiiiit  was  granted,  that  negligence  was  jhown 
m  the  part  of  the  mayor  and  tddermen,  in  their  omission  to 
cofMnnnicate  to  tiie  coatmon  council  the  notice  they  had^eaeh^ 
of  them  receiyed,  which  is  certainly  as  &r  as  tMiB  court  can  be 
jnstifled  in  going  under  the  erideno^  then  the  question  artoes 
whether  the  action  agunst  the  city  should,  on  that  acoounti  - 
have  been  maintained.' 

The  difficulty  in  the  way  of  doing  that  Was  treated  by  the 
diarter  of  tiie  defendant  (1863^  p.  a03>  §  39). 

By  this  section  it  is  provided  tiiat  the  city  itself  ^  shall  otub 
be  liable  in  damages  for  any  nonfeasance  or  misfeasance  on  the 
part  of  the  common  council,  or  any  officer  of  the  city>  or  ap- 
pointee of  the  common  cauncil,  of  any  duty  imposed  upon  them 
or  either  of  them  by  the  proyiaions  of  titles  4  and  5  of  this 
act^  or  of  any  duty  enjoined  upon  them  or  any  or  either  of 
them,  as  officers  of  goyemment,  by  any  other  provision  of  this 
act,  but  the  remedy  of  iJie  puiy  or  parties  aggrieved,  f(Mr  any 
such  nonfeasance  or  misfeasance  shall  be  by  mandamus  or 
other  proceeding  or  action  to  compel  the  performance  of  the 
duty,  or  by  other  action  against  the  members  of  the  common 
council,  officer  or  appointee,  as  the  rights  df  midk  party  or  par^ 
ties  may  by  law  admit  if  at  aU.^ 

The  section  was  very  imperfectly  and  inartistically  drawn,  but 
from  the  fiict  that  the  act  containing  it  was  an  amendment  of 
flie  act  of  1854,  which  contained  titles  4  and  6,  while  no  such 
titles  were  contained  in  the  amendatoiy  act,  and  that  those  ti- 
tles included  many  of  the  dtities  imposed  upon  the  common 
oounoQ  and  officers  of  the  city,  it  must  be  presumed  that  when 
ttie  legidature  used  the  terms,  *'  this  act,''  in  its  reference  to 
those  titles,  it  intended  to  refer  to  them  as  they  were  contained 
in  the  act  of  1854,  as  it  would  be  with  that  of  1862  incorpo- 
rated into  it  by  the  amendments  then  made.  The  object  of  the 
I^isiature  is  dear,  and  that  was  to  exonerate  the  city  from  lia- 
bility on  account  of  the  omission  and  misconduct  of  its  offi- 
cers, and  to  impose  all  the  legal  consequences  of  their  acts  di-^ 
rectly  upon  the  persons  who  might  be  guilty  of  such  official 
misconduct 
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And  that  object  oan  be  seemed  by  no  other  ooostroction  of 
this  section. 

Ckinstmed  in  this  manner,  then,  it  includes  the  present  ao- 
tion,  for  the  real  ground  of  the  complaint^  upon  which  it  was 
founded,  was  that  two  of  the  officers  of  the  city  had  ooiitted  to 
perform  the  duties  officially  enjoined  upon  them. 

The  plaintiif  claims,  howeyer,  that  he  should  have  been  per- 
mitted to  have  maintained  his  action  eyen  under  this  construc- 
tion of  that  section,  and  seyeral  reasons  haye  been  urged  in 
support  of  that  position. 

The  yalidity  of  those  reasons  will  now  be  examined. 

It  is  dear  that  the  plaintitf  had  no  Tested  right  against  the 
dty  when  the  act  containing  this  section  took  effect  as  a  law. 

It  was  enacted  on  March  27, 1862,  and,  except  one  section 
not  requiring  notice,  it  went  into  etSdct  as  a  law  immediatdy, 
while  the  injury  to  the  plaintiffs  premises  did  not  occur  until 
the  December  following. 

This  section  did  not  impair  the  obligation  of  a  contract 
within  the  prohibition  of  the  Oonstitution  of  the  United  States 
upon  that  subject 

For,  eyen  though  an  implied  contract  arose  out  of  the  accep- 
tance of  the  act  of  1854,  that  the  powers  conferred  by  it  should 
be  used  and  obseryed  for  the  benefit  and  adyantage  of  the  city, 
it  was  not  a  contract  with  the  plaintiff,  but  between  the  dtf 
and  the  State^  by  whose  soyereign  act  the  charter  had  been 
conferred. 

As  to  the  plaintiff  the  obligation  on  the  part  of  the  city  was 
that  of  a  mere  duty«  and  not  that  of  a  contract 

But  eyen  if  it  had  been,  or  could  be  deemed  a  contract  with 
the  plaintiff,  still  the  legislature  had  the  power  to  change, 
modify,  or  amend  it,  without  conflicting  with  the  proyision 
refered  to  in  the  Oonstitution  of  the  United  States.  For  the 
authority  under  which  the  act  was  passed  retained  that  power 
oyer  it  in  fkyor  of  the  legislature. 

This  was  done  in  express  terms  when  the  power  to  create 
corporations  was  provided  for  by  the  present  Oonstitution  of 
the  State,  article  YHL,  §  51  of  Oonstitution  of  1840. 

The  language  used  was  explicit,  that  all  general  laws  and 
special  acts  passed  pursuant  to  that  section  mij^t  be  altered 
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from  time  to  time  or  repealed.  When  the  act  of  1854  was 
passed,  it  was  with  this  important  qualification  attached  to  it  by 
the  Oonstitution. 

And  that  was  clearly  sufficient  to  empower  the  legislature  to 
make  the  change  efiTected  in  it,  if  that  was  deemed  adyisable 
and  expedient  under  the  circumstances. 

But  it  is  insisted  that  the  alteration  made  is  inconsistent 
with  the  right  to  sue  corporations  conferred  by  the  last  sen- 
tence of  section  3  of  article  VIIL  of  the  Constitution. 

But  that  is  mainifestly  an  erroneous  view  of  this  section. 

For  it  was  no  part  of  the  intention  of  that  provision  to  render 
corporations  liable  upon  all  causes  of  action,  the  same  as  natural 
persons  were,  but  merely  to  provide  that  actions  might  be  main- 
tained against  them  the  same  as  they  could  against  natural 
persons,  provided  the  1^^  causes  for  doing  so  were  found  to 
exist 

It  was  to  confer  the  capacity  of  being  sued,  not  to  define  the 
cases  in  which  suits  might  be  maintained  against  theuL 

The  right  of  action  in  cases  of  this  kind  arises  out  of  the 
duty  conferred  by  the  statute  in  favor  of  the  public,  and  that 
might  have  been  qualified  at  the  time  of  the  enactment  of  the 
statute,  precisely  as  it  has  been  by  this  amendment 

The  l^;islature  had  the  power  to  determine  the  form  in  which 
file  firanchises  and  obligations  of  the  municipal  government 
should  be  conferred  upon  the  city,  and  under  the  provision 
made  by  the  Oonstitution,  it  did  not  part  with  the  power  by 
not  exercising  it  at  that  time. 

This  section  of  the  act  of  1862  was  not  intended  to  divest 
the  persons  who  might  be  affected  by  it  of  their  right  to  re- 
dress, but  to  change  and  limit  their  remedies  for  injuries  suq^ 
tained  by  them. 

And  that  power  has  always  been  deemed  to  be  within  the 

constitutional  province  of  the  legislature.    Matter  of  K.  Y.. 

Protestant  School,  31  N.  T.  574-585.     The  redreas  may  not 

always  prove  to  be  as  entirely  adequate  to  the  injury  as  an  ac^ 

tion  directly  against  the  corporation  itself;   but  even  if  that 

be  conceded,  it  will  not  juatiQr  the  conclusion  that  (dio  act  is 

in  conflict  with  the  Oonstitution  on  that  account 

In  theory  the  act  places  the  responsibiKty  for  the  wronga  of 
18 
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municipal  officials  where  they  justly  belong — upon  the  persons 
by  whose  misconduct  they  may  be  produced. 

It  should  haye  preceded  a  step  further  than  it  has  gone,  for 
the  purpose  of  securing  complete  redress  to  those  entitled  to 
demand  it^  by  requiring  the  officials  of  the  city,  before  they 
enter  upon  the  duties  of  their  offices^  to  give  ample  security  for 
the  payment  of  the  judgments  recoyered  against  them  under 
its  proyisions. 

The  judgment  should  be  affirmed* 

WooDBXTFF,  J.  (Dissenting.)— It  is  not  denied,  and  probably 
can  not  be  denied,  that  by  yirtue  of  its  charter  and  the  act  to 
consolidate  the  cities  of  Brooklyn  and  Williamsburgh,  passed 
in  1854  {Law8  of  1854,  ch.  384),  it  became  and  was  the  duty  of 
the  defendant  to  keep  the  streets  of  the  city  in  repair,  and  that 
for  fidlure  to  do  so,  the  defendant  was  liable  to  a  party  who  was 
injured  thereby!  The  plaintiff  in  this  action  was  nonsuited  at 
the  trial,  on  the  sole  ground  that  by  the  act  of  March  27, 1862 
(Laws  0/1862,  ch.  53,  §  39,  p.  203),  the  defendants  are  re- 
liered  t^m  any  such  responsibility.  [The  learned  judge  here 
quoted  the  statute  as  aboye.] 

The  claim,  therefore,  made  on  behalf  of  the  defendant,  is 
that  the  city  is  not  liable  for  the  damages  sustained  by  an  indi- 
yidual  from  its  omission  to  perform  its  duty  to  keep  tiie  streets 
in  repaur ;  but  that  if,  by  the  rules  of  law,  any  or  either  of  its 
officers  are  liable  therefor,  redress  may  be  had,  otherwise  the 
party  is  remediless.  An  intention  to  produce  such  results  is  not 
to  be  imputed  to  the  legislature,  unless  the  terms  of  the  enact- 
ment yery  clearly  indicate  such  design.  Against  such  a  con- 
Bbuction  it  is  insisted  that  the  liability  against  which  it  was 
intended  to  protect  the  city,  is  expressly  limited  to  damages  for 
nonfeasance  or  misfeasance  of  tiie  common  council  or  city 
officers,  in  the  discharge  of  duties  imposed  or  enjoined  by  the 
act  of  1862  itself ;  that  the  expression  "^  this  act "  clearly  so 
limits  the  operation  of  the  amendment,  and  that  duties  and 
responsibilities  preyiously  existing  under  the  charter  are  not 
affected.  Without  inquiring  whether  the  statute  of  1862  should 
be  thus  strictly  construed,  or  whether,  on  the  other  hand,  the 
ffords  ^Uus  acf  may  not  mean  the  act  which  was  thereby 
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amended^  another  objection  to  the  constmction  contended  for 
seems  to  me  well  founded.  The  terms  of  the  act  of  1862  do 
not  purport  to  exonerate  the  city  from  any  absolute  duty 
which,  by  force  of  the  pre-existing  laws,  rested  upon  it  as  a 
municipal  corporation,  nor  from  the  payment  of  damages  if 
such  duty  be  not  performed.  Granting,  for  the  purposes  of  this 
discussion,  that  they  are,  by  force  of  the  act  of  1862,  relieyed 
of  responsibility  for  the  misfeasance  or  nonfeasance  of  the  com- 
mon council,  or  of  other  officers  in  the  discharge  of  any  duty 
imposed  upon  them  by  any  proyision  of  the  charter,  there  is  no 
declaration  that  the  city  shall  not  be  bound  to  the  discharge  of 
ereiy  duty  imposed  upon  it  as  a  municipal  corporation,  and  be 
liable  for  a  failure  to  perform  it. 

And  to  my  mind  there  is  nothing  in  the  act  in  question  in- 
dicating such  an  intention.  Neither  the  terms  nor  the  reason 
of  the  act  import  such  an  exoneration. 
.  True,  municipal  corporations  ex  necessitate  act  by  officers 
and  agents,  but  absolute  duties  to  act,  and  to  perform,  rest 
upon  them,  neyertheless,  as  they  do  upon  individuals,  and  they 
are  responsible  for  their  failure,  as  a  corporation,  in  the  dis* 
charge  of  such  duties. 

Among  other  duties  to  which  they  are  bound  by  strict  legal 
obligations,  is  their  duty  to  pay  their  debts,  duly  contracted. 
And  yet,  in  the  raising  of  money  for  the  purpose,  and  in  their 
application  of  the  money  when  raised,  they  must  act  through 
their  officers  and  agents.  I  apprehend  that,  if  an  action  were 
brought  against  the  city  of  Brooklyn,  upon  one  of  its  bonds 
duly  issued,  the  binding  character  of  which  was  not  questioned, 
counsel  would  not  interpose  a  defense  under  the  statute  now  in 
question,  ayerring  that  the  breach  of  duty  or  of  obligation  con- 
sisted in  the  non-payment  of  the  money  according  to  the  tenor 
of  the  bond,  and  this  arose  from  the  failure  of  the  officers  or 
the  common  council  to  raise  or  appropriate  the  money,  or  the 
omission  of  their  treasurer  to  perform  his  duty  to  pay  it  oyer. 

There  is  abundant  scope  for  the  operation  of  the  statute, 
according  to  its  terms,  without  extending  it  to  a  liability  not 
mentioned  in  it.  In  the  discharge  of  the  actual  duties  deyoWed 
upon  the  officers  of  a  municipal  corporation,  they  may  be  guilty 
of  misfeasance  and  negligence  to  the  injury  of  third  persons. 
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and  the  question  has  more  than  once  arisen  whether  the  cor- 
poration is  liable  therefor. 

Sometimes  such  officers  have  been  deemed  to  be  agents  of  the 
corporation,  and  the  latter  liable  on  the  principle  of  respondeat 
superior.  Gases  of  this  kind  may  be  within  tiie  design  of  the 
Btatnte,  assuming, as  before  assumed,  that  the  term  ''this  act^ 
refers  to  the  charter. 

For  example,  the  corporation  may  assume  the  duty  to  con- 
struct a  sewer  within  a  street  of  the  city.  For  that  purpose 
the  proper  officer  or  agent  is  directed  to  perform  the  work ;  in 
the  act  of  performance  he  does  something  or  omits  something 
which  he  ought  not  to  haye  done  or  omitted,  and  which  works 
an  injury. 

This  statute  would  be  satisfied  by  holding  that  the  injured 
party  must  look  to  him,  and  not  to  the  city,  for  compensation. 
Suppose,  moreover,  that  by  reason  of  the  construction  of  the 
sewer,  the  street  should  be,  or  soon  become,  in  a  dangerous 
condition.  The  general  duty  to  keep  the  streets  in  repair 
would  still  rest  upon  the  city,  and  its  legal  obligations  would 
not  be  satisfied  until  by  some  means  those  repairs  were  made. 

In  short,  the  statute  may  be  held  to  apply  to  those  cases  in 
which  the  corporation  is  sought  to  be  charged  for  the  misfeas- 
ance or  nonfeasance  of  the  officers  as  its  agents.  It  by  no 
means  follows  that  there  is  not  a  clear  liability  of  the  corpora- 
tion for  a  fisdlure  to  perform  a  duty  which  rests  apon  it  by  law. 

On  this  ground  the  judgment  should  be  reversed. 

Mason,  J.,  concurred  with  Woodsuff,  J.,  as  to  construction 
of  the  act,  but  thought,  in  addition,  that,  in  terms,  the  section 
in  question  was  limited  to  the  act  of  1862. 

All  the  other  judges  concurred  in  the  opinion  of  Dakisus,  J. 

Judgment  affirmed,  with  costs. 
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Jane,  1866. 
Afflrming  28  Barb,  9.* 

An  iction  cannot  be  maintained  by  a  hnaband,  as  sneh,  for  damages  to 
himself  hj  being  deprived  of  the  society  and  assistance  of  his  wife, 
resulting  from  her  death,  caosed  by  the  defendants'  negligence. 

No  such  action  conld  be  maintained  at  common  law,  and  the  statute  {L. 
1847, 075,  c  450 ;  same  act,  2  B.  8.  292),  gives  an  action  only  to  the 
personal  representatives  of  the  deceased,  for  the  benefit  of  the  widow 
and  next  of  kin,  and  not  to  the  hnsband,  where  the-deceased  wife  could 
have  maintained  an  action  in  oonjanction  with  her  husband,  for  an  in- 
jury to  her,  if  death  had  not  ensued.f 

Charles  H.  Green  sued  the  Hudson  Riyer  Railroad  Company, 
to  recoyer  damages  for  the  instantaneous  Idlling  of  his  wife  by 
the  negligence  of  the  defendant 

The  fiEU^ts  are  stated  in  the  opinion.  The  complaint  alleged 
that  the  plaintiff  was  the  husband  of  Eliza  Green ;  that,  on 
January  9, 1856,  the  said  Eliza  was  a  passenger  on  the  train  of 
ttie  defendants'  cars,  proceeding  from  Albany  to  New  York ; 
that,  by  the  gross  carelessness  and  unskillfulness  of  the  agents 
of  the  defendants,  a  collision  occurred,  by  means  of  which  the 
said  Eliza  was  then  and  there  killed,  '^  whereby  the  plaintiff  has 
lost  and  been  depriyed  of  all  the  comfort,  benefit  and  assistance 
of  his  said  wife  in  his  domestic  afiiurs,  which  he  might  and 
otherwise  would  haye  had,  to  his  damage,''  &c.  The  defend- 
ants demurred  to  this  complaint,  as  not  containing  facts  suffi- 
cient to  constitute  a  cause  of  action. 

On  the  demurrer  the  defendants  had  judgment 

*  In  June,  1858,  an  action  by  the  husband,  as  administraior  of  his  wife, 
was  held  sustainable ;  the  opinion  being  rendered  bythe  same  judge  who 
deUvered  the  opinion  in  28  Barb.  9,  and  the  decision  was  afllrmed  on  ap- 
peal  to  the  general  term ;  and  the  plaintiff  recovered  a  verdict,  which, 
however,  was  set  aside  on  other  grounds,  and  a  new  trial  ordered  in  82 
Id,  25.    The  forms  of  complaint  and  demurrer  are  in  16  Row.  Pr.  268. 

t  By  1  X.  1870, 216,  c.  78,  g  2,  the  statute  is  amended  so  as  to  allow  an 
action  by  the  personal  representatives  of  the  deceased,  for  the  benefit  of 
the  htuband  or  widow  and  next  of  kin. 
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TTie  supreme  court,  at  general  term,  affirmed  the  jadgment 
on  the  same  gronnds  as  are  assigned  by  this  court  Beported 
in  28  Barb.  9.     Plaintiff  appealed  to  this  court 

Morris  S.  Miller,  for  plain  tiff,  appellant; — Insisted  that  the 
American  cases  against  the  action  were  based  on  1  Cush.  475; 
and  Bolton  v.  Baker,  1  Campb.  463,  which  was  unsound. 

TTiomas  M,  North,  for  defendants,  respondents. 

L]^OKABD,  J. — ^This  case  inyolves  but  a  single  proposition. 
It  is  whether  an  action  can  be  maintained  by  a  husband  for 
damages  arising  iVom  the  instantaneous  killing  of  his  wife  by 
the  negligence  of  the  defendants. 

The  cafii0  comes  up  on  demurrer  to  the  complaint,  for  not 
stating  facts  sufficient  to  constitute  a  cause  of  action. 

The  complaint  states,  that  the  wife  became  a  passenger  on 
the  defendants'  cars ;  the  legal  obligation  to  carry  her  safely ; 
that  she  was  killed,  while  a  passenger,  by  the  carelessness  of  the 
agents  of  the  company,  whereby  the  plaintiff  lost  the  comfort 
and  assistance  of  his  wife  in  his  domestic  affairs,  which  he 
would  otherwise  have  had,  to  his  damage  of  fifteen  thousand 
dollars. 

The  rule  at  common  law  is  well  settled  that  no  damages  can 
be  recovered  by  action  for  injuries  resulting  in  immediate 
death.  Actions  for  injuries  to  the  person  abate,  by  the  common 
law,  by  death,  and  cannot  be  revived  or  maintained  by  the  ex- 
ecutor, administrator,  or  heir  of  the  deceased. 

The  plaintiff  claims  a  distinction,  that  his  action  is  not 
brought  for  the  injuries  sustained  by  his  wife,  but  for  his  own 
loss,  by  being  deprived  of  her  society  and  assistance ;  something 
in  the  nature  of  the  injury  sustained  by  the  husband  in  actions 
for  crim.  con. 

The  rule  is  different,  however.  It  may  be  remarked,  also, 
that  in  the  latter  case,  the  wife  being  alive,  there  is  a  certainty 
that  the  husband  might,  but  for  the  act  of  the  seducer,  have 
continued  to  enjoy  her  society.  It  is  of  no  practical  utility  to 
search  for  the  reason  of  the  rule.  It  remains  somewhat  obscure. 
Whether  it  arose  firom  the  sentimental  reason,  that  the  deBfaruo- 
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tion  of  life  by  negligence  was  an  injury  that  conid  not  be  com- 
pensated in  damages,  as  suggested  by  a  learned  judge,  Bait>n 
Pabkeb,  in  an  English  case,  or  firom  the  policy  of  the  law  to 
secure  a  greater  safety  to  life  and  limbs  by  merging  or  drowning 
the  right  to  damages  by  a  civil  action  in  the  felony  resulting 
from  the  killing  of  a  human  being  by  the  negligent  act  of  an- 
other, thus  insuring  the  co-operation  of  the  next  of  kin,  as 
may  be  supposed,  in  a  vigorous  prosecution  of  the  criminal,  and 
preventing  the  composition  or  settlement  of  such  offenses,  as  I 
am  inclined  to  believe,  it  is  now  of  little  consequence  to  inr 
quire.  It  is  suflScient  that  the  rule  is  settled  so  firmly  that 
courts  would  travel  beyond  their  province  into  the  boundwcft 
of  legislation  by  any  attempt  to  alter  it,  or  to  create,  by  thieir 
decision,  causes  of  action  not  before  known. 

The  parent  cannot,  at  common  law,  recover  for  th^  toss  of 
the  services  of  his  child,  nor  the  wife  or  child  for  th&  loss  of 
the  care,  support  and  nurture  of  the  husband  or  &ther  where 
his  death  has  been  brought  about  by  the  act  of  another, 
whether  negligent  or  willfuL  The  loss  in  each  6t  these  cases 
is  of  the  same  character  as  that  sustained  by  theplaintiffl  These 
are  injuries  for  which  the  law  formerly  aflbrded  no  redress  in 
damages.  Recently  the  legislature  have  intervened  by  enact- 
ment in  this  State,  and  in  several  other  States  of  the  Union, 
and  also  in  Great  Britain,  and  the  common  law  rule  has  been 
modified  so  as  to  give  a  right  of  action  for  the  benefit  of  the 
wife  and  next  of  kin  of  the  deceased  by  the  personal  representa- 
tives where  the  party  injured  might  have  recovered  damages  in 
respect  thereof,  if  death  had  not  ensued.  L.  1847,  a  450, 
amended  L.  1849,  c.  388,  256 ;  2  72.  S.  292.  This  modification 
does  not  extend  to  giving  a  right  of  action  to  the  husband, 
where  his  deceased  wife  could  have  maintained  an  action  in 
conjunction  with  her  husband,  for  an  injury  to  her,  if  death 
had  not  ensued.  .  The  husband  must  wait  till  legislative  wis- 
dom has  modified  -the  rule  of  law  in  his  favor,  too,  before  he 
can  maintain  such  an  action  as  the  present  onOi 

But  two  cases  can  be  found  in  the  reports  of  decisions  in 
this  State,  giving  the  ^lightest  authority  for  bringing  this  ac- 
tion, and  those,  as  reported,  will  not  be  found,  on  a  critical  ex- 
amination, at  variance  with  the  former  current  of  authority,  or 
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will  be  found  to  be  remarks  not  called  for  by  the  case  then  be- 
fore the  court  The  first  is  the  case  of  Ford  v.  Monroe,  20 
Wend.  210.  It  appears  from  the  facts  as  r^rted,  that  the 
plaintiff  recovered  for  the  loss  of  the  services  of  his  son,  a 
child  of  ten  years,  killed  by  the  negligence  of  the  defendant's 
servant  in  driving  a  gig.  There  appears  to  have  been  no  ques- 
tion raised  or  considered  in  respect  to  the  cause  of  action,  ex- 
cept only  as  to  the  proof  of  the  relation  of  master  and  servant 
existing  at  the  time,  and  the  allegation  of  special  damage  in  the 
declaration,  and  the  proof  of  the  direct  consequential  relation 
of  the  damage  to  the  act  complained  ot  The  small  amount  of 
the  recovery,  only  two  hundred  dollars,  might  lead  to  the  in- 
ference that  the  recovery  was  for  the  expenses  of  interment,  or 
that  some  care  and  expense  were  bestowed  in  an  attempt  to  re- 
cover the  child.  The  charge  of  the  judge,  that  the  plaintiff 
would  be  entitled  to  recover  for  the  services  of  the  child  till  he 
became  twenty-one  years  of  age,  if  the  act  was  caused  by  the 
negligence  of  the  servant,  leads  to  the  inference  that  the  re- 
covery was  upon  a  ground  analogous  to  that  urged  in  the  case 
at  bar.  It  does  not  appear  that  any  exception  was  taken  to 
the  charge,  or  that  it  was  made  the  ground  of  the  application 
for  a  new  trial,  and  the  subject  is  not  referred  to  in  the  opinion 
of  the  court  in  the  most  distant  manner. 

BsoNSoy,  J.,  who  was  one  of  ihe  judges  in  the  case  of  Ford 
V.  Monroe,  says,  in  the  subsequent  case  of  Pack  v.  Mayor,  ftc. 
of  N.  Y.,  3  iV.  V.  489,  493,  where  the  court  below  had  changed 
that  the  plaintiff  oould  recover  for  the  probable  pecuniary 
profit  of  his  child's  services,  until  he  became  of  age,  the  child 
having  survived  the  injury  an  hour  and  a  half,  that  he  has  ^'  a 
strong  impression  that  the  &ther  oould  recover  nothing  on  ac- 
count of  the  injury  to  the  child,  beyond  the  physician's  bill  and 
funeral  expenses,"  citing  Reeve  Dam.  ReL,  and  Ford  v.  Monroe, 
as  authority  for  the  position.  Unless  the  memory  of  Judge 
Bbonson  served  him  for  something  not  to  be  found  in  the  re- 
port of  the  case  of  Ford  t;.  Monroe,  he  would  hardly  have  refer- 
red to  it  as  authority  for  the  position  stated  in  Pack  v.  Mayor. 
The  other  case  eited  by  the  plaintiff's  counsel,  from  the  reports 
of  this  State,  is  that  of  Lynch  v.  Davis,  a  decision  of  the 
.special  term  of  the  supreme  court,  reported  in  12  How.  Pr.  323. 
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That  action  was  brought  by  the  plaintiff,  as  the  administrator 
of  his  wife,  against  the  defendant  for  causing  her  death  by  mal- 
practice as  a  physician.  The  defendant  demurred  to  the  com- 
plaint, and  the  court  yery  properly  sustained  it.  The  action 
appears  to  have  been  brought  under  the  act  of  IS^?,  which 
gives  an  action  to  the  personal  representatiyes  of  the  person  in- 
jured and  dying,  when  the  injured  person,  if  liying,  might  haye 
maintained  an  action.  The  judge  says  that  the  action  would 
haye  been  the  husband's  had  ehe  liye^  though  she,  being  the 
meritorious  cause,  must  haye  been  joined. 

The  whole  authority  of  the  case  is  that  the  statute  does  not 
giye  an  action  to  the  personal  representatiyes  of  a  married 
woman  against  any  person  for  wrongfully  causing  her  death. 

The  judge  also  states  as  a  (act  within  his  own  knowledge  out- 
side of  the  case  before  him,  that  the  plaintiff  had  brought  an 
action  in  his  own  behalf,  founded  on  the  breach  of  the  defend- 
ant's obligation  under  his  employment  as  a  physician,  for  the 
damages  sustained  by  reason  of  the  loss  of  the  society  and  aid 
of  his  wife,  and  had  recoyered  such  damages  as  a  jury  thought 
fit  to  award  him.  The  particulars  of  that  other  action  are  not 
stated.  It  is  highly  probable  that  the  death  of  the  wife  was 
not  instantanious,  and  that  the  husband  had  bestowed  his 
care,  and  incurred  expense,  as  well  as  sustained  the  loss  of  her 
society  and  aid,  during  the  time  she  suryiyed  after  the  com* 
mission  of  the  acts  of  malpractice  which  caused  her  death,  so 
that  a  technical  right  of  action  existed  for  the  recoyery  of 
damages  by  the  husband  in  his  own  right  It  would  then  haye 
been  in  the  power  of  the  jury  to  haye  measured  the  damages 
yery  liberally  in  such  a  case  without  violating  any  rule  of  law. 
The  dicta  of  the  judge  can  be  explained  only  upon  the  theory 
suggested: 

^  The  judge  says  in  that  case,  obiter,  that  the  common  law 
gaye  the  husband  and  the  Mher  a  right  to  recover  of  the  wrong- 
doer the  pecuniary  injury  he  had  sustained  by  reason  of  the 
killing  of  his  wife  or  child.  The  husband  had  availed  himself 
of  this  right  of  action,  in  this  very  case,  to  recover  damages  for 
the  loss  of  his  wife.  The  object  of  the  act  of  1847  was  to  ex- 
tend the  same  rule  to  the  wife  and  child,  so  that  they  also 
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irill  be  found  to  be  remarks  not  called  for  by  the  case  then  be- 
fore the  court  The  first  is  the  case  of  Ford  v.  Monroe,  20 
Wend.  210.  It  appears  from  the  facts  as  reported,  that  the 
plaintiff  recovered  for  the  loss  of  the  services  of  his  son,  a 
child  of  ten  years,  killed  by  the  negligence  of  the  defendant's 
servant  in  driving  a  gig.  There  appears  to  have  been  no  ques- 
tion raised  or  considered  in  respect  to  the  cause  of  action,  ex- 
cept only  as  to  the  proof  of  the  relation  of  master  and  servant 
existing  at  the  time,  and  the  allegation  of  special  damage  in  the 
declaration,  and  the  proof  of  the  direct  consequential  relation 
of  the  damage  to  the  act  complained  o£  The  small  amount  of 
the  recovery,  only  two  hundred  dollars,  might  lead  to  the  in- 
ference that  the  recovery  was  for  the  expenses  of  interment,  or 
that  some  care  and  expense  were  bestowed  in  an  attempt  to  re- 
cover the  child.  The  charge  of  the  judge,  that  the  plaintiff 
would  be  entitled  to  recover  for  the  services  of  the  child  till  he 
became  twenty-one  years  of  age,  if  the  act  was  caused  by  the 
negligence  of  the  servant,  leads  to  the  inference  that  the  re- 
covery was  upon  a  ground  analogous  to  that  urged  in  the  case 
at  bar.  It  does  not  appear  that  any  exception  was  taken  to 
the  charge,  or  that  it  was  made  the  ground  of  the  application 
for  a  new  trial,  and  the  subject  is  not  referred  to  in  the  opinion 
of  the  court  in  the  most  distant  manner. 

BBoysoy,  J.,  who  was  one  of  the  judges  in  the  case  of  Ford 
V.  Monroe,  says,  in  the  subsequent  case  of  Pack  t;.  Mayor,  &c. 
of  N.  Y.,  3  Jf.  Y.  489,  493,  where  the  court  below  had  changed 
that  the  plaintiff  could  recover  for  the  probable  pecuniary 
profit  of  his  child's  services,  until  he  became  of  age,  the  child 
having  survived  the  injury  an  hour  and  a  half,  that  he  has  *'  a 
strong  impression  that  the  &ther  could  recover  nothing  on  ac- 
iiountof  the  injury  to  the  child,  beyond  the  physician's  bill  and 
funeral  expenses,"  citing  Reeve  Dom.  Bel,  and  Ford  t;.  Monroe, 
as  authority  for  the  position.  Unless  the  memory  of  Judge 
BfiaNSON  served  him  for  something  not  to  be  found  in  the  re- 
port of  the  case  of  Ford  t;.  Monroe,  he  would  hardly  have  refer- 
red to  it  as  authority  for  the  position  stated  in  Pack  v.  Mayor. 
The  other  case  cited  by  the  plaintiff's  counsel,  from  the  reports 
of  this  State,  is  that  of  Lynch  v.  Davis,  a  decision  of  the 
;3pecial  term  of  the  supreme  courts  reported  in  12  How.  Pr.  323. 
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That  action  was  bronght  by  the  plaintiff^  as  the  administrator 
of  his  wife^  against  the  defendant  for  cansing  her  death  by  mal- 
practioe  as  a  physician.  The  defendant  demurred  to  the  com- 
plaint, and  the  court  very  properly  sustained  it.  The  action 
appears  to  have  been  brought  under  the  act  of  1847,  which 
gives  an  action  to  the  personal  representatives  of  the  person  in- 
jured and  dying,  when  the  injured  person,  if  living,  might  have 
maintained  an  action.  The  judge  says  that  the  action  would 
have  been  the  husband's  had  die  lived,  though  she,  being  the 
meritorious  cause,  must  have  been  joined. 

The  whole  authority  of  the  case  is  that  the  statute  does  not 
^ve  an  action  to  the  personal  representatives  of  a  married 
woman  against  any  person  for  wrongfully  causing  her  death. 

The  judge  also  states  as  a  &ct  within  his  own  knowledge  out- 
side of  the  case  before  him,  that  the  plaintiff  had  brought  an 
action  in  his  own  behalf,  founded  on  the  breach  of  the  defend- 
ant's obligation  under  his  employment  as  a  physician,  for  the 
damages  sustained  by  reason  of  the  loss  of  the  society  and  aid 
of  his  wife,  and  had  recovered  such  damages  as  a  jury  thought 
fit  to  award  him.  The  particulars  of  that  other  action  are  not 
stated.  It  is  highly  probable  that  the  death  of  the  wife  was 
not  instantanious,  and  that  the  husband  had  bestowed  his 
care,  and  incurred  expense,  as  well  as  sustained  the  loss  of  her 
society  and  aid,  during  the  time  she  survived  after  the  com« 
mission  of  the  acts  of  malpractice  which  caused  her  death,  so 
that  a  technical  right  of  action  existed  for  the  recovery  of 
damages  by  the  husband  in  his  own  right.  It  would  then  have 
been  in  the  power  of  the  juiy  to  have  measured  the  damages 
very  liberally  in  such  a  case  without  violating  any  rule  of  law. 
The  dicta  of  the  judge  can  be  explained  only  upon  the  theory 
suggested: 

^'  The  judge  says  in  that  case,  obitery  that  the  common  law 
gave  the  husband  and  the  &ther  a  right  to  recover  of  the  wrong- 
doer the  pecuniary  injury  he  had  sustained  by  reason  of  the 
killing  of  his  wife  or  child.  The  husband  had  availed  himself 
of  this  right  of  action,  in  this  very  case,  to  recover  damages  for 
the  loss  of  his  wife.  The  object  of  the  act  of  1847  was  to  ex- 
tend the  same  rule  to  the  wife  and  child,  so  that  they  also 
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might  recover  the  pecuniary  damages  they  had  snstained  by  the 
wrongful  killing  of  the  husband  or  fiEither.'' 

The  learned  judge  cites  no  authority  for  the  rule  of  the  ocmi- 
mon  law  as  stated  by  him^  and  I  think  he  would  be  unable  to 
find  it  laid  down  to  that  extent  He  is,  I  thinks  also  under 
some  error  in  respect  to  the  object  of  the  act  of  1847.  The  pur- 
pose of  that  act  was  to  give  a  right  of  action  where  none  ex- 
isted before  on  account  of  the  death  of  the  person  injured.  It 
was  to  remove  the  ctisability  arising  from  the  common  law  rule 
that  personal  actions  died  with  the  person. 

The  English  act  giving  the  same  remedy  as  that  contained 
in  our  act  of  1847,  enacted  in  the  parliament  of  Great  Britain, 
August  26, 1846,  a  few  months  only  prior  to  the  adoption  of 
the  act  by  the  legislature  of  this  State,  recites  the  rule  of  the 
common  law  thereby  modified  in  these  words,  viz :  '^  Whereas 
no  action  at  law  is  now  maintainable  against  a  person  who  by 
his  wrongful  act,  neglect  or  defiEiult^  may  have  caused  the  deaUi 
of  another  person,  and  it  is  sometimes  right  and  expedient 
that  the  wrong-doer  in  such  case  should  be  answerable  in  dam- 
ages for  the  injury  so  caused  by  him ;  ^  thus  stating  the  misr 
chief  and  the  remedy  intended. 

The  two  cases  referred  to  are  not  authority  for  the  principles 
invoked  by  the  plaintiff,  which  are  necessary  to  sustain  his 
action,  except  in  a  very  inferential  and  doubtful  manner. 

At  all  events  they  cannot  overthrow  the  rule  of  the  common 
law  before  stated^  and  which  may  be  found  more  fuUy  in  the 
following  authorities:    Tayt  Exr.  436;  Whitford  r.  Panama 
B.  B.  Co.,  23  N.  Y.  465,  476 ;  Oldfield  t;.  N.  Y.  &  Harlem  R  &  ^ 
Go.,  14  N.  Y.  310,  416 ;  Sedgw.  on  Dam.  551  (marginal). 

The  subject  was  very  fully  and  learnedly  considered  by 
Justice  Baooi^,  when  tUs  case  was  before  him  at  special  term, 
in  an  opinion  afterward  adopted  at  the  general  term  on  appeal 
and  now  reported  in  28  Bari.  9.  The  case  required  no  ftiriher 
discussion  than  is  so  well  and  carefully  given  in  28  Barbour, 
and  I  am  conscious  of  having  added  very  little  to  the  subject 
although  I  have  examined  it  at  some  length. 

The  judgment  should  be  affirmed,  with  costs. 

HuNT^  J.    [After  reciting  the  pleadmgs  as  above.]— The 
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plaintiff  bases  his  claim  upon  the  legal  idea  that  he  was  entitled 
to  the  services  of  his  wife  daring  her  life^  and  that  the  defend- 
antSy  by  carelessly  and  illegally  shortening  her  life^  destroyed 
the  yalue  of  such  serrioeSy  and  that  he  thereby  suffered  a  pecn- 
niary  damage.  The  husband  is,  by  the  common  law,  entitled 
to  the  services  of  his  wife  for  his  own  pecuniary  benefit  He 
may  sue  for  and  recover  the  value  of  her  labor,  as  a  debt  due 
to  him,  in  the  same  manner  that  a  father  is  entitled  to  the 
services  of  his  minor  child,  and  may  demand  and  is  entitled  to 
receive  her  wages  or  the  value  of  her  labor  in  whatever  form  it 
may  be  presented.  That  this  is  the  rule,  unless  such  demand 
is  limited  to  the  life  of  the  wife,  and  is  destroyed  by  her  deaths 
is  not  denied. 

The  plaintiff  cites  in  his  favor.  Gross  v.  Guthry,  2  Boot,  90, 
decided  in  the  superior  court  of  Gonnecticut,  in  1794  The 
plaintiff  alleged  in  that  case  that  he  had  employed  the  defend- 
ant to  perform  a  surgical  operation  upon  his  wife,  the  defendant 
being  a  surgeon,  and  declaring  himself  competent,  well  and 
skilfully  to  perform  the  operatibn;  that  the  operation  was 
performed  so  ignorantly,  negligently  and  un8killfully,.that  the 
wife  died  in  a  few  hours  thereafter.  He  further  alleged  that  he 
had  thereby  been  put  to  great  cost  and  expense,  and  deprived 
of  the  service,  company  and  counselship  of  his  wife,  and 
claimed  damages  to  one  hundred  pounds.  The  juiy  found  for 
the  plaintiff  forty  pounds ;  and,  on  appeal,  the  court  sustaijied 
the  verdict,  saying  that  the  rule  urged  by  the  defendant,  thai 
the  private  injuiy  was  merged  by  the  death  of  the  wife  in  the 
public  offense,  was  applicable  only  to  capital  crimes,  when^ 
from  necessity,  the  offender  must  go  unpunished  or  the  injured 
individual  go  unredressed. 

The  plaintiff  also  cites  Plummer  i;.  Webb,  Ware,  15,  in 
which  the  plaintiff  sought  to  recover  damages  for  the  death  of 
his  minor  son,  caused  by  the  cruel  and  illegal  treatment  of  the 
defendant  This  case  was  decided  against  the  plaintiff  on  the 
ground  that  at  the  time  of  the  death  of  the  son,  the  defendant^ 
as  captain  of  the  ship,  and  not  the  father,  was  entitled  to  his 
services.  The  learned  judge  discusses  the  principle  under  con- 
sideration, and  argues  at  length  in  favor  of  the  right  to  recover 
in  such  cases.     As  it  was  expressly  decided,  however,  on  the 
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ground  mentioned^  this  can  hardly  be  considered  an  anthoritj 
in  favor  of  the  plainti£El 

Ford  V.  Monroe,  20  Wmd.  210,  was  an  action  brought  by  a 
&ther  to  recover  damages  arising  from  the  killing  of  his  chil4 
by  the  negligence  of  the  defendant's  servant  The  judge,  at 
the  circuit,  charged  the  jury  that  the  plaintiff  was  entitled  to 
recover  such  sum  by  way  of  damages  as  they  should  be  of 
opinion  the  services  of  the  child  would  have  been  worth  to  him 
until  he  became  twenty-one  years  of  age.  The  case  was  carried 
to  the  supreme  court,  and  the  verdict  of  two  hundred  dollars 
in  favor  of  the  plaintiff  was  sustained.  This  case  has  been 
much  criticised  in  the  New  England  authorities,  and  it  is  cer- 
tainly quite  remarkable  that  neither  the  counsel  nor  the  court 
allude  to  the  question  now  before  u&  The  only  point  discussed 
was  the  authority  of  the  servant 

Lynch  t;.  Davis  was  a  special  term  decision  (12  JIow.  Pr, 
323),  in  which  the  plaintiff  brought  an  action  as  administratary 
under  the  law  of  1847  {L.  1847, 575,  c.  450),  to  recover  damages 
for  the  death  of  his  wife.  On  demurrer  to  the  complaint^  the 
court  held  the  demurrer  well  taken,  and  dismissed  the  com- 
plaint In  his  general  discussion  of  the  case,  the  judge  states 
that  the  action  could  be  maintained  by  the  husband  in  his  indi- 
vidual character.  As  the  case  was,  however,  decided  on  another 
point,  and  the  question  now  before  us  did  not  there  necessarily 
come  up,  it  cannot  be  considered  as  an  authority  in  &vor  of 
the  plaintiff 

The  plaintiff's  case  rests,  therefore,  on  the  authority  of  Oross 
V.  Guthry,  with  such  aid  as  it  may  derive  from  Ford  r.  Monroe. 

The  plaintiff's  position  cannot  be  maintained  against  the 
array  of  authorities  and  dicta  which  the  defendants  have 
massed  against  it    I  will  refer  to  a  portion  of  them  only. 

In  Higgins  v.  Butcher,  Telv.  89,  the  court  held  that  ^  if  one 
beat  the  servant  of  J.  S.  so  that  he  die  of  the  beating,  the  mas- 
ter shall  not  have  an  action  against  the  other  for  the  battery 
and  loss  of  service ;  because,  the  servant  dying  of  the  beating, 
it  is  a  felony,  and  this  has  drowned  the  ptfticnlar  offienae,  and 
prevails  over  the  wrong  done  to  the  master,  and  his  action  by 
that  is  gone.*  The  decision  is  in  point,  although  the  reason 
given  is  not  now  a  sound  one. 
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Baker  t;.  Bolton^  4  Campb.  493,  decided  in  1808.  The  plain- 
tiff's wife  was  thrown  from  the  top  of  a  stage-coach,  by  the 
n^ligence  of  the  defendant,  and  so  badly  injured  that  she  died 
in  about  a  month.  The  action  was  to  recover  damages  for  being 
'^depriyed  of  the  comfort,  fellowship  and  assistance  of  his 
wife."  It  appeared  in  the  case  that  the  plaintiff  was  a  publicaut 
and  that  the  wife  was  of  good  use  to  him  in  his  business.  Lord 
EuiEZTBOBOUOH  held  that  he  could  only  recover  damages  for 
the  loss  from  the  time  of  the  injury  till  the  death ;  that  ^in  a 
civil  court  the  death  of  a  human  being  could  not  be  complained 
of  as  an  ii^ury,  and  in  this  case,  the  damages  as  to  the  plain- 
tiff's wife  must  stop  with  the  period  of  her  existence." 

In  Oarey  t;.  Berkshire  Bailroad  Go.,  1  Oush.  475,  A.  D.  1848^ 
the  plaintiff's  child  was  instantly  killed  by  the  carelessness  of 
the  defendant's  servant,  and  the  father  brought  his  action  to 
recover  damages  for  his  loss  of  service.  The  court  declared  the 
common  law  to  be  decisive  against  the  action.  In  relation  to 
Ford  t^.  Monroe,  the  court  say,  *^  that  no  question  was  then 
raised  concerning  the  legal  right  of  the  plaintiff  to  recover 
damages  caused  by  the  killing  of  his  son.  For  aught  that  ap- 
pears in  the  report  that  point  was  assumed,  and  passed  sui 
sHentio  both  at  the  trial  and  in  the  bank." 

In  Lucas  t;.  N.  Y.  Central  R  R,  21  Barb.  245,  A.  D.  1855, 
the  general  term  of  the  sixth  district  held  distinctly, ''  that  the 
instant  killing  of  the  plaintiff's  wife  by  the  careless  act  of  the 
defendant,  cannot  give  the  plaintiff  an  action  for  the  loss  of 
her  services.  Death  following  instantly  upon  the  act  complained 
of,  there  was  no  time  during  her  life  when  it  could  be  said 
that  the  husband  had  lost  the  services  of  his  wife  in  consequence 
of  the  injury  complained  of." 

The  question  is  discussed  and  the  same  principles  laid  down 
in  Nickerson  v.  Harriman,  38  Me.  277,  A.  D.  1854,  and  in  Oon* 
necticut  Mut  Life  Ins.  Go.  v.  N.  Y.  &  New  Haven  R  R  Oo, 
26  Cbnn.  265,  A.  D.  1856,  but  the  cases  were  in  part  at  least 
decided  on  other  points. 

The  principle  in  opposition  to  the  plaintiff's  right  of  recovery 
is  laid  down  in  SmitVn  MoBter  and  Servant,  85,  75  Law  Li* 
irary,  citing  older  cases. 
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The  same  yiew  of  the  question  has  been  repeatedly  announced 
by  the  different  judges  of  this  court,  although  the  question  has 
never  been  distinctly  presented  or  formally  decided  until  the 
present  case.  It  was  so  stated  by  DAYiESy  J.,  in  Whitford  ik 
Panama  B.  B.  Co^  23  iV:  F.  465,  475,  476,  and  by  Oomstoci^ 
J.,  in  the  same  case.  Id.  484,  485 ;  and  again  by  the  latter 
judge  in  Quin  t;.  Moore,  15  H.  Y.  432,  436.  The  same  rule 
was  laid  down  by  Wbioht,  J.,  in  Oldfield  t;.  N.  Y.  &  Harlem 
&  B.  Co.,  14  N:  Y.  310,  316,  and  by  Bbohsout,  J.,  in  Pack  v. 
Mayor  of  N.  Y.,  3  N.  Y.  489,  493.  The  same  rule  has  also 
been  laid  down  by  Boswobth,  Hoosbooic,  Suthsblavd, 
WooDBTTFF,  iKaBAHAM  and  HoFFMAi^,  JJ. ;  but  it  is  scarcely 
neoessaiy  to  multiply  this  dass  of  references,  where  the  case 
was  not  decided  upon  the  precise  proposition  now  in  ques* 
tion. 

In  many  elementary  authorities  cited  by  the  defendant,  the 
principle  of  '^  actio  personalis  maritur  cum  persona  ^  is  laid 
down,  and  in  1  Williams  on  JBxecutors,  p.  668,  the  principle  is 
broadly  stated  thus :  ''  If  an  injury  was  done  either  to  the  per- 
son or  property  of  another,  for  which  damages  only  could  be 
recoyered  in  satisfaction,  the  action  died,  with  the  person  to 
whom  or  by  whom  the  wrong  was  inflicted."  That  principle^ 
in  my  jud^ent,  does  not  touch  the  present  class  of  cases.  In 
its  legal  aspect,  the  injury  here  complained  of  was  done  to  the 
plaintiff,  and  not  to  his  deceased  wife.  The  claim  is  for  com- 
pensation for  injury  to  his  rights,  and  not  to  hers.  Should  her 
executors  bring  their  action  to  recover  damages  for  the  pain 
and  anguish  suffered  by  her  from  the  cause  alleged,  the  prin- 
ciple of  actio  personalis  would  find  its  proper  application.  It 
is  not  applicable  to  the  action  of  the  present  plaintiff,  in  which 
the  party  alleged  to  be  injured,  and  the  party  inflicting  the  in- 
jury, are  still  in  existence.  It  is  the  subject  matter  of  the 
^jury,  merely,  which  has  ceased  to  exist 

If  the  rule  of  the  common  law  is  harsh  or  narrow,  it  is  for 
the  l^idature  to  alienate  the  evil,  and  enlaige  the  remedy* 
This  has  been  done  in  some  d^ree  in  this  State,  and  in  Great 
Britain  much  more  extensirely  by  the  act  9  and  10  Yictorii^ 
ch.  93.  Howeyer  strong  may  be  our  sympathy  with  the  plain* 
tiff,  we  are  compelled  to  content  ourselyes  with  expounding  the 
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law  as  we  find  it    The  right  to  correct  or  improre  it  belongs 
to  imother  department  of  the  goyemmenti 

Judgment  afltened^  with  costs. 


HAKES  V.  PEOE:. 

December,  18(8. 

An  •greement  between  the  vendor  and  purchaser  of  land,  by  which  the 
Tendor  goaranteea  that  it  ahall  eell, "  within  a  year/'  for  a  atipolated 
price,  and  if  not,  he  will  pay  the  deficiency,  does  not  bind  the  purchaser 
to  hold  the  land,  at  that  price,  throughout  the  year.  He  may  sell  at 
any  time  rithln  the  year,  even  at  auction,  if  in  good  faith* 

Jeremiah  S.  Hakes  sued  John  M.  Peck  in  the  supreme  conri^ 
to  recoyer  two  hundred  and  fifty  doUars,  claimed  to  be  due 
under  an  agreement  made  by  the  defendant  on  an  exchange  of 
lands  between  them. 

The  contract  was  a  written  agreement  between  the 
parties,  dated  October  1,  1854,  which  recited  that  they  haye 
exchanged  certain  lands,  and  that  the  plaintiff  had  receiyed  a 
oonyeyance  firom  defendant,  at  the  same  time  as  the  making 
this  agreement,  of  a  city  lot  in  Troy,  and  contained  the  follow- 
ing clause :  ^  I  haye  yalned  said  lot  at  the  sum  of  one  thousand 
fiye  hundred  dollars,  and  do  hereby  stipulate  that  said  lot  shall 
sell,  within  one  year,  at  that  price,  or  oyer;  and  in  case  of  its 
not  Belling  for  tiiat  amount,  I  will  make  up  the  deficiency  in 
cash  to  said  Hakes  within  sixty  days,  with  interest,  after  such 
sale*" 

The  plaintiff  endeayored,  without  success,  to  find  a  pur- 
chaser, and  asked  defendant  to  find  one ;  not  obtaining  any 
offer,  he  adyertised  the  lot  for  sale  at  auction,  gaye  defendant 
notice  of  the  sale,  and  defendant  was  present  at  the  sale  wheUf 
or  inmiediately  before  the  property  was  bid  off.  The  sale  was  on 

*  Compare  llahaiwe  Bank  e.  CnlTer,  80  if.  F.  sis ;  and  Lorillard  e. 
ffilTer,  86  if.  7.  Q7a 
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Jane  18, 1855,  for  one  thoasand  two  hondred  and  fifty  dollany 
which  was  the  highest  sum  bid. 

The  supreme  court,  at  general  term,  on  hearing  the  exceptions 
taken  at  the  trial,  held  that  the  contract  most  be  construed  as 
a  personal  guaranty  that  the  lot  taken  in  exchange  should 
prove  saleable  in  the  market  ett  any  time  within  the  year,  for 
the  sum  at  which  the  vendor  had  valued  it»  and  did  not  entitle 
the  vendor  to  the  whole  year  in  which  to  find  a  purchaser. 
They  accordingly  gave  judgment  for  plaintiff  Defendant  ap- 
pealed. 

John  E.  Bejfnoldi,  for  defendant,  appellant. 

J.  A.  Millard,  for  plaintiff  respondent 

Ikgsaham,  Jd — ^The  principal  question  in  this  case  depends 
upon  the  construction  of  the  agreement  between  the  parties^  by 
which  the  defendant  undertook  to  make  up  the  deficiency  if 
the  lot  did  not  within  a  year,  bring  one  thousand  five  hundbned 
dollars.  The  defendant  contends  that  he  had  a  right  at  any 
time  within  the  year  to  find  a  purchaser  at  that  sum,  and  that 
the  sale  by  the  plaintiff  before  the  year  expired,  put  it  out  of  the 
power  of  the  defendant  to  ftilfill  his  agreement  I  do  not  see  any- 
thing in  the  contract  that  rendered  it  necessary  for  Hakes  to  hold 
the  title  to  the  lot  for  the  year.  The  agreement  was  that  it  should 
sell  for  one  thousand  five  hundred  dollars  within  one  year,  and 
if,  after  Hakes  had  sold  the  lot,  the  purchaser  had  resold  it 
within  the  year  for  one  thousand  five  hundred  doUani^  that 
would  have  been  a  defense  to  this  action.  Nor  is  there  ai\y- 
thing  requiring  the  offer  of  one  thousand  five  hundred  doUan 
firom  a  purchaser  to  be  made  to  Hakes.  A  like  offer  made  in 
good  faith  to  the  purchaser,  even  if  leAised  by  him,  would  have 
shown  tiiie  value  to  be  one  thousand  five  hundred  dollars  within 
the  year,  and  an  offer  to  the  purchaser  would  have  been  as 
effective  to  fix  the  value  as  a  like  offer  would  have  been  if  made 
to  the  plaintiff 

The  proper  construction  of  this  agreement  is,  that  "BT^irft 
should  ascertain  the  value  by  a  sale  some  time  within  the  year. 
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and  that  he  should  not  hold  the  lot  longer  than  that  time^  and 
afterward^  by  selling  it  for  a  less  sum  than  one  thousand  fire 
hundred  dollars,  charge  him  with  the  deficiency.  The  contract 
clearly  contemplated  a  sale  within  the  year.  If  the  defendant 
is  right  in  his  construction,  there  could  be  no  sale  within  the 
year  for  less  than  one  thousand  five  hundred  dollars.  But  if 
so,  how  could  there  be  a  deficiency  made,  or  how  could  the 
amount  of  deficiency  be  ascertained  ?  Not  before  the  year  ex- 
pired, because  if  so,  the  defendant's  claim  to  have  the  whole 
year  to  find  a  purchaser  would  fail  If  after  the  year,  that 
would  be  contrary  to  the  contract,  which  provided  for  paying 
any  deficiency  within  the  year.  The  construction  put  upon 
the  contract  in  the  court  below  was  the  correct  one,  yiz :  that 
if  the  plaintiff  chose  to  sell  the  lot  within  the  ensuing  year  it 
would  bring  one  thousand  five  hundred  dollars,  and  if  it  did 
not,  the  defendant  would  make  up  the  deficiency  between  that 
sum  and  the  amount  the  lot  should  bring  if  sold  within  the 
year.  Suppose  the  plaintiff  had  not  offered  the  lot  for  sale 
within  the  year,  could  he  have  maintained  any  action  against 
the  defendant  ?  I  think  not  The  contract  eridently  means  that 
the  plaintiff  should  act  in  good  faith,  in  selling  at  a  reasonable 
time  and  using  proper  means  to  get  a  fair  price.  If  after  so 
doing,  the  property  did  not  bring  the  sum  agreed  on,  the  de- 
fendant became  liable  to  pay  the  difference. 

There  was  an  exception  to  the  admission  of  the  eyidenco 
showing  the  market  value  of  the  lot  during  the  year.  This 
point  has  not  been  taken  before  us  on  the  argument  The 
eridence  was  clearly  admissible,  if  for  no  other  purpose,  to  show 
good  faith  on  the  part  of  the  plaintiff  in  making  the  sale,  and 
that  the  defendant  was  not  injured  by  selling  it  within  and  be- 
fore the  termination  of  the  year. 

The  judgment  was  right,  and  should  be  affirmed. 

T.  A.  Johnson,  J.  [After  briefly  referring  to  the  aoove 
tacts.] — The  stipulation  plainly  contemplates  a  sale  by  the 
plaintiff  of  the  premis38,  for  the  purpose  of  converting  the 
same  into  money  within  the  year  following  its  date,  and  pro- 
vides for  the  payment  of  any  deficiency  in  case  there  should  be 

nj  upon  such  sale.    The  sale  was  of  course  to  be  made  by  the 
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plaintiff,  as  he  was  the  sole  owner  und  at  liberty  to  sell  or  re- 
tain the  premises  at  his  option.  If  he  elected  to  keep  the  lo^ 
it  operated  aa  a  satisfaction  of  the  one  thousand  fire  hundred 
dollarsy  at  which  it  was  valned.  If  he  elected  to  sell,  the  stipu- 
lation proyided  that  it  should  bring  one  thousand  five  hundred 
dollars  or  oyer,  upon  such  sale,  within  the  year,  or  the  deficiency 
should  be  paid  with  interest  from  the  date  of  the  sale. 

The  only  question  in  the  ease  is,  at  what  time  within  the 
year  could  the  plaintiff  sell  ^d  hold  the  defendant  to  this  sti- 
pulation ?  The  answer  seems  to  me  very  plain*  No  time  of 
sale  is  fixed  by  the  instrument  except  ^  within  one  year."  And 
as  it  is  left  optional  with  the  plaintiff  to  sell  or  not,  as  he 
might  choose,  it  follows,  I  think,  yery  clearly,  that  he  was  to  be 
at  liberty  to  sell  at  any  time  within  the  year  when  it  might  be 
desirable  on  his  part  to  conyert  the  hmd  into  money.  Of 
course,  there  was  an  implied  obligation  on  the  part  of  the  plain- 
tiff to  act  in  good  faith,  and  obtain  the  best  price  which  could 
be  obtained  with  reasonable  exertion.  There  is  no  pretense 
that  this  has  not  been  done.  The  defendant  had  notice  of  the 
eal3,  and  was  present,  but  did  not  offer  to  take  the  lot  at  the 
one  thousand  fiye  hundred  dollars,  or  any  other  price.  He  cer- 
tainly had  then  a  fair  opportunity  of  cancelling  his  obligation 
by  taking  the  lot  off  the  plaintiff's  bands.  This  he  declined  or 
neglected  to  do.  It  is  claimed  on  behalf  of  the  defendant  that 
he  had  the  whole  of  the  year  within  which  to  make  the  required 
9um  by  the  sale  of  the  lot,  and  that  he  was  to  be  the  actor,  and  I 
the  plaintiff  had  no  right  to  sell  until  the  last  day  of  the  year. 
But  this  is  a  mistake.  The  plaintiff  was  to  be  tlie  actor.  He 
oould  sell  or  not  a9  he  choose.  If  he  sold,  it  was  to  be  at  de- 
fendant's risk  as  to  price,  and  this  right  he  has  exercised  within 
ihe  general  limit  Clearly  the  defendant  had  no  power  to  atUp 
or  to  control  the  plaintiff  as  to  time  within  the  general  scope. 
He  might  haye  found  a  purchaser  for  the  plaintiff  had  he 
chosen  so  to  do  at  the  yaluation,  or  offered  to  take  the  land  at 
that  price  himself,  at  any  time  before  the  plaintiff  elected  to 
sell,  or  at  the  time  of  the  sale,  and  thus  haye  absolyed  himself 
from  his  obligation.  But  he  could  not  lie  still,  and  compel 
the  plaintiff  to  keep  the  land  through  the  year,  as  that  was  no 
part  of  the  stipulation.    The  meanmg  of  the  agreement  is  tiiat 


OOTJBT  OF  APPEALS.  Sfll 


QiiggB  «.  Howe. 


the  lot  should  sell  at  any  time  within  the  year  at  which  the 
plaintiff  mi^t  in  good  fiuth  dedie  and  eleet  to  sell,  for  the  yal- 
nadon  or  over.  As  it  was  sold  for  less,  at  a  fair  sale,  within 
the  time^  the  defendant  is  liable  for  the  deficiency  with  ia- 
terest. 

The  judgment  of  the  anpreme  oourt  is  right,  and  should  be 
affirmed. 


All  the  judges  ooncurred,  except 
8bu>kn'i  J^  who  dissented. 

Judgment  affirmed,  with  costs. 


OSIOGS  V.  HOWE. 

Sepienibery  1866. 
Afirming  81  Bmfh.  10^ 

fTndsr  an  nswer  tUegiaf  1181117  at  a  rale  eqalTaleat  to  about  two  per 
cent,  a  month,  proof  of  osaiy  at  aboat  foar  per  cent,  a  month  is  a  aata- 
rSal  fariaace,  if  the  pltlntiiT  be  misled  therebj. 

A  psrtj  whose  e«ideaes  is  oljeetod  to  for  yarisnoe  from  his  plesding; 
wtAwm  Us  right  to  reqalre  proof  that  the  oliiectiBg  partj  has  been  mla> 
kd^lf  he  does  not  insist  npoa  it  at  the  triaL 

Where  a  creditor  reooTers  Jadgment  on  a  collateral  secnritj  for  his  deb^ 
and  enoeeeda  in  eollecting  a  part  of  the  debt,  it  is  proper  to  dednd 
from  the  proceeds  a  reasonable  connsel  fee,  especial! j  If  atlomej's  fees 
wtia  not  included  ia  the  Judgment,  before  applying  the  balance  to  the 
axtingniahmeat  of  the  principal  ddbt. 

George  M.  Griggs,  Miles  W.  Bennett  and  Wniiam  L.  Lothrop 
sued  Otis  B.  Howe,  &  T.  Amot,  N.  G.  Herrick  and  H.H.  Howe^ 
in  the  supreme  court,  on  defendants'  acceptances  of  two  bilb 
of  exchange,  drawn  by  H.  L.  Webb,  for  one  thousand  two  hun- 
dred and  fifty  dollars  each,  dated  June  9, 1855,  and  accepted 
by  the  defendants  under  the  name  of  Otis  B.  Howe  &  Co. 

The  answer  among  other  defenses  set  up  usury  and  alleged 
that  plaintilTs  had  in  one  contract  discounted  the  drafts  at  tfaa 
rate  of  two  per  cent  a  month,  or  twenty-rour  per  cent  a  year^ 
and  that  the  illegal  interest  thus  taken  was  one  hundred  anA 
twenfy-fiye  dollars. 
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On  the  trial  it  was  proved  that  the  drafts  were  drawn 
and  accepted  in  blank  as  to  the  amount,  nnder  an  agree- 
ment that  they  were  not  to  be  filled  up  for  an  amount  exceed- 
ing one  thousand  dollars. 

Webby  the  drawer,  afterward  filled  them  up  with  the  sums 
of  one  thousand  two  hundred  and  fifty  dollars  each,  and  nego- 
tiated them  to  the  plaintiffs  before  maturity.  The  evidence  re- 
specting this  negotiation  of  the  drafts  ofiTered  on  the  trial  went 
to  show  that  plaintiffs  discounted  them  at  the  rate  of  one- 
eighth  of  one  per  cent,  per  day,  or  about  twice  the  discount  al- 
leged in  the  answer. 

The  defendants  also  proved  that  they  had  transferred  to  plaint- 
iff a  note  made  by  others,  for  two  thousand  dollars,  as  security  for 
these  drafts,  and  that  plaintiffs  had  sued  on  this  note,  and  collect- 
ed by  judgment  and  execution  over  one  thousand  nine  hundred 
dollars,  of  which  they  were  bound  by  their  agreement  to  apply 
the  net  proceeds  to  the  payment  of  the  drafts.  To  meet  this 
evidence  plaintiffs  proved  that  the  total  proceeds  of  the  sale  on 
execution  were  one  thousand  nine  hundred  and  twenty  dollars 
and  seventy-four  cents ;  that  their  attorneys  received  one  thou- 
sand five  hundred  and  ninety-eight  dollars  and  seventy-six 
cents,  and  paid  over  to  plaintiffs  one  thousand  four  hundred 
and  ninety-eight  dollars  and  seventy-six  cents,  reserving  one 
-hundred  dollars  for  their  own  fees,  as  they  had  entered  the 
judgment  without  waiting  to  tax  costs. 

At  the  close  of  the  evidence  defendants  asked  leave  to  amend 
their  answer  to  conform  it  to  the  evidence  as  to  the  amount  of 
usury.  The  court,  after  hearing  both  sides  (plaintiffs  objecting 
on  the  ground  that  they  were  surprised),  granted  the  motion 
on  condition  that  the  cause  go  over,  ftc,  which  defendants  ro- 
ftised  to  accede  to,  and  the  court  submitted  the  case  to  the 
jury. 

The  judge  charged  that  failure  to  prove  the  usurious  agree- 
ment as  alleged  in  the  answer  was  a  failure  to  prove  that  de- 
fense. Proof  of  usury  was  not  a  substantial  proof  of  the  partic- 
ular allegation  in  the  answer,  and  that  accepting  the  drafts  for 
the  purpose  of  taking  up  outstanding  paper  on  which  defend- 
ants were  indorsers,  was  not  accepting  for  accommodation 
merely;  and  that  if  plaintiffs  were  lonafide  holdersf,  the  drafts 
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were  not  void  becanae  of  the  excess  in  filling  them  up.    Plain-, 
tiff  had  a  rerdict  and  judgment 

TJie  supreme  court,  at  general  tenn,  held,  that  defendants,  in 
pleading  usury,  were  bound  to  set  up  in  their  answer  the  terms 
of  the  usurious  agreement,  and  the  amount  of  the  usurious  pre- 
mium or  interest  taken  by  the  lender,  and  that  the  usury  must 
be  proved  as  set  up  in  the  pleading.  They  also  held  that  the  terms 
imposed  by  the  court  as  a  condition  of  amendment  were  just^ 
and  in  answer  to  defendant's  objection  that  the  judge  erred  in  im- 
posing conditions  of  amendment  since  there  was  no  legal  proof 
offered  that  defendants  had  been  surprised  or  misled,  the  court 
said  that  plaintiffs  had  waived  that  objection  by  failing  to  take 
it  at  the  trial,  in  which  case  the  proper  proof  might  have  been 
made  by  afSdavit  In  reference  to  the  alteration  in  the  note» 
made  by  Webb,  the  court  held  that  this  would  not  invalidate 
the  notes  in  the  hands  of  plaintiffs,  who  were  holders  for  value, 
and  that  the  acceptors  having  themselves  put  it  into  Webb's 
power  to  do  the  wrong,  they  could  not  be  allowed  to  shift  the 
loss  from  themselves,  and  cast  it  upon  a  bona  fide  holder  for 
value.  (Hcx)orted  in  31  Barb.  100.)  Defendants  appealed  to  this 
court 

John  H.  Reynolds^  for  defendants  appellants; — That  there 
was  no  variance  under  the  code  between  the  proof  and  the. 
answer,  cited  Catlm  v.  Gunter,  11  N.  Y,  (1  Kern,)  368 ;  Fay 
V,  Greensteed,  10  Barb.  321 ;  Dugal  v.  Summers,  23  N.  Y.  491. 
Plaintiffs,  having  come  into  possession  of  the  notes  under  a 
corrupt  and  usurious  agreement,  cannot  be  regarded  as  bonafide^ 
holders.  The  sheriff's  claim  for  rent  and  auctioneer's  fees  was 
without  semblance  of  law,  and  there  was  no  evidence  to  show 
that  the  retention  of  one  hundred  dollars  by  the  plaintiffs'  attor- 
ney was  prDper.  For  aught  that  appears  they  might  with  equal 
propriety  have  retained  one  thousand  dollars. 

Waldo  Iluichins  and  Lyman  Tremain,  for  plaintiffs,  respond^ 
ents ; — That  the  variance  was  material,  cited  Manning  «.  Tyler, 
21  N,  Y.y  5G7.  That  it  could  not  be  now  objected  that  there 
was  no  proof  that  plaintiffs  had  been  misled.  Brown  v.  Cayuga 
&  Susq.  B.  It  Co.,  12  N.  Y.  (2  Kern.)  480.    The  filling  up  of 
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the  drafts  by  Webb  fer  a  lai^r  amoimt  than  he  was  authorised 
to  do  is  no  defense  against  the  plaintiflii  if  th^  are  bona  fid» 
feoldera    Mitchell  n.  Cnlrer,  7  Cm».  336,  and  cases  there  cited. 

Pbokhjlx,  Jw — ^The  only  questions  presented  in  this  case  arise 
upon  the  charge,  and  the  lefnsal  to  charge,  of  the  jadge.  His 
aeftisal  to  chazge  thai  Hie  answer  was  broad  enough  to  admit 
file  defimae  of  nsory  I  think  was  right  The  answers  set  up 
tfiat  the  interest  deducted  by  the  plaintifb,  by  agreement  on 
tfscounting  the  two  drafti^  was  one  hundred  and  twenty-fiTe 
dollars,  which  was  at  the  rate  of  two  per  oent  a  month,  or  twe^ty- 
f^nr  percent  a  year  ftr  the  time  the  draft  had  to  run.  The  proof 
sbowed  that  the  drafts  were  disoonnted  at  diflBBrent  times*  and 
Igr  sereial  separate  contract^  and  at  a  rate  of  interest  of  about 
(One-tighth  of  one  per  cent  a  day.  The  amount  received  by  th^ 
drawers  on  the  discount  of  both  or  either  of  the  drafts  the 
witness  could  not  states  as  he  did  not  recollect  \he  date  of 
cither  discount 

There  was  certainly  seme  yariance.  Two  several  contracts 
set  up  as  one^  and  there  was  a  large  difference  in  the  amount 
of  interest  reserved,  between  the  proof  and  the  answer. 

The  defendant's  counsel  seemed  at  first  of  the  opinion  that 
8ie  variance  was  material,  and  they  asked  '<  permission  to  amend 
file  answefs  to  amform  to  iheftets^*  in  re&zenoe  to  the  amount 
af  usury  taken. 

^Die  court  granted  fiie  motion  upon  terms,  which  the  oouur 
aetdedined  to  accept^  and  then  insisted  that  the  answers  were 
aafBdent  without  aiiMRdiM&t 

Prior  to  file  Gods  tbis  variance  would  have  been  iktal  to  the 
dfeifaise  of  usury  in -any  ooart  Catlin  m  Ounter,  11  N.  Y.  36^ 
919;  New  Orleans  Gaslight  Ca  «.  Dudley,  8  Paig^  4»2,  457; 
Morse  a.  Cloyes,  11  Bmrk  100;  Cloyes  ^  Thayer,  3  HiU 
564,  565. 

The  Oode  provides  a  new  rule  as  to  the  question  of  variance ; 
Mf  deelaies  that  ''no  varianoe  between  the  allegation  in  a  plead- 
ft^and  apitMif  shall  be  deemed  material  unless  it  has  actual^, 
added  the  advesse  parfy  to  his  pve|udice  in  maintaining  his  ao- 
tifm  or  deftnae  up<m  the  merita*^    CiMb  ef  Pro.  §  168. 

The  jdaintilEi  in  this  ease  claimed  to  have  been  aetoaUy 
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to  their  prejudice.  It  was  not  insisted  by  the  defendants 
that  any  proof  thereof  shonld  hare  been  giren  to  the  coort,  as 
fcqiEdred  by  the  Godp,  but  without  objection  it  was  apparently 
assamed  that  the  statement  was  true,  and  on  that  assnmption 
tiie  amendment  ^as  granted  upon  terms,  and  no  objection  of 
exception  was  made  or  taken  by  the  defendants.  It  is  too  late 
to  object  now  either  to  the  absence  of  proof  of  being  misled  or 
to  the  dedmon  of  the  cooit  as  to  the  terms  npon  which  the 
amendment  was  allowed. 

In  the  absence  of  any  objection  to  the  want  of  proof  of  being 
midedy  it  most  be  assumed  that  the  purties  assented  to  the 
tmft  of  the  statement,  and  to  the  propriety  of  a  decision  being 
made  without  snch  proo£  The  defendants  had  the  legal  rij^t 
to  demand  the  proof  as  the  Code  prorides,  or  they  might  waite 
the  strict  proof  and  accept  a  statement  of  connsel  in  lien  of 
proof,  nor  was  any  objection  or  exception  taken  to  the  decisioti 
of  Ae  court  on  the  q>plication  to  amend.  Of  course  that 
dedsion  cannot  be  reyiewed. 

It  was  then  legally  decided  that  this  was  a  material  tarianco 
vmieft  the  Oode.  The  proof  to  establish  the  defense  of  usury 
was,  therefore,  inadmissible  under  this  answer. 

The  defendants  insist  here,  that  these  drafts  haying  been 
dBcd  up  by  tba  drawer  for  sums  larger  than  he  was  authorised 
todo  hj  the  acceptors,  are  roii  as  against  any  but  tcma  Jld0 
bolden^  and  that  the  plaintittisr  are  not  ima  Jtde  holders.  Ho 
such  point  was  taken  at  the  trial 

On  the  eoutnuy,  the  defendants  insisted  ther^  In  yarioua 
format  that  the  d]ufl%  under  the  circumstances,  were  forgeries^ 
atkl  were  absolutely  YokL  To  the  charge  of  the  court  that  they 
were  not  Toid,  but  ralid  in  plaintiflb'  hand^  if  the  plaintifb 
were  bona  Jide  holders,  the  defendants  excepted,  though  their 
ioimsel  here  properly  concedes  that  the  proposition  was  legally 
sound. 

The  court,  so  fiur  as  the  case  shows,  did  not  direct  a  verdict. 
H  must  be  presumed^  in  the  absence  of  any  eridence  to  the 
•mtrafy,  that  the  court  decMed  properiy  and  charged  legally. 
Isdeed,  if  the  charge  or  decisiott  were  otherwise^  and  no  excep* 
tfon  takes,  this  eot^t  oottid  not  nffiew  ii  or  rererse  fer  mf 
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SQch  cause.  This  court  can  only  review  such  decisions  of  a 
trial  court  as  are  excepted  to. 

It  is  insisted  here  that  the  plaintifis  are  not  bona  fide  holders ; 
whether  they  were  or  not,  under  the  evidence,  is  an  interesting 
question. 

The  question  of  usury,  as  such,  with  all  its  penalties,  is  out 
of  the  case. 

It  seems  to  me  quite  clear  that  a  party  may  be  a  bona  fide 
holder  of  commercial  paper  void  for  usury,  and  he  may  recover 
upon  it,  provided  the  usury  is  not  pleaded. 

If  a  note,  usurious  in  its  inception,  in  the  hands  of  A.,  the 
payee  who  had  exacted  and  received  usurious  interest  on  its 
discount,  were  then  before  its  maturity  passed  to  B.  for  full 
value  advanced  in  the  ordinary  course  of  business,  I  think  B. 
would  be  a  bona  fide  holder,  and  would  recover  unless  usury 
were  pleaded. 

Banks  are  in  the  daily  habit  of  discounting  notes  for  their 
cnstoniers,  without  a  word  of  inquiry  as  to  the  origin  or  con- 
sideration of  the  note ;  occasionally  they  may  take  a  note  void 
for  usury,  or  by  the  statute  against  betting  and  gaming,  still  I 
think  it  cannot  be  denied  that  they  are  bona  fide  holders.  Yet, 
even  such  holders  cannot  recover  upon  paper  void  for  usury,  or 
as  given  for  a  gaming  debt»  if  such  defense  be  pleaded.  If  not 
pleaded,  as  in  the  case  at  bar,  but  some  other  defense  is  relied 
upon,  the  bona  fide  character  of  the  holder  would  exclude  that 
defense,  unless  it  made  the  paper  void. 

If  the  holder  himself  had  intentionally  taken  usury,  I  agree 
that  he  could  not  be  deemed  a  holder  in  good  £aith.  Such  are 
the  cases  of  Bamsdell  v.  Morgan,  16  Wend.  574 ;  Dean  v.  Howell, 
mU  &  D.  Supp.  39 ;  Keutgen  v.  Parks,  2  Sandf.  60. 

But  suppose  the  holder  did  not  give  the  full  amount  of  the 
draft  in  purchasing,  does  it  necessarily  follow  that  he  cannot 
be  a  bona  fide  holder  ? 

Had  these  drafts  been  accepted  for  value,  of  course  they  could 
have  been  legally  sold  at  any  price.  Had  the  drawer  so  repre- 
sented them  by  the  authority  of  the  acceptors,  they  could  have 
been  sold  as  any  other  chattel  and  the  parties  estopped  from 
Betting  up  usury.    Hohnes  v.  Williams,  10  PaigSy  326. 

Suppose  the  holder  purchased  the  drafts  at  a  usurious  nb^ 
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of  interest^  in  the  honest  conviction  that  they  were  business 
paper,  but  without  any  such  representations  by  the  drawer, 
would  he  then  be  a  bona  fide  holder  ?  There  are  authorities  in 
the  affirmatiTe.  Oould  v.  Segee,  6  Duer,  260,  270;  Mechanics^ 
Bank  of  Williamsburgh  v.  Foster,  44  Barb.  87. 

Such  may  have  been  the  purchase  in  this  case.  The  facts 
disclosed  on  the  trial  leave  it  uncertain.  The  only  proof  by 
the  defendants  simply  showed  that  the  drawer  '' negotiated 
these  drafts  to  the  plaintiffs,"  and  the  amount  he  received  for 
thouL  The  plaintiffs  offered  to  prove  '^statements  made  to 
plaintiffs  by  the  drawer  at  the  time  of  the  transfer,"  which  the 
court  rejected  on  the  defendants'  objection ;  although  it  is  quite 
clear  that  the  transaction  between  the  parties  was  usurious, 
and  the  drafts  would  have  been  void  for  that  cause  had  that 
defense  been  pleaded. 

Possession  of  these  drafts  by  the  drawers  was  prima  facie 
evidence  of  ownership  for  a  good  consideration.  James  v. 
Chalmers,  6  N.  Y.  (2  SeU.)  209. 

Had  the  plaintiffs  a  right  to  rely  upon  this,  or  upon  any 
other  evidence  of  a  like  tendency,  and  purchase  the  drafts  at 
their  fair  market  value,  subject  only  to  the  peril  of  usury  if 
they  were  not  business  drafts  and  usury  were  pleaded  ? 

To  constitute  a  party  a  bona  fide  holder,  it  is  now  only  neces- 
sary that  he  should  have  taken  the  paper  for  value  advanced  in 
in  the  ordinary  course  of  business.  He  is  not  bound  to  make 
inquiries,  nor  to  act  upon  circumstances  which  would  put  an 
an  ordinarily  careful  man  upon  inquiry,  unless  they  are  of  such 
a  character  as  to  impeach  the  honesty  of  the  holder.  Gross 
negligence,  even,  has  been  held  insufficient  to  impeach  his 
holding, ''  where  a  party  has  given  consideration  for  the  bilL" 
Goodman  v.  Har?ey,  4  Ad.  £  E.  870 ;  Belmont  Branch  Bank 
V.  Hoge,  35  N.  Y.  65,  and  cases  there  cited. 

I  do  not  deem  tlie  decision  of  this  point  necessary  to  the 
determination  of  this  case,  and  therefore  express  no  opinion 
npon  it 

The  only  other  ground  of  error  urged  is,  that  the  court  al- 
lowed a  deduction  from  the  amount  of  the  proceeds  of  the 
judgment  upon  the  security  assigned  to  the  plaintiffs  "  beyond 
the  legal  poundage  and  fees  of  the  sheriff" 
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Backlej  t.  Hope, 

The  groM  amount  proceeds  of  the  notes  yrere  one  thousand 
sine  bandit  and  twenty  dollars  and  seventy-four  cents.  From 
which  were  deducted  by  the  sheriff: 
For  auctioneer's  fee%       .       .       ^       .       •       •       $108  79 

Bent,  118  57 

Sherirs  Ml, 94  64 

Attorney's  fees^ 100  00 

$421  98 
No  special  objection  to  any  partioalar  item  was  made,  only 
ttf  judge  was  requested  to  charge  that  no  deduction  could  be 
made  ^beyond  the  legal  poundage  and  fees  of  the  sheriS" 
Therefore,  if  either  or  any  part  of  either  of  the  other  items 
mig^t  |»coperIy  be  deducted,  the  objection  (kil& 

In  entering  up  the  judgment  no  attorney's  fees  were  in- 
cfodedy  and  the  judgment  was  not  all  collected,  from  insuffi- 
ciency of  property.  It  was  entirely  proper,  then,  to  deduct  a 
reasonable  compensation  for  the  attorneys ;  not  entirely  to  be 
gotenied  by  the  fee  bill,  but  a  sum  pi^per  as  between  attorney 
ad  dient 
The  judgment  diould,  therefore,  be  affirmed,  with  cosis. 

All  the  judges  concurred,  except  Smith  and  Hunt,  JJ.,  and 
exoept  FoKTBB,  J.,  not  voting. 

Jo^ment  affirmed,  with  costs. 


HACfELEY  9.  HOPIL 

DecBttkber,  i868L 

Aft«r  a  sole  plsinUfiT  has  assigned  his  interetl  in  the  sabjeef  of  fitf^atfoa 
to  one  of  several  defendants,  and  a  decrse  has  been  siade  fat  teror  of 
sitdi  defendant  againU  the  other  defendant^  an  appeal  eannot  be  main- 
ttrtned  in  tha  name  of  the  pfadntiff  for  the  benefit  of  the  mnmoeeaaM 
defendant ;  and  each  an  appeal  with  the  usoal  undertaking  to  staj  pro- 
ceedings ia  not  eflbetoal  to  staj  the  execvtion  of  the  deeree. 

Andrew  J.  Hackley  brought  an  action  against  Anthony  &  ISLape 
and  Joshua  Burt,  in  the  supreme  court,  for  an  aeoounting  and 
settlement  of  partnerdrip  seconnis,  and  a  diTiskm  of  the  ftiada 
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BDiong  the  partnersy  who  had  each  a  one-thiid  intoast  All  of 
the  funds  of  the  cc^Murtiicrriiip  weie  in  the  handi  of  the  defend- 
ant Hope.  The  defendant^  EU^and  Bart,  united  in  a  joint 
answer,  the  defendant  Hope  admitting  that  there  was  a  balance 
in  his  hands  belonging  to  himself  and  defendant  Burt,  and 
daiming  that  Hacfalej  had  been  paid  in  full  his  diare. 

There  was  no  pretense,  npon  tiie  trial,  that  Bnrt  had  been 
paid  his  share,  but  the  controversy  was  between  the  plainti^^ 
Haekky,  and  Hope  and  Bnrt  the  defendants.  Dnriug  the  trial, 
HacUqr  and  Hope  settled  and  adjusted  all  their  acoonnts  in 
delation  to  the  copartnership  iVinds,  and  Haokky  assigned  and 
temsfened  all  his  interest  in  the  concern  to  Hope ;  and  this 
setUement  and  release^  between  Hope  and  Haekky,  being  put 
in  evidence,  the  referee  decided  that  Hackley  of  course  was  not 
entitled  to  any  decree  in  his  fiivor,  and  made  a  decree  against 
Hope,  in  Ihvor  of  Bur^  for  over  seven  thousand  dollars.  Hope 
has  not  q>pealed  firom  this  decree,  but  the  plaintiil^  Hackley, 
has,  and  gave  the  usual  undertaking  to  stay  all  proceedings  on 
ttie  judgment*  This  appeal  of  Hackley,  it  now  turns  out  is 
prosecuted  for  &e  benefit  of  Hope.  The  defendant  Burt  hav- 
ing issued  an  execution  on  his  decree  against  Hope,  he  made  a 
motion  at  special  term  to  set  the  same  aside,  which  was  denied, 
and  Hope  appealed  to  the  general  term,  when  the  order  of  the 
qiecial  term  was  affirmed,  and  Hope  again  appealed. 

B.  Sewdl  and  J.  P.  Pierce^  for  defendant  Hope. 

i      /•  31  Pingrief  attorney  for  defendant  Burt 

'  Masov,  J.  [After  stating  the  facts  as  above.] — The  question 
is  here  presented  whether  Hackley's  iq>peal  from  the  whole 
Jodgment  stayed  all  proceedings  on  Burt's  deoree  againi^  Hope ; 
if  80^  then  the  execution  which  Burt  has  caused  to  be  issued 
'BwRon,  must  be  set  aside.  The  rule  in  dianceiy  is,  that  no 
one  can  sf^al  from  an  order  or  decree  who  is  not  injured  there- 
by^ and  even  a  party  who  is  aggrieved  by  one  brandi  of  a  de- 
cree does  not  tiiereby  acquire  a  right  to  call  in  question  another 
potion  of  the  decree,  which  has  no  bearing  or  effect  upon  his 
iq^ts  or  interests;  Ouyler  v.  Morriand,  6  Paiffe,  273;  Idley 
9.  Bowen,  11  Wend.  227. 
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Andy  where  a  party  has  released  all  his  interests  in  a  suit,  he 
has  no  right  to  appeal  from  an  order  or  decree  made  therein 
which  does  not  prejudice  him^  although  it  may  be  wrong  as  to 
other  parties.  Steele  v.  White,  2  Paige,  478.  Hackley  having 
transferred  and  released  all  his  interest  in  the  subject  matter 
of  the  litigation  to  the  defendant  Hope,  and  there  being  no  de« 
cree  personally  against  Hackley  for  costs,  or  anything  else,  there 
is  no  ground  upon  which  his  appeal  from  the  decree  can  by  any 
contingency  ever  be  successfuL  The  defendant  Hope,  how- 
ever, claims  and  insists  that  such  appeal  being  perfected,  and 
the  proper  undertaking  to  stay  the  judgment  having  been  made 
by  Hackley,  it  operates  to  stay  all  proceedings  as  to  all  parties, 
and  that  consequently  Burt  had  no  right  to  issue  this  execution 
against  Hope. 

This  appeal  of  Hackley  does  not  bring  in  review  the  decree 
which  the  defendant  Burt  has  obtained  against  Hope ;  a)id  this 
undertaking,  which  Hackley  has  given  on  his  appeal,  cannot, 
upon  any  just  or  reasonable  construction  of  section  335  of  the 
Code,  be  held  to  stay  that  judgment.  The  language  of  the 
section  is :  ^^  If  the  appeal  be  from  a  judgment  directing  the 
payment  of  money,  it  shall  not  stay  the  execution  of  the  judg- 
ment, unless  a  written  undertaking  be  executed  on  the  part  of 
the  appellant  by  at  least  two  sureties,  to  the  effect  that,  if  the 
judgment  appealed  from,  or  any  part  thereof,  be  affirmed,  or 
the  appeal  be  dismissed,  the  appellant  will  pay  the  amount  as 
to  which  the  judgment  shall  be  affirmed,  if  it  be  affirmed  only 
in  part,  and  all  damages  which  shall  be  awarded  against  the 
appellant  upon  the  appeal^  Code  of  Pro.  §  335.  This  appeal 
of  Hackley's  cannot  be  regarded  as  an  appeal  from  the  judg- 
ment which  Burt  obtained  against  Hope,  and  consequently  the 
undertaking  of  Hackley  cannot  reach  it,  and  upon  no  construc- 
tion should  it  be  held  to  stay  the  execution  thereof.  If  the  two 
thousand  dollars  which  Hope  paid  to  Hackley  was  due  him  on 
a  just  accounting,  the  eflTect  probably  would  be  to  diminish  the 
funds  in  Hope's  hands  to  be  divided  between  him  and  Burt, 
and  it  would  follow  that  Burfs  decree  against  Hope  is  too 
large. 

If  this  is  so,  Hope  should  have  appealed  there&om,  and  thea 
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it  could  have  been  corrected.    Not  haying  done  so,  he  must  sof  ^ 
&r  the  consequences. 
The  order  appealed  from  must  be  affirmed. 


Clebke,  J^  expressed  the  same  views. 
A  majority  of  the  judges  concurred. 
drder  affirmed,  with  costs. 


HALL  V.  THE  CITY  OP  BUPPALO. 

September,  1864. 

Where  the  special  daties  of  a  comptroller  of  a  municipal  corporation  are 
not  defined  bj  law,  proof  of  hia  oaage  to  receive  and  file  notices  afi'ect- 
ing  the  indebtedness  of  the  city  is  sufficient  in  an  action  against  the  con- 
poration  to  cast  on  them  the  burden  of  proof  that  his  duties  did  not  in 
dude  the  subject  in  question. 

One  who  had  performed  work  for  a  municipal  corporation  under  an  agree- 
ment bj  which  he  was  to  be  paid  in  orders  on  the  general  fund  to  be 
paid  from  the  tax  of  a  certain  year,  afterward,  for  valuable  considera- 
tions, gave  orders  on  the  comptroller  of  the  city  to  pay  the  former 
orders,  when  they  should  become  due,  to  certain  third  persons  ;  and 
the  latter  orders,  so  drawn  by  the  contractor,  were  presented  to  the 
comptroller  and  filed  in  his  office.     Seld,  that  they  operated  as  assign- 

.  ments  pro  iatUo,  of  the  moneys  due  to  the  contractor,  and  being  pay- 
able from  a  particular  fund  to  arise  at  a  future  day,  were  not  bills  of 
exchange,  and  need  not  be  accepted  to  make  the  drawee  liable.* 

It  is  not  necessary  that  the  city  should  have  specific  notice  that  the  or- 
ders were  given  for  valuable  consideration.  Knowledge  of  the  fact  that 
the  orders  had  been  given,  is  sufficient  to  put  the  city  on  inquiry. 

The  holders  of  the  orders  may  resort  in  the  first  instance  to  the  city,  to 
enforce  their  demands,  without  proving  that  the  maker  of  Ihe  orders 
has  become  insolvent;  for  the  making  of  the  orders  is  an  assignment 
pro  tanto  of  tne  claim  against  the  city. 

Joel  Hall  and  five  other  persons  brought  this  action  against 
the  city  of  Buffalo  and  Moses  Baker,  and  seven  others. 
The  following  facts  were  found  by  the  referee. 
A  city  contractor,  Moses  Baker,  in  October,  1849,  had  made 

*  ated  on  this  point  in  Parker  «.  City  of  Syracuse  81  N,  7,  S7G. 
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wiUi  the  city  of  Buffalo  a  contract  to  grade  and  611  certain  mar- 
ket grounds,  for  which  he  was  to  paid  in  orders  on  the  general 
fund  of  the  city,  to  be  paid  from  the  tax  <^  the  jpsr  1850. 
liaker,  for  a  valoable  consideration,  from  time  to  time  drew  and 
delivered  to  one  Edwin  Rose,  orders  on  Cadwallader,  the  comp- 
troller of  the  city,  of  one  of  which  the  following  is  a  copy. 

"  Mr.  Gadwallader,  Comptroller : 

''  Please  pay  K  Bose  or  order  $700^  in  orders  on  my  contract 
for  filling  Elk  street  market  grounds,  when  the  same  are  drawn, 
and  oblige,  yours,  &&,  M.  Baker.  ^ 

The  several  OTders,  soon  after  they  were  drawn,  were  left  with 
the  comptroller,  and  by  him  put  on  file  and  pinned  to  Baker's 
contract  with  the  city.  Afterward,  Edwin  Bose,  for  valuable 
considerations,  drew  sab-orders  on  the  comptroller  in  &Tor  of 
various  persons,  and  among  others,  in  fietvor  of  the  jnresent 
plaintiff.  Hall ;  and  these  sub-orders  were  also  delivered  to  the 
comptroller,  and  filed  by  him  in  his  office,  junned  to  the  oon- 
tcact  between  the  city  and  Baker. 

The  city  collected  the  assessment  necessary  to  pay  the  ocm- 
tractor ;  and  afterward  and  before  the  commencement  of  the 
action,  the  owners  of  several  sub-orders  drawn  by  Bose,  de- 
manded of  the  city  of  Buffalo  the  payment  thereof  and  the  re- 
qnisite  orders  therefor,  which  were  refused* 

On  November  14^  1851,  Baker  served  on  the  comptroller  a 
notice  in  writing,  requiring  him  to  take  notice  thai  he  thereby 
coimtermanded  all  orders  given  by  him  to  said  Bose. 

Prior  to  June  1, 1852,  Baker's  contract  with  the  city  was  ad- 
justed, the  work  accepted,  and  the  common  council  passed  a 
resolution  directing  an  order  to  be  drawn  for  the  balance  on  the 
appropriate  fund,  for  one  thousand  and  three  dollars  and 
twenty-six  cents  in  favor  of  Moses  Baker,  and  such  order  was* 
pursuant  thereto,  drawn  by  the  city  clerk  in  favor  of  Moses 
Baker  and  delivered  to  the  comptroller. 

Afterward  Moses  Baker  sued  the  city  on  the  contract  for  said 
amount,  and  obtained  a  judgment  therefor  against  the  city,  bnt 
Bose  and  the  owners  of  die  sub-orders  were  not  made  parties  to 
that  action. 

It  was  custonmry  in  the  comptroller's  office  when  contracts 


COURT  OF  APPEALS.  dOg 


HaU  «.  City  of  BaSklo. 


for  vork  bad  been  nmde  !d  similar  oases,  to  reoeiTe  contractor^a 
orders  and  sub-orders  like  those  in  question ;  and  when  orders 
were  directed  by  the  oonunon  council  to  be  drawn  pursoanfe  to 
such  contracts,  to  delirer  them  to  the  persons  holding  the  con- 
tractor's orders  therefor,  aad  to  diride  them  for  that  purpoae. 

On  the  refusal  of  the  city  to  pay,  this  action  was  brought^  all 
the  holders  of  orders  and  sub-orders  who  would  consent  being 
made  plain  tifls,  and  the  rest  being  mode  defendants. 

The  relief  demanded  in  this  action  was  an  adjudication  of 
the  rights  and  interests  of  the  individual  parties  both  plaintiff 
^id  defendant,  in  the  fund  alleged  to  be  due  from  the  city  of 
Buffalo,  and  represented  by  the  ord^  drawn  by  authority  of 
the  common  council  in  &yor  of  Baker.  The  answer  of  the 
city  of  Bufialo  denied,  (1)  tliat  any  sucli  orders  had  been  drawn 
by  Baker ;  (2)  that  Ui^y  had  been  accepted  by  the  city ;  (3)  that 
the  assignments  of  the  orders  or  interests  set  forth  in  the  com- 
plaint had  been  ex^uted*    No  other  defense  was  set  up. 

A  judgment  was  rendered  in  favor  of  the  plaintiffs,  &om 
which  the  city  of  Buffisdo  appealed. 

Tf^e  court  at  general  term  affirmed  the  judgment,  holding 
that  the  old  usage  of  the  comptroller's  office  as  to  the  division 
of  orders  had  nothing  to  do  with  the  case.  That  the  city,  by 
not  denying  the  allegation  that  there  was  a  balance  due  Bak^« 
admitted  it,  and  stood  in  the  position  of  fund  holders  between 
the  several  claimants,  and  should  have  paid  the  money  into 
court  and  obtained  an  order  that  the  claimants  interplead. 
Also  that  the  finding  by  the  referee  that  Baker  had  obtained  a 
judgment  against  the  city,  for  the  sum  in  question,  which  had 
been  paid  and  satisfied,  could  not  affect  the  case  as  presented 
by  the  pleadings,  and  that  the  pleadings  could  not  then  be 
amended. 

From  this  judgment  the  city  of  Buffalo  appealed. 

IT.  S.  Cuttijuj,  for  defendants,  appellants. 

II.  C.  Day,  for  plaintiflE^  respondents. 

Dexio,  Ch.  J. — It  is  not  surprising  that  the  common  coun- 
cil of  the  city  should  have  declined  the  task  of  settling  the 
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rights  of  the  claimants  to  the  moneys  which  Baker  had  earned, 
and  should  have  preferred  to  cut  the  knot,  which  it  had  be- 
come difficult  to  untie,  and  by  acting  upon  Baker's  revocation 
of  the  orders  which  he  had  given,  and  paying  the  money  di- 
rectly to  hiuL  They  seem  to  have  made  that  election  by  direct- 
ing a  draft  on  the  treasury,  for  the  balance,  to  be  given  him. 
It  is  not  apparent  why  the  draft  was  not  paid  without  a  suit  If 
it  was  thought  that  a  judgment  in  his  favor  would  protect  the 
city  against  the  demands  of  the  parties  holding  the  orders,  it 
was  a  mistake.  If  these  parties  had  acquired  claims  on  the 
funds  which  the  city  was  bound  to  recognize,  that  obligation 
could  not  be  discharged  by  any  judgment  resulting  from  a  liti- 
gation to  which  they  were  not  parties.  The  case  therefore  is 
the  same  as  though  they  had  voluntarily  paid  the  money  to 
Baker,  in  total  disregard  of  the  orders  which  he  had  given. 

The  evidence  is  quite  satisfactory  to  charge  the  city  with  no- 
tice of  the  existence  of  these  orders.  They  were  actually 
lodged  with  the  comptroller  soon  after  they  were  drawn,  and 
this  was  in  pursuance  of  a  practice  prevailing  in  that  office. 
The  special  duties  of  the  comptroller  are  not  prescribed  by  the 
charter,  further  than  by  declaring  that  any  financial  power  or 
duty  confided  to  any  city  officer  may  be  vested  exclusively  in 
him.  L.  1843,  p.  120,  §  12.  This  authority,  together  with  the 
custom  found  by  the  referee,  was  sufficient,  prima  facie,  to  cast 
the  071U8  upon  the  city  of  showing  by  their  by-laws  that  his 
duties  did  not  embrace  the  subject  of  the  city  indebtedness.  A 
corporation  consists  of  officers  and  agents,  some  of  whom  must 
represent  the  corporate  body  in  such  a  sense  as  to  render  him  a 
proper  party  to  receive  such  a  notice.  Baker's  revocation  of 
the  orders  was  served  upon  the  comptroller,  and  as  the  common 
council  acted  upon  that  revocation,  the  presumption  is  inevita* 
ble  that  the  revocation  came  to  its  knowledge,  and  as  it  pre- 
supposed the  existence  of  orders,  it  was  sufficient  at  least  to  put 
it  upon  inquiry.  I  do  not  say  that  what  was  done  by  the  comp- 
troller amounted  to  a  contract  with  the  holders  of  the  orders,  in 
the  nature  of  an  acceptance  or  engagement  to  pay  them.  It  was 
sufficient  to  charge  the  city  with  notice  of  the  orders  and  of 
their  contents. 

The  question  then  is  whether  the  orders,  they  having  been 
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given  for  value,  amounted  to  an  assignment  or  appropriation 
of  portions  of  the  indebtedness  which  was  accruing  in  Baker's 
favor  against  the  city,  to  the  benefit  of  the  payees,  respectively. 
I  do  not  suppose  that  any  privity  of  contract  is  established  be- 
tween the  city  and  the  holders  of  the  orders.  It  is  sufficient  if 
these  holders,  by  their  transactions  with  Baker  and  the  notice 
to  the  corporation,  had  acquired  an  equitable  interest  in  the 
fund.  If  that  be  established,  it  follows  that  the  city,  as  the 
holder  of  the  fund,  was  the  trustee  of  the  parties  interested  in 
it,  and  could  not  equitably  do  anything  to  prejudice  the  interest 
of  these  parties.  That  the  holders  of  the  orders  had  acquired 
such  an  interest  seems  to  me  well  established  by  authority.  In 
Bow  V.  Dawson,  1  Ves,  Sr.  331,  it  appeared  that  one  Gibson 
had  lent  money  to  parties  under  whom  the  defendant  claimed, 
and  gave  them  an  order  on  Swinburne,  the  deputy  of  Horace 
Walpole,  who  was  an  officer  of  the  exchequer,  for  the  payment 
out  of  the  moneys  due  to  him  from  Walpole,  out  of  the  ex- 
chequer, of  four  hundred  pounds  to  one  of  the  persons,  and  two 
hundred  pounds  to  the  other,  "  value  received."  The  question 
was  whether  the  representatives  of  these  persons  were  entitled  to 
a  specific  lien  upon  the  moneys  due  from  the  exchequer  to  the 
estate  of  Qibson,  he  having  become  a  bankrupt,  and  it  was  held 
that  they  were  entitled  to  such  lien.  Lord  Habdwicke  said: 
^This  draft,  which  amounts  to  an  asoigument,  is  deposited 
with  the  officer,  Swinburne,  and  therefore  is  attached  immedi- 
ately upon  it,  so  that  Swinburne  could  not  have  paid  the  money 
to  Gibson,  supposing  he  had  not  been  bankrupt,  without  mak- 
ing himself  liable  to  the  defendants,  because  he  would  have 
paid  it  with  full  notica  of  the  assignment  for  a  valuable  con- 
sideration.^' 

In  Yeates  v.  Groves,  1  Vcs.  Jr.  280,  the  facts  were  that  Daw- 
son owed  Yeates  and  Brown  four  hundred  and  fifty  pounds,  for 
which  they  held  his  note.  By  an  arrangement  between  Dawson 
and  Groves  and  Dickinson,  the  latter  was  to  purchase  a  dwell- 
ing-house of  Dawson.  Yeates  and  Brown  pressed  Dawson  for 
payment  on  the  note,  and  he  gave  them  an  order  on  Groves 
and  Dickinson  for  the  amount  of  the  note  out  of  the  purchase 
money  of  the  house  **for  value  received,'*  and  the  note  was 

given  up.    The  order  was  not  accepted,  but  Groves  and  Dick- 
20 


806  NEW  lOEK 


Hall  V,  City  of  Bufiklo. 


insoQ  yerbally  agreed  that  when  the  purchase  money  was  to  be 
paid,  Brown  should  receiye  notice  to  attend.  Dawson  afterward 
became  bankrupt.  Loi-d  Chancellor  Thublow  said :  ^*  This  is 
nothing  but  a  direction  by  a  man  to  pay  part  of  his  money  to 
another  for  a  foregone  valuable  consideration.  If  he  could 
transfer  ho  has  done  it ;  and,  it  being  his  own  money,  he  could 
transfer.  The  transfer  was  actually  made.  They  were  in  the 
right  not  to  accept,  as  it  was  not  a  bill  of  exchange.  It  is  not 
an  inchoate  business.  The  order  fixed  the  money  the  moment 
it  was  shown  to  Groves  and  Dickinson.''  And  he  made  a  decree 
accordingly. 

Passing  over  a  considerable  period  of  time,  we  come  to  Lett 
V.  Morris,  4  Sim.  G07,  where  a  builder,  who  was  erecting  a  house 
under  a  contract,  gave  an  order  to  one  who  had  furnished  him 
with  lumber,  for  certain  sums  out  of  moneys  which  would  be- 
come payable  to  him  on  the  contract  It  was  held  a  good 
equitable  assignment,  and  so  much  of  these  moneys  as  the 
orders  called  for  was  decreed  to  be  paid  to  the  holder  of  the 
order.  See,  also,  to  the  same  general  purport.  Burn  v.  Canralho, 
4  Afjflne  &  C.  690 ;  and  Bodick  v.  Oandell,  16  Etig.  Law  £  Eq. 
22.  In  the  first  of  these  cases,  Lord  Chancellor  Cottekham 
laid  down  the  equitable  principle  in  these  words :  '^  In  equity, 
•on  order  given  by  a  debtor  to  his  creditor  upon  a  third  person 
having  funds  of  the  debtor  to  pay  the  creditor  out  of  such 
funds,  is  a  binding  equitable  assignment  of  so  much  of  the 
fuad.''  lie  quotes  the  dictum  of  Lord  Eldok  in  Exp.  South, 
3  Swansi.  293,  as  follows :  *^  It  has  been  decided  in  bankruptcy 
that  if  a  creditor  gives  an  order  on  his  debtor  to  pay  a  sum  in 
discharge  of  his  debt,  and  that  order  is  shown  to  the  debtor,  it 
hinds  hitn.  On  the  other  hand,  this  doctrine  is  brought  into 
doubt  by  some  decisions  in  the  courts  of  law  which  require 
that  the  party  receiving  the  order  should  in  some  way  enter 
into  a  contract  That  has  been  the  course  of  their  decisions; 
but  it  certainly  is  not  the  doctiine  of  this  court^  Lord  Oar- 
TBNHAH  adds  that  *^  it  is  upon  this  principle  that  assignments 
of  future  freight,  and  of  non-existing  but  expected  funds,  have 
been  enforced  in  equity." 

The  principle  of  these  cases  has  been  adopted  and  freqnentlj 
acted  on  in  this  country.    2  Siory  Eq.  Jur.  1044 ;  Peyton  v. 
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Hallett,  1  Cai.  363 ;  Weston  v.  Barker,  12  Johns.  276 ;  Bradley 
V.  Boot,  5  PaiffCj  C32 ;  Morton  y.  Naylor,  1  H%ll,  583.  Many 
other  cases  of  a  similar  character  are  referred  to  in  those  which 
have  been  cited.  In  Field  v.  Mayor,  &c  of  N.  Y.,  6  JV.r.  179, 
a  similar  question  came  before  this  conrt  One  who  had  con- 
Iracts  with  the  corporation  of  the  city  of  New  York  for  print-  * 
ing,  for  a  valuable  consideration,  assigned,  to  a  party  under 
whom  the  plaintiff  claimed,  his  bills  against  the  corporation, 
to  the  amount  of  one  thousand  five  hundred  dollars,  to  be  paid 
after  two  prior  assignments  had  been  satisfied.  The  only  no- 
tice given  to  the  city  was  a  letter  to  the  comptroller,  aocom* 
panicd  with  a  copy  of  the  assignment  It  was  held  that  the 
assignment  was  a  transfer  enforceable  in  equity,  and  that  the 
plaintiff  was  entitled  to  a  decree  against  the  city.  See  also 
Lowery  v.  Steward,  25  N.  Y.  239. 

The  orders  in  these  cases  were  not  bills  of  exchange.  They 
were  payable  out  of  a  particular  fund,  and  that  fund  was  to 
arise  and  be  made  available  subseqently  to  the  drawing  of  the 
orders,  and  there  is  some  doubt  whether  they  could  be  con- 
sidered as  payable  in  money.  The  judgment  which  it  is  pro- 
posed to  give  will  not  be  in  any  respect  hostile  to  the  cases 
which  hold  that  the  drawee  of  a  proper  bill  is  liable  to  the 
holder  only  upon  an  acceptance  of  the  bill.  Luff  v.  Pope,  5 
urn,  413,  41 T;  Harris  v.  Clark,  3  N.  F.  93;  Mandeville  v. 
Welch,  5  Wlieai.  277.  The  point  decided  in  the  last  case  was 
that  the  drawing,  by  a  creditor,  of  a  bill  upon  his  debtor,  in 
bvor  of  a  third  person,  with  some  other  slight  circumstances, 
did  not  amount  to  an  assignment  of  the  debt  Stress  was  laid 
by  the  counsel,  who  argued  against  the  position,  that  it  was  an 
assignment,  upon  this  circumstance,  that  the  bill  was  general 
and  not  payable  out  of  a  particular  fund.  What  was  said  by 
Judge  Stout,  in  giving  the  reasons  of  the  court,  of  the  impos- 
sibility of  dividing  a  demand  by  an  assignment  of  a  portion  of 
it,  was  probably  correct  in  the  application  which  he  made  of 
the  principle ;  but  if  it  was  intended  to  state  that  equity  would 
not  protect  an  assignment  of  a  part  of  a  demand,  the  dictum 
is  hostile  to  nearly  all  the  cases  I  have  referred  to,  and 
especially  to  the  one  in  this  court  which  distinctly  jiresented 
that  feature. 
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The  orders  in  this  case  were  not  expresssd  to  be  for  value  re- 
ceived, as  in  some  of  the  cases  cited.  It  was,  however,  proved 
fuid  found  that  they  were  given  for  value.  I  do  not  think  it 
was  necessary  for  the  city  to  have  had  specific  notice  of  that 
circumstance.  The  drawing  of  the  first  class  of  orders,  and  the 
transfer  by  Bose  of  the  interest  which  they  were  supposed  to 
create,  was  sufficient  evidence  to  put  the  city  upon  inquiiy, 
and  to  show  conclusively  that  Bose  was  not  the  mere  agent  of 
Baker.  A  proper  inquiry  would  have  disclosed  the  fact  that 
they  were  given  for  a  valuable  consideration. 

The  appeal  being  on  behalf  of  the  city  alone^  no  question  is 
presented  respecting  the  distribution  of  the  money  among  the 
different  claimants.  The  recovery  was  for  the  precise  amount 
which  the  city  would  have  owed  Baker  if  ho  had  not  parted 
with  his  clavn.  The  orders  which  he  had  given  to  Bose  ex- 
ceeded the  whole  balance  in  his  favor.  It  cannot,  therefore,  be 
0aid  that  injustice  has  been  done  to  the  city,  even  should  the 
disposition  of  the  moneys  be  inaccurate,  of  which  I  have  found 
no  evidence. 

It  is  objected  that  it  was  not  proved  that  Baker  was  insol- 
vent; and  that  is  true,  though  this  contest  among  his  creditor^ 
leads  to  a  strong  inference  that  such  was  the  facL  I  do  not 
iee,  however,  that  it  was  essential  to  establish  that  fact 
If,  as  has  been  held,  the  drawing  of  the  orders  was  a  trans- 
fer/;ro  tanio  of  the  debt,  the  holders  were  entitled  to  resort  in 
the  first  instance  to  the  city  to  enforce  their  demands,  and  it 
would  have  been  no  answer  for  the  city  to  say  that  they  might 
have  had  a  remedy  against  Baker. 

It  is  readily  seen  that  the  principle  which  we  feel  bound  to 
act  upon  may  operate  inconveniently  upon  parties  owing  de- 
mands of  this  character,  by  obliging  them  to  arrange  with  sev- 
eral parties  claiming  under  the  one  with  whom  they  had  con«- 
taracted.  But  the  same  difficulty  frequently  arises  where  a  cred- 
itor has  parted,  by  formal  transfers,  with  the  whole  or  portions 
of  the  debt  The  law  affords  the  debtor  a  remedy  in  the  nature 
pf  a  suit  of  interpleader,  so  that  it  is  his  own  fault  if  he  pays  to 
n  person  not  entitled.  If  the  rule  would  still  operate  inconve- 
niently to  municipal  corporations,  who  are,  perhaps,  more  ex- 
posed than  others,  to  be  embarrassed  with  conflicting  daims^  it 
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ts  for  the  legislature  to  protect  them.  They  might  also  provide 
by  express  agreement  that  they  should  not  be  obliged  to  recog- 
nize deriyative  claimfl  arising  out  of  a  contract  for  a  public  im- 
provement 
I  am  in  favor  of  affirming  the  judgment  appealed  from. 

IxGRAHAM,  J. — The  indebtedness  of  the  city  of  Buffalo  for 
the  umount  claimed  by  Biker  a3  due  him  is  admitted^  it  being 
alleged  in  the  complaint  and  not  denied  in  the  answer.  Tho 
only  allegations  denied  in  the  answer  of  Uie  appellants  are ; 
1.  As  to  the  drawing  of  the  orders  by  Baker;  2.  The  accept- 
ance of  the  orders  by  the  city ;  and  3.  Whether  the  assignments 
of  the  orders  set  forth  in  the  complaint  were  executed.  The 
first  and  third  of  these  defenses  were  proved  on  the  trial,  and 
were  found  by  the  referee  against  the  defendants.  I  do  not  un- 
derstand the  appellants  as  insisting  on  these  defenses.  The  only 
remaining  one  set  up  in  the  answer  is  as  to  the  acceptance  by 
the  defendants  of  the  orders,  so  as  to  bind  the  city  to  the  pay- 
ment. 

The  referee  finds  that  Baker  drew  five  orders  on  the  comp- 
troller in  favor  of  Bose,  for  the  sum,  in  all,  of  one  thousand  one 
hundred  and  eighty-nine  dollars  and  seventy  cents.  That  Bose 
delivered  the  orders  to  the  comptroller,  who  annexed  them  to  the 
contract  of  Baker.  The  amount  due  Eose  was  subsequently 
reduced  somewhat  by  repayment  Afterward,  the  amount  due 
Baker  from  the  city  was  adjusted,  and  an  order  for  that  amount 
was  directed  by  the  council  to  be  drawn  in  favor  of  Baker. 

There  can  be  no  doubt  that  the  assignees  of  such  a  claim 
might  give  notice  of  the  assignment  to  them,  and  recover  the 
eomo  without  au  actual  accptance  by  the  debtor  of  the  order  or 
promise  to  pay  to  the  assignee.  This  was  held  in  Morton  v» 
Naylor,  1  Hill,  583.  Cowex,  J.,  says :  "  The  order  was  an 
equitable  assignment  of  the  rent  in  question,  with  notice  to 
Morton,  who  was  bound  to  pay  it  according  to  the  order, 
whether  he  had  accapted  or  nof  Wheeler  v.  Wheeler,  9  Cota. 
34.  Nor  is  it  any  objection  to  a  recovery  under  such  an  order 
or  assignment  that  it  is  not  for  tho  whole  of  the  balance  duei 
Taylor  v.  Bates,  5  Cow.  376;  Pattison  v.  Hall,  9  Id.  74'f; 
Field  V.  Mayor,  &c.  of  N.  Y.,  G  K  Y.  179.     Whether  thei« 
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was  or  not  any  valid  defense  in  the  matter  relied  on  by  the  ap- 
pellants, of  a  payment  to  Baker^  is  nnnecessary  to  be  decided  in 
this  action.  No  such  defense  was  set  np  in  the  answer,  and 
the  appellants  haye  no  right  to  avail  themselves  of  the  findings 
of  the  referee  which  may  have  been  necessary  under  the  issues 
raised  by  the  other  defendants. 

The  objection  that  notice  to  the  comptroller  was  not  notice 
to  the  city  of  Bafialo  is  taken  by  the  appellants.  In  Field  v. 
Mayor,  &c.  of  N.  T.,  supra,  the  same  objection  was  taken  and 
overruled.  The  court  say  the  notice  of  the  respondent's  claims 
was  served  upon  the  comptroller  while  in  his  office,  engaged  in 
the  duties  thereof,  and  was  beyond  all  doubt  sufficient 
.  I  think  the  judgment  should  be  affirmed. 

All  the  judges  present  concurred.  ^ 


Judgment  affirmed,  with  costs. 


». 


HALSTED  V.  McCHESNEY. 

December,  1865. 

A  Winning  80  Itarft.  S4. 

Plaintiff  gave  his  bond  to  a  third  peraon  for  the  benefit  of  his  (plaintiff's) 
wife,  and  aubaeqaentlj,  on  her  death,  was  appointed  her  administra- 
tor. HM,  in  action  bj  him,  as  administrator,  to  recover  the  bond,  that 
he  was  entitled  to  its  possession. 

De  Witt  G.  Halsted,  administrator^  &C.,  sued  Jonas  G.  McGhes- 
ney,  in  the  supreme  court,  to  compel  the  assignment  to  plain- 
tiff of  a  bond  for  fifkeen  hundred  dollars,  or  its  cancellation, 
on  the  ground  that  it  belonged  to  plaintiff's  wife,  the  intestate, 
at  her  decease. 

.  Eliia,  daughter  of  defendant,  intermarried  with  plaintiff,  in 
March,  1849,  and  died  in  December,  1855,  leaving  a  daughter, 
inue  of  the  marriage. 

The  defendant,  abont  fiye  yean  after  the  maniage,  gave 
plaintiiF  fifteen  hundred  dollars,  as  an  advanced  portion  to  his 
d^vgllter,  to  be  used  in  the  porchase  of  a  &nn;  upon  i^ree- 
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ment  that  plaintiff  Bhoold  execute  to  his  wife,  his  bond  for  the 
fifteen  hundred  dollars,  it  being  intended  to  secure  that  sum  to 
her.  The  bond  was  executed  at  the  time  of  the  transactioni 
and  delivered  to  defendant  for  safe-keeping.  About  a  year 
afterwards,  upon  the  suggestion  of  defendant  that  a  bond  from 
husband  to  wife  was  not  legal,  the  plaintiff  executed  a  new 
bond,  for  the  same  amount,  and  of  the  same  date,  directly  to 
the  defendant,  upon  his  promise  to  assign  it  to  his  daughter. 
After  the  death  of  his  daughter,  the  defendant  refused  to 
assign  the  bond,  or  recognize  it  as  belonging  to  her  estate ;  and 
this  action  is  brought  to  recover  it  by  the  plaintiff,  as  adminis- 
trator of  her  estate. 

Judgment  was  rendered  for  the  delivery  of  the  bond  to  plain 
tiff,  and  its  cancellation,  which  was  affirmed  at  general  term,- 
except  as  to  the  cancellation  of  said  bond.     The  defendant  ap- 
pealed to  this  court 

D,  L.  Seymour y  for  defendant,  appellant. 

W.  A.  Beachy  for  plaintiff,  respondent 

Davies,  J.  [After  stating  the  facts.] — The  plaintiff,  as  the  ad- 
ministrator of  the  estate  of  his  wife,  was  entitled,  by  virtue  of 
his  office,  to  take  into  his  possession  and  receive  all  the  per- 
sonal estate  belonging  to  his  deceased  wife  at  the  time  of  her 
decease.  As  the  judgment  of  the  special  term  was  modified  by 
that  of  the  general  term,  no  question  is  presented  in  reference 
to  the  cancellation  of  the  bond,  or  as  to  its  future  disposition. 
The  only  question  presented  is  whether  the  plaintiff  was  enti- 
tled to  take  and  receive  the  same.  This  court  is  concluded  by 
the  facts,  as  found  in  the  primary  tribunal.  It  is  well  settled 
that  we  cannot  review  these  findings,  q^d  therefore  our  only 
duty  is  to  ascertain  whether  the  conclusions  of  law  arrived  at» 
founded  upon  them,  are  correct  As  already  observed,  the  ad- 
ministrator is  entitled  to  take  all  the  personal  estate  belonging 
to  his  wife  at  the  time  of  her  death.  Patterson  t;.  Ellis,  11 
Wend.  259. 

There  would,  therefore,  seem  to  be  but  one  fact  to  be  ascer- 
tained, and  that  is,  was  this  bond  the  property  of  Mrs.  Halsted 
at  the  time  of  her  death  ?  This  inquiry  is  answered  by  the  first 
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finding  of  fact,  by  the  coart  which  tried  the  action,  which  is, 
that  the  bond  in  suit  was  the  property  of  Mrs.  Halsted  in  her 
lifetime.  The  court  was  asked  to  find  the  conyersd  of  this 
proposition  by  the  counsel  for  the  defendant^  and  expressly  re- 
fused so  to  find.  There  was  an  exception  to  such  finding,  but 
such  exception  presents  no  question  for  the  consideration  of 
this  court  If  either  do  the  refusals  to  find  certain  facts  which 
the  defendant's  counsel  supposed  were  proyen  at  the  trial,  and 
the  exceptions  to  such  refusals,  present  questions  which  this 
court  can  or  will  consider.  "We  gave  to  this  matter  a  very  care- 
ful examination  in  the  case  of  Cowing  v.  Greene,  decided  in 
this  court  in  December,  18G4.  And  we  cam3  to  the  conclusion 
that  this  court  could  not  review  either  the  findings  of  fact  in 
the  primary  tribunal,  or  its  refusals  to  find  any  facts  which 
cither  party  might  claim  to  be  established  on  the  triaL  We 
held  that  such  matters  belonged  exclusively  to  tlie  court  in 
which  the  action  was  pending,  anl  that,  wa?:i  iho  rc^cord  was 
brought  here,  questions  of  that  kindccuU  not  be  raised  for  our 
determination.  These  views  dispose  of  the  whole  case  as  made 
by  the  appellant,  and  it  is  clear  that  the  judgment  appealed 
from  must  be  affirmed,  with  costs. 

Campbell,  J. — ^An  arrangement  was  made  by  which  the 
plaintiff  was  to  purchase  a  farm,  and,  to  aid  in  such  purchase^ 
the  father  of  plaintiff  was  to  give  to  him  the  sum  of  one  thou- 
sand dollars,  and  the  defendant,  the  father  of  plaintiff's  wife, 
was  to  give  to  her  the  sum  of  fifteen  hundred  dollars,  which 
last  mentioned  sum  was  to  be  considered  and  treated  as  an  ad- 
vance to  his  daughter.  The  form  was  purchased  and  the  money 
paid  according  to  agreement,  and  the  defendant  took  from  the 
plaintiff  a  bond  direct  to  his  wife,  whereby  the  plaintiff  prom- 
ised and  consented  to  pay  to  her  the  said  sum  of  fifteen  hun- 
dred dollars  and  interest  thereon.  Thus  the  agreement  between 
all  the  parties  was  carried  into  complete  effect.  The  money  had 
then  passed  beyond  the  father's  recalL  The  plaintiff's  father 
had  paid  the  portion  which  he  had  agreed  to  give  to  his  son, 
the  defendant  had  paid  and  advanced  the  portion  which  he  had 
agreed  to  give  to  his  daughter,  the  farm  had  been  purchasedf 
and  the  money  invested  in  it  for  the  joint  benefit  of  the  hiuh 
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band  and  wife — the  wife's  interest  being  secured  by  the  hus- 
band's bond  to  her,  and  thus  the  arrangement  was  carried  into 
effect,  and  the  agreement  between  the  parties  executed.  It  was 
a  post-nuptial  contract  There  were  good  considerations  of 
love  and  affection  on  all  sides,  and  the  money  thus  freely  given 
under  such  an  arrangement  became  as  absolutely  the  property 
of  the  daughter  as  if  it  was  hers  by  inheritance  or  by  gift  from 
a  stranger.  The  father  of  the  wife  could  no  longer  control  it, 
and  could  not  regain  title  except  by  some  positive  act  on  the 
part  of  the  daughter — the  mere  fact  that  he  retained  possession 
of  the  bond,  could  give  to  him  no  title  to  the  money  it  was 
given  to  secure  the  payment  of  to  the  daughter.  When  after- 
wards, on  the  suggestion  to  the  plaintiff  by  the  defendant  that 
the  bond  held  by  the  latter  was  not  legal,  and  the  collection  of 
it  could  not  be  enforced,  the  plaintiff  at  once  consented  to  give 
a  new  bond,  and  which  was  accordingly  done,  the  plaintiff 
giving  to  the  defendant  the  bond  now  in  controversy,  being  a 
bond  of  same  date  as  the  first  bond,  but  made  payable  to  the 
defendant,  and  which  was  to  be  assigned  to  the  wife  on  her  re- 
quest. If  the  money  belonged  to  the  wife,  the  giving  of  this 
new  bond  did  not  change  or  affect  the  title,  except  that  it  may 
be  said  to  have  made  the  defendant  the  trustee  of  an  express 
trust,  being  a  contract  made  with  him  in  his  name  for  the  ben- 
efit of  his  daughter — the  plaintiff  *s  wife.  The  wife  died  leaving 
no  will,  and  in  her  lifetime  never  sold  or  assigned  this  bond  or 
the  money  it  was  intended  to  secure.  If  there  was  a  trust  it 
was  then  ended.  That  both  she  and  her  father  erred  as  to  the 
laF,  and  supposed  that  by  reason  of  the  bond  being  given  direct 
to  the  father,  that  the  same  belonged  to  him  and  could  only 
become  absolutely  hers  by  assignment  from  him  to  her,  is  very 
probable.  What  she  said  was  of  no  avail — she  did  nothing. 
The  title  to  the  money  would  not  be  changed  by  the  expression 
of  her  opinion  or  of  her  wish  that  it  should  go  back  to  her 
father. 

It  seems  to  me  very  clear  that  upon  the  undisputed  evidence 
in  this  case,  this  bond  belongs  to  the  estate  of  the  deceased 
wife,  and  the  husband,  as  her  administrator,  is  entitled  to  its 
possession  and  control. 

If  so,  this  judgment  should  be  affirmed. 
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All  the  judges  concurred  except;  Potteb,  J^  absent. 
Judgment  afiBrmed,  with  costs. 


HAMILTON  V.  GANTAED. 

September,  1866. 
AfflmUng  84  Bart,  KM. 

Under  an  agreement  to  deliver  com  "  in  ^ood  merchantable  order,"  the 
seller  is  bound  to  deliver  com  of  a  merchantable  quality. 

It  $eemt,  that  this  is  the  meaning  of  such  a  atipalation  ;  which  should 
not  be  confined  to  condition,  but  extends  to  quality ;  but  if  this  is  not 
so,  there  is  an  implied  warranty  of  quality  in  an  executory  agreement  to 
sell,  which  is  not  excluded  by  a  stipulation  as  to  condition.* 

William  Hamilton,  assignee  of  Smith  &  Mathews,  sued  Enos 
Ganyard,  in  the  supreme  court,  for  damages  in  not  deliyering 
the  com  contracted  for  in  the  following  agreement :  **  $50.  lie- 
ceiyed  from  Smith  &  Mathews,  $50,  on  account  of  my  crop  of 
com  now  growing  on  about  30  acres  of  ground,  to  be  delivered 
to  them  in  Bochester,  in  good  merchantable  order,  any  time 
after  the  first  day  of  January  nezt,  and  before  the  first  day  of 
May  next,  at  fifty  cents  per  bushel  of  sixty  pounds.  Dated 
Bochester,  August  26th,  1858.    Eiq^os  Ganyabd." 

Plaintiff  gaye  evidence  to  the  effect  that  between  the  dates 
fixed  in  the  contract  defendant  tendered  a  load  of  com,  under 
the  contract,  to  Smith  &  Mathews,  which  they  objected  was  wet 
and  muddy,  and  declined  to  receive  it,  on  the  ground  that  it 
was  not  of  merchantable  quality.  The  defendant's  evidence 
was  to  the  effect  that  it  was  well  cured  and  dry.  Only  about 
one  quarter  of  it,  however,  was  well  ripened;  the  rest  was  not 
sound.  There  was  also  a  conflict  of  testimony  as  to  whether 
**  merchantable  order''  includes  unripe  com  if  clean  and  dry. 

The  crop  was  about  forty-five  bushels,  and  the  market  price 
on  May  1,  about  seventy-five  cents. 


*  Compare  Rust «.  Eckler,  41  N.  F.  488 ;  Bartlett «.  Hoppock,  84  Id.  11& 
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The  judge  instructed  the  jury,  among  other  things,  "  that  by 
the  terms  of  the  contract  plaintiff  was  entitled  to  haye  the  com 
deliyered  in  good  merchantable  order ;  and  that  merchantable 
order  meant  the  kind  of  corn  that  was  called  so  in  market,  and 
did  not  mean  soft  corn ;  that  soft  com  was  not  good  merchant- 
able com,  and  that  plaintiff  was  not  bound  to  receive  any  com 
except  such  as  is  described  as  good  merchantable  com."  To 
which  defendant  excepted. 

Upon  a  verdict  for  plaintiff  judgment  was  entered. 

TJie  8upreme  cauri  afiSrmed  judgment,  on  the  ground  that  the 
right  claimed  by  defendant  was  to  deliver  the  whole  crop,  three- 
fourths  of  which  is  conceded  to  have  been  of  unmerchantable 
quality:  tendering  the  good  and  bad  together,  was  no  tender  or 
offer  of  performance,  and  the  purchasers  were  not  bound  to  re- 
ceive the  com  tendered,  but  might  treat  the  contract  as  broken, 
and  bring  their  action  for  damages  sustained.  Defendant  ap- 
pealed. 

James  L.  Angle,  for  plaintiff,  respondent ; — Submitted  the 
case,  relying  on  Beed  v.  Bandall,  29  N.  Y.  358. 


By  the  Court.— J.  0.  Smith,  J.— The  constmction  of  the 
contract  adopted  at  the  circuit  is  correct  The  defendant 
agreed  to  deliver  his  then  growing  crop  of  com,  at  a  future 
day,  in  good,  merchantable  order.  The  term  "  good,  merchant- 
able order,''  as  thus  used,  necessarily  implies  that  the  com  was 
to  be  of  merchantable  quality.  In  other  words,  the  parties  ex- 
pressly bargained  for  a  merchantable  commodity.  See  Beed  t*. 
Bandall,  above. 

Bat  if,  as  the  defendant  insisted  in  the  court  below,  the 
terms  used  related  merely  to  the  condition  of  the  corn,  and  did 
not  include  its  quality,  then  this  implies  an  agreement  that  the 
com  bargained  for  should  be  of  merchantable  quality,  as  the 
contract  was  what  is  called  executory.  A  contract  of  that  nature 
always  carries  an  obligation  on  the  part  of  the  vendor  that  the 
article  to  be  delivered  shall  be,  at  least,  salable ;  at  least  of  me- 
dium quality  or  goodness.  23  Wend.  350.  Such  implication  18 
not  repelled  or  limited,  in  the  present  case,  by  the  express  stip- 
ulation that  the  com  should  be  in  merchantable  order,  if,  as  is 
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now  assumed,  that  stipulation  be  held  not  to  apply  to  the  qual- 
ity of  the  com. 

The  single  load  of  com  offered  by  the  defendant  was  un- 
merchantable^  and  the  plaintiff's  assignors  had  a  right  to  de- 
cline to  receiye  it»  as  they  did,  on  that  ground.  As  the  defend- 
ant subsequently  declined  to  deliver  the  com,  because  that 
load  was  not  receiyedy  he  was  chargeable  with  a  breach  of  the 
contract. 

The  measure  of  damages  for  such  breach  was  the  difference 
between  the  market  value  of  the  com,  at  the  time  and  place 
specified  for  its  delivery,  and  the  contract  price,  together  with 
the  sum  paid  by  the  purchaser,  and  interest  thereon.  That 
measure  being  applied,  the  evidence  authorizes  a  recovery  to 
the  amount  of  the  verdict. 

The  judgment  should  be  affirmed. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs,  and  ten  per  cent  damages 


HARRIS  V.  THE  AMERICAN  BIBLE  SOCIETT. 

December,  1867. 
Berenizig  in  part  46  Barb.  410. 

Aoorpk>ration  chartered  for  the  purpose  of  receiving  and  holding  in  tmflt 
property  committed  to  them  by  bequest,  &c.,  in  trust  for  an  nnincor- 
porated  association,  with  power  to  execute  any  trusts  confided  in  them 
by  such  association,  may  take  a  fund  bequeathed  to  them  to  be  ex- 
pended under  the  direction  and  for  the  appropriate  uses  of  a  committee 
of  such  association. — ^Per  Follerton,  J. 

The  provision  of  the  Lates  of  18(K),  607,— that  a  testator  leaving  husband 
wife,  child,  or  parent,  shall  not  devise  to  benevolent,  &c.,  societies  more 
than  one-half  his  estate,  &c.,— is  peremptory,  and  may  be  insisted  on  bj 
any  person  who  would  derive  a  benefit  therefrom,  although  not  one  of 
the  relatives  designated  in  the  statute.  And  the  one-half  is  to  be  oom- 
pnted  with  reference  to  the  estate  at  the  time  of  the  testator's  death. — 

Per  FULLXBTOK,  J. 

Ellen  Harris  brought  this  action  against  Jeremiah  Sbght 
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and  others,  the  executors  of  Folkerd  C.  Sebring  and  his  widow, 
and  the  American  Bible  Society,  and  three  other  corporations, 
asking  that  a  partition  of  certain  lands  be  made,  the  construc- 
tion of  a  will,  determined,  and  for  general  relief 

The  facts  material  to  the  questions  in  this  court  were  these: 

Cornelius  Sebring  died  before  the  enactment  of  the  Bevised 
Statutes,  which  dispensed  with  the  necessity  of  words  of  in- 
heritance to  pass  a  fee.  He  left  two  sons  and  four  daughters, 
and  his  will  contained  the  following  provision :  "  I  give  and  be- 
queath my  son  Folkherd,  30  acres  of  land  on  which  he  now 
lives,  ♦  ♦  ♦  and  one-sixth  part  of  my  personal  property  not 
otherwise  disposed  ofl*'    The  land  referred  to  was  in  this  State. 

Folkherd  entered  and  enjoyed  the  land  devised,  until  his 
death,  in  1861.  He  died  without  issue^  but  leaving  a  widow, 
and  left  a  will,  by  which,  1,  he  devised  and  bequeathed  to  her 
the  use  of  all  his  property,  real  and  personal,  for  life.  2.  He 
directed  that  after  her  death  it  be  sold,  and  the  proceeds  paid 
**  to  the  following  named  charitable  societies,  in  four  equal  por- 
tions— that  is  to  say :  I  will  and  bequeath  one  fourth  of  all  such 
proceeds  to  my  executors  in  trust,  to  be  paid  over  to  the 
treasurer  of  the  American  Board  of  Commissioners  for  Foreign 
Missions,  or  the  person  or  persons  authorized  by  said  board  to 
receive  the  same,  expressly  for  them,  and  to  apply  it  to  the 
charitable  uses  and  purposes  of  said  board. 

"  I  further  will  and  bequeath  to  my  executors  in  trust  an- 
other fourth  part,  &c.,  ....  to  be  paid  over  by  them  to  the 
trustees  of  the  Presbyterian  House,  incorporated  April  21, 1855, 
by  the  legislature  of  Pennsylvania,  to  bs  expended  under  the 
direction  and  for  the  appropriate  uses  of  the  Home  Mission 
Committee  of  the  General  Assembly  of  the  Presbyterian  Church 
in  the  United  States  of  America.''  The  other  two  fourths  he 
gave  to  the  American  Bible  and  Tract  Societies. 

The  plaintiff  was  a  surviving  daughter  of  Cornelius  Sebring, 
and  brought  this  action,  joining  the  other  heirs  of  Cornelius, 
and  the  societies,  and  claimed  that  under  the  will  of  Cornelius, 
Folkherd  took  only  a  life  estate ;  also,  tiiat  the  interest  which 
vested  in  him  as  heir  would  not  pass  by  his  own  will,  because 
its  dispositions  were  void  by  reason  of  the  statute  cited  in  the 
opinion,  forbidding  one  leaving  a  (amily,  &c.,  from  devising 
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more  than  one-half  bis  estate  for  benevolenty  ftc,  parposos ; 
and  also,  because  of  uncertain ty,  and  because  the  societies  were 
not  competent  to  take. 

The  act  of  the  legislature  of  Pennsylvania^  referred  to  in  the 
will,  after  reciting  that  the  (General  Assembly  of  the  Presby- 
terian Church  had  appointed  John  A.  Brown  and  others  named 
<<  Trustees  of  the  Presbyterian  House,''  and  had  recommended 
that  an  act  of  incorporation  should  be  obtained,  and  should 
contain  a  general  piovision  authorizing  the  said  trustees  to 
hold  in  trust  for  said  assembly,  any  property  committed  to  them 
by  donations,  bequests,  or  otherwise,  created  those  persons  and 
their  successors  a  corporate  body,  by  the  name  of  the  '' Trustees 
of  the  Presbyterian  House,''  with  die  usual  powers. 

Section  4  declared,  **  that  the  trustees  hereby  incorporated, 
and  their  successors,  shall  he  subject  to  the  direction  of  the 
said  assembly  and  their  successors,  have  full  power  to  man- 
age all  funds,  property  and  effects  committed  to  their  care,  by 
gift,  purchase,  bequest  or  otherwise,  and  to  execute  any  trusts 
confided  to  them  by  the  said  general  assembly,  as  [or]  their  suc- 
cessors, in  such  manner  as  shall  be  deemed  most  adyantageous, 
and  not  contrary  to  law  or  the  intention  of  the  donor  or  testator.** 

The  judge  before  whom  the  cause  was*  tried  held  that  Folk- 
herd  took  a  fee  under  Cornelius'  will ;  that  only  the  widow 
could  interpose  the  statute ;  and  that  the  gift  of  proceeds  to 
the  societies  must  be  deemed  a  gift  of  personalty,  and  that 
the  societies  were  competent  to  take.  He  accordingly  dis-, 
missed  the  complaint 

Tfie  supreme  court,  at  general  term,  on  an  appeal  taken  by  the 
plaintiff,  held :  1.  That  in  the  will  of  Cornelius,— by  the  introduc- 
tory words,  by  the  absence  of  a  residuary  clause,  and  by  the 
gift  of  real  and  personal  property  in  the  same  clause  and  by  the 
same  words,  and  by  the  existence  in  the  same  will  of  a  devise 
of  the  homestead  to  another  son,  with  a  share  of  the  personal 
estffte,  couched  in  the  same  language, — the  testator's  intent  to 
pass  a  fee  was  apparent ;  citing  Charter  v.  Otis,  41  Barb.  625. 
2.  That  the  gifts  to  the  societies  were  of  proceeds— that  is, 
personalty,  and  not  land,  and  that  the  direction  as  to  the  sale 
was  valid  as  a  power  in  trust ;  that  the  act  of  1860  rested,  not 
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on  the  protection  to  be  given  to  families,  but  on  public  policy 
respecting  corporations,  and  might  be  interposed  by  any  party 
interested  in  the  estate,  and  that  therefore  the  bequests  to  the 
four  societies  were  valid  to  the  extent  only  of  one-half  of  the 
property  s.>  boqueathed  to  each.  The  court  accordingly  de- 
creed, fliat  after  the  death  of  Folkherd's  widow,  the  whole  of 
his  real  and  personal  estate  be  converted  into  money,  and  after 
paying  to  the  plaintiff,  the  executors,  and  the  four  corporations, 
their  costs  of  this  action,  one-eighth  part  of  the  net  proceed^ 
be  paid  to  each  of  the  four  corporations.  And  distribution 
of  the  residue  of  the  proce^  was  directed  among  the  indi- 
vidual defendants  who  are  descendants  of  Cornelius  Sebring* 
(Reported  as  Harris  v.  Slaght,  4G  Barb.  470.) 

The  plaintiff  appealed  from  the  adjudication  on  the  con- 
struction of  Cornelius'  will,  and  that  iJie  Presbyterian  House 
was  entitled  to  take,  and  from  the  award  of  costs  to  the  de- 
fendants. 

The  four  corporations  appealed  from  the  adjudication  that 
they  could  not  take  each  one-fourth,  and  also  from  the  direc- 
tion concerning  costs. 

John  E.  Scclyy  for  the  plaintiff 

Samuel  A.  Footy  for  the  American  Bible  Society. 

George  A.  Titus,  for  the  American  Tract  Society. 

FuLLERTON,  J. — [The  remarks  of  the  learned  judge  on  the 
effect  of  the  devise  to  Folkherd  in  the  will  of  Cornelius,  we 
omit,  as  the  court  did  not  concur  in  them.] 

2.  The  beneticiaries  contemplated  by  the  third  clause  of 
Folkherd  C.  Sebring's  will  are  plainly  therein  designated  as  four 
"societies.'*  The  ultimate  and  real  beneGciary,  under  the 
direclion  to  pay  over  to  '*  the  Trustees  of  the  Presbyterian 
House,"  is  not  that  corporate  entity,  nor  the  individual  persons 
composing  it,  but  some  "  society." 

By  turning  to  the  Pennsylvania  statute  referred  to  by  the 
will,  and  reading  it  as  if  incorporated  with  the  will  (21  ^T.  1". 
330,  331),  we  find  that  the  "society"  for  whose  benefit  this  di- 
rection  is  given  is  the  whole  mass  of  persons  constituting  the 
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Presbyterian  Church  in  this  country,  or  their  Oeneral  Assembly, 
viewed  as  a  continuous  body,  or  a  particular  session  of  that 
assembly  which  met  in  Philadelphia  in  1854,  or  a  certain  com- 
mittee of  such  General  Assembly,  viewing  the  latter  in  ona  or 
other  of  the  aspects  just  specified.  The  will  gives  this  com- 
mittee's title  as  "  The  Home  Mission  Committee.'* 

None  of  these  bodies  are  incorporated ;  and  it  may  be  as- 
sumed that  a  direct  bequest  to  any  of  them,  or  to  auy  individ- 
ual for  their  use,  in  the  general  form  in  which  they  are  referred 
to  by  this  will  as  beneficiaries,  would  be  void  for  uncertainty. 

But  it  is  further  contended,  that  although  the  bequest  is  to 
a  corporate  body,  it  is  still  void  because  the  beneficiaries  are 
thus  undefined,  and  are  not  themselves  incorporated. 

It  is  asserted  that  the  corporation  has  no  interest,  and  is  a 
mere  conduit-pipe,  through  which  the  money  is  to  flow  into  the 
hands  of  the  ultimate  beneficiaries. 

This  is  not  exactly  the  fact.  By  the  will,  the  fund  is  to  be 
"  expended  "  under  the  direction  of  the  beneficiaries.  This  im- 
plies the  very  reverse  of  a  simple  payment  over  to  the  latter. 

By  the  act,  this  corporation  is  to  "  manage ''  all  funds  thus 
coming  to  its  hands.  This,  to  be  sure,  must  be  done  "  subject 
to  the  direction  of  the  general  assembly,  or  their  successors." 

In  both  these  respects  the  will  and  the  act  substantially  cor- 
respond. The  latter,  it  is  true,  enjoins  upon  the  assembly  the 
practice  of  issuing  its  directions  to  the  corporation  through  a 
certain  specified  committee  of  its  body;  and  perhaps  it  also  re- 
quires the  assembly  to  devote  this  portion  of  its  funds  to  uses 
supervised  by  that  same  committee.  The  corporate  body,  how- 
ever, is  to  be  the  managing  and  the  disbursing  trustee  qf  the 
bequeathed  fund. 

As  a  corporate  entity,  it  is  to  hold  the  custody  thereof  and 
the  legal  title  thereto. 

Both  in  respect  to  real  and  personal  property,  it  is  established 
doctrine,  that  a  trustee  to  receive,  manage,  and  disburse,  or 
even  with  less  powers,  has  the  legal  title,  and  is,  in  contempla- 
tion of  law,  the  owner  of  the  property.  It  must,  however,  be 
conceded  that  the  corporate  body,  and  the  corporators,  were 
without  any  actual  right  to  any  beneficial  enjoyment;  they 
merely  sustam  a  burden  for  the  enjoyment  of  the  'society  refer- 
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red  to.  But  it  seems  to  me  that  the  absence  of  such  right  in 
the  corporation,  or  its  corporators,  is  not  material ;  for  such  is 
the  condition  of  most  charitable  corporations. 

The  beneficiaries  of  funds  held  by  incorporated  hospitals  are 
persons  not  entitled  to  membership  in  the  corporations.  And  it 
rarely  happens  that  in  such  hospitals  the  corporate  body,  or  any 
individual  member  thereof,  has  any  beneficial  interest  The 
fact  api)earing  in  this  case  that  the  corporation  must,  in  all 
substantial  respects,  obey  the  orders  of  the  unincorporated  and 
fluctuating  multitude  for  whose  use  it  was  created,  or  the 
orders  of  the  committee  thereof,  can  haye  no  influence  on  the 
validity  of  the  bequest 

Ordinary  corporate  bodies  having  charge  of  the  temporali- 
ties of  our  churches  are  very  nearly  in  this  condition ;  and  if 
they  were  absolutely  and  entirely  in  it — that  is  to  say,  if  the 
trustees  were  forbidden  to  disburse  a  dollar  without  asking  the 
directions  of  a  mass  meeting  of  those  who,  for  the  time  being, 
might  chance  to  be  attending  worshippers — the  corporate  body 
would  not  the  less  satisfy  the  requisites  of  our  law  concerning 
gifts  to  charities,  in  the  particulars  now  under  consideration. 
The  objections  to  the  capacity  of  this  corporation  to  receive  the 
testator's  intended  bequest,  seem  to  me,  therefore,  to  be  un- 
founded. 

They  originate  in  conceptions  impracticably  refined  and 
subtle. 

Such  rigorous  constructions  are  not  adapted  to  the  actual 
concerns  of  life.  The  cases  cited  have  been  examined,  as  also 
the  learned  and  elaborate  opinion  of  the  present  Chief  Judge 
(Davies)  iu  Downing  v,  Marshall  (reported  in  23IIow.  Pr.  10). 
The  plaintiff  virtually  admits  every  proposition  required  to 
support  the  bequest  to  "  The  Presbyterian  House,"  except  what 
may  be  involved  in  the  nice  criticism  referred  to,  and  that  is 
not,  in  my  judgment,  supported  by  anything  found  in  theso 
citations. 

3.  The  act  relating  to  wills  (Z.  18C0,  p.  C07)  enacts  that 
"Xo  person  having  a  husband,  wife  child,  or  parent,  shall  by 
his  or  her  last  will  and  testament,  devise  or  bequeath  to  any 
benevolent,  charitable,  literary,  scientific,  religious,  or  mission- 
ary societies,  association,  or  corporation,  in  trust,  or  other  wise, 
:;J1 
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more  than  one-half  part  of  his  or  her  estate,  after  the  payment 
pf  his  or  her  debts  (and  snch  devise  or  bequest  shall  be  valid  to 
the  extent  of  one-half^  and  nomore).^ 

The  testator  left  no  relative  or  connection  named  in  this  act, 
iexcept  a  wife ;  and  she  consented  to  the  disposition. 

The  societies  contend  that  the  act  was  made  ezclnsiyely  for 
the  benefit  of  the  persons  referred  to  bj  it,  and  that  no  others 
can  insist  npon  the  prohibition,  or  claiji  its  enforcement. 

The  general  term  held,  and  I  think,  correctly,  that  the  prohi- 
biiion  is  peremptory,  and  may  be  insisted  on  by  any  person  who 
i^onld  derive  a  benefit  therefrom. 

The  language  is  absolute ;  and  if  the  courts  have  power  iu 
any  such  case  to  judge  concerning  the  probable  motives  of  the 
legislature,  and  may  imply,  accordingly,  an  exception  to  the 
positive  terms  of  a  .statute  (on  which  no  opinion  need  now  be 
expressed),  I  am  unable  to  discover  any  safe  gronnd  for  such  a 
proceetuDg  in  this  instance. 

Consistently  with  this  act,  a  testator,  having  the  relatives 
and  connections  specified,  may  give  half  of  his  estate  to  a 
nephew  or  any  remote  collateral  relative,  or,  indeed,  to  entire 
f^trangers,  and  give  the  other  half  to  the  societies  described. 

It  is,  therefore,  quite  clear  that  it  was  not  designed  to  com- 
pel testators  to  provide  for  their  families.  If  a  man  whose  en- 
tire estate  consisted  in  realty,  and  who  had  none  of  the  rela- 
tives mentioned,  and  only  a  wife,  should  die  without  a  will,  hi^ 
widow  would  only  take  a  life  estate  in  one- third  of  his  lands. 

Tet,  in  such  a  case  the  statute  of  18G0  avoids  the  devises 
which  such  a  person  might  have  made,  to  a  much  greater  ex- 
tent than  is  necessary  to  protect  all  benefit  which  the  widow 
could  possibly  have  derived  from  an  intestacy. 

The  widow  may  have  been  barred  of  dower  by  a  jointure. 
1  R.  S.  741,  §§  9, 10,  1  ed.  She  may  have  been  incompetent 
to  take  from  alienism ;  yet,  in  either  of  these  cases,  if  the  con- 
struction claimed  be  correct,  her  consent  alone  would  give  effect 
to  a  devise  not  otherwise  sustainable. 

So  to  hold  would  not  be  implying  an  exception  from  the 
nature  and  reason  of  the  thing.    1  Johns.  Cos.  131. 

It  would  be  repugnant  to  both,  and  violative  of  our  plain 
4ul  J,  to  administer  the  law  as  we  find  it  written. 
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The  reasons  assigned  by  Jndge  T.  A.  Johnson  in  support  of 
the  jadgment  below  on  this  pointy  are  satisfactory  and  oonclft- 
sIto.    Harris  r.  Slaght,  46  Barb.  470. 

4.  The  enactment  in  qaestion  is,  that  no  person  shall  '^  by 
will  or  testament  give  or  bequeath"  to  any  society  of  tb^ 
classes  named,  ^  more  than  one-half  part  of  his  or  her  estate 
after  payment  of  his  or  het  debts.'* 

As  the  parties  concur,  and  perhaps,  rightly,  in  construing 
this  act  as  prohibiting  dispositions  to  these  purposes,  by  the 
fsame  testator,  which  taken  together,  exceed  one-half  of  his  en- 
tire estate,  I  will  assume  that  such  is  the  law.  No  doubt  it  wag  ^ 
the  legislative  intent 

The  supreme  court  det^mined  that  the  societies  can  take 
only  one- half  of  the  proems  which  may  be  realized  on  a  sale  of 
the  estate  at  the  widow's  death. 

On  this  a  question  arises  whether  the  statute,  in  speaking  of 
one-half  of  the  testator's  estate,  is  not  to  be  regarded  as  reflBr> 
ring  to  the  estate  left  at  the  testator's  death. 

Upon  the  words  and  the  reason  of  the  thing,  the  afiBrmatiye 
18  quite  clear.  No  higher  authority  can  be  found ;  nor  does  a 
resort  to  precedents  seem  needful  on  a  point  so  plain. 

If  a  man  leaving  two  infant  children  should  give  each  an 
«8tate  for  life,  with  remainder  in  fee  to  his  issue,  should  limit 
cross-remainders  in  default  of  issue,  and  make  an  ulterior  dis- 
position for  a  sole,  and  the  payment  of  proceeds  to  charitable 
societies  on  failure  of  issue  living  at  the  survivor's  death,  the 
jadgment  below  assumes  that,  on  the  occurrence  of  the  latter 
contingency,  the  societies  could  only  take  one-half  of  the  value 
at  that  time. 

Nearly  or  quite  a  century  might  have  elapsed,  and,  owing  to 
depreciation  or  other  causes,  the  proceeds  might  not  amount 
to  one-tenth  of  what  was  the  value  at  the  testator's  death.  Yet 
it  is  supposed  that  one-half  of  this  diminished  fund  should  go 
tM  upon  an  intestacy  to  the  next  of  kin.    I  do  not  think  so. 

The  Roman  lez  falddia  forbade  a  testator  to  give  more  in 
legacies  than  three-fourths  of  bis  effects ;  so  that  there  must 
remain  to  the  heir  one-fourth.  (Justinian  Inst,  book  3,  c.  32 ; 
•oe  Cooper's  ed.  p.  173 ;  see  the  law  itself  in  the  Digest,  lib.  8S» 
tit  2,  L  1.) 
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Ukt  tL<r  »ct  svw  under  conBidention,  tiik  Isir  daeE  Am,  in 
iermt,  ttjiecifv  au  v  ume  lor  tiie  TMiuatiuzL 

hui,  ooaimebUjug  uj>ou  it,  the  Ituiiiute  qaks  »  iolkncs^^ 

^  The  ]mm  fiUddia  Iciokc  to  tbe  qiuuintj  (rf*  lus  CBtaie  jc  xL» 
iLoMr  of  tJUe  detail  of  the  Ussutor ;  and  LhereTore,  if  lit  Kiu>  ii 
ironli  but  tok  iiujadr«:d  aurei  ^t  his  deoeaae,  beqneaLfa  ihem  JJD 
ixi  iegttcieSy  the  kgailees  must  Buffer  b  dffakatifiD ;  far  xbcr  vll 
be  exititltid  Ui  uo  adraxLUige,  slthoii^  tlie  inheriXKncf:,  ^fser  ilie 
death  of  Uie  te^UiU/r,  and  before  it  if  entered  igxnu  dianild  m 
iucrtii»i  by  the  noqaJiduon  of  fiUres,  the  children  of  iiemde 
fihiveff,  or  the  product  of  cattle,  that  after  a  full  pajmeni  of  ibr 
1(X/  aurei  in  legacies  an  entire  fourth  of  the  vhok  escaie  Bnght 
remaiu  to  the  heir ;  the  legacies,  notwithstanding  woald  stS 
be  liable  to  a  deduction  of  ouc'fourth. 

^  On  the  c^^ntrary,  if  the  same  testator  had  bequeathed  aniy 
75  aurei,  then,  although,  before  the  entrance  of  the  hdr,  the  estate 
should  \Ai  m  ^kcr^in^bi  by  fire,  shipwreck,  or  the  los  of 
that  ita  whole  value  should  not  be  more  than  75  aurei,  or 
yet  the  legacies  would  still  be  due  without  defalcation/ 
(JuHtinian  In$t.  boolc  2,  c  22,  §  2 ;  see  Cooper's  cd.  p.  174^  and 
ako  the  editor's  note  on  this  g  2,  at  page  533.) 

In  Kandeb'b  Jnslilules  of  Justinian  (p.  336,  3  ed.l8C5),  ft 
is  said  tiiat  ^  the  caicuktion  under  the  lezfalcidia  was  made  at 
the  time  of  the  testator's  deatlh" 

^Die  subject  is  treated  of  to  the  same  effect,  and  with  gnat 
fulliufss  and  detail,  by  Domat  (Dotnat  Civil  Law,  part  2,  book 
4,  title  3,  ti  1,  articles  370G,  3707,  3708 ;  see  Boston  ed.  1850^ 
edihid  by  CUHHIKO,  vol  2,  588). 

Whftii  a  U*Htutor  disposes  of  his  property  in  such  a  manner 
that  one-hiilf  of  the  corpus  can  be  severed  from  the  other  at 
his  d«'uth,  the  administration  under  the  statute  of  1860  is  veiy 
simple.  Hut  if  (tts  ho  may)  he  devise  it  by  way  of  successive 
estates,  or  interests,  the  task  of  distribution  between  his  next  of 
kin  and  llie  charitable  societies  to  whom  he  has  bequeathed  in 
excess  of  his  powers  may  be  somewhat  more  difficult  Still  it  is 
nut  impraotioablc. 

It  should  be  adjudged  that  the  four  societies  will  not  be  en- 
tlthnl  to  receive  a  greater  sum  in  the  whole,  flpom  the  proceeds 
of  the  sale  directed  by  Folkerd  0.  Sebring's  will  than  would  be 
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enflBcient,  on  a  proper  calculation,  to  pay  and  satisfy  at  that 
time  a  debt  then  yet  remaining  unpaid,  which,  at  the  testator's 
death,  was  equal  in  amount  to  the  then  Talue  of  one-half  of 
the  testator's  estate,  over  and  aboTe  his  debts. 

And  also,  if  thero  should  be  any  residue  of  such  proceeds,  the 
costs  awarded  in  the  court  below  be  paid  out  of  the  same;  and 
the  balance  thereof  distributed  to  the  next  of  kin  of  the  Siiid 
testa ^or>  in  the  proportions  specified  in  the  judgment  of  the 
general  term. 

With  these  modilications,  the  judgment  appealed  from  should 
be  alHrraed. 

These  are  my  views  of  this  case,  and  my  brethren  concur  in 
them,  with  this  exception  : 

They  are  of  opinion  that  the  case  of  Van  Derzee  v.  Van 
Derzee,  30  N.  Y,  231,  controls,  and  requires  a  decision  that 
Polkerd  C.  Sebring  toot  a  life  estate  only. 

I  am  unable  to  acquiesce  in  that  conclusion.  But  it  follows 
jthatthe  judgment  of  the  general  term,  so  far  as  it  holds  that 
FoUcerd  took  a  fee,  must  be  reversed ;  and  that  with  the  mod- 
ifying adjudication  above  suggested,  the  judgment  must  be  in 
all  other  respects  affirmed. 

None  of  the  parties  are  to  have  costs  on  this  appeal,  and  the 
proceedings  are  remitted  to  the  supreme  court,  with  directions 
to  enter  judgment  accordingly. 

Hunt,  J.,  read  a  memorandum  of  opinion,  to  the  effect  that 
the  will  of  Cornelius  passed  only  a  life  estate,  and  in  this  a 
majority  of  the  court  concurred. 

Judgment  reversed,  and  judgment  that  Folkerd  Sebring  took 
only  a  life  esiate  in  the  thirty  acres  mentioned,  and  that  on  his 
death  the  same  descended  as  in  case  of  the  intestacy  of  his 
fiither  to  the  heirs  at  law  of  4iis  father.  Action  remitted  for 
proceedings  accordingly.    No  costs  allowed  on  this  appeal 
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HABBIS  V.  EATHBUN. 

March»  1866. 

h  oon tract  to  saw  logs  into  specified  siaes  of  1  amber,  in  good  and  work- 
manlike manner,  and  to  take  and  pay  for  all  that  the  sawyer  Bpoila  in 
flawing,  requirea  him  to  take  and  pay  for  only  what  is  rendered  an* 
marketable. 

Spoiled  lumber  does  not  include  what  is  merely  sawed  smaller  than 
called  for  by  the  contracts 

Evidence  of  general  usage  is  admissible,  in  such  a  case,  to  explain  th» 
term  "  spoiled  lumber,"  if  it  can  be  deemed  ambiguous. 

In  an  action  by  a  sawyer  to  recover  the  contract  price  aprreed  to  be  paid 
for  sawing  lumber  in  a  workmanlike  manner,  the  employer  may  recoup 

.  damages  for  nnworkmanlike  sawing,  although  he  has  received  the 
Imnber,  if  he  objected,  at  the  time  of  receiving  it,  that  the  work  waa 
not  well  done. 

Where  the  performance  of  work  to  be  done  is  to  precede  payment,  and  is 
a  condition  thereof,  the  contractor,  having  substantially  failed  to  per 
form  on  his  part,  cannot  recover  for  his  labor  and  materials,  notwith- 
standing the  owner  has  dioaen  to  enjoy  the  benefit  of  the  work  done.* 

William  Harris  sued  Isaac  Bathbun,  to  recoyer  a  balance  due 
upon  a  contract 

The  plaintiff  and  defendant  were  lumbermen ;  the  former  en- 
gaged in  manufSucturing,  and  the  latter  in  furnishing  logs  to  be 
manufactured  into  lumber,  and  then  selling  it  In  January, 
16579  thej  made  a  written  contract,  by  which  plaintiff  was  to 
saw  into  lumber  for  defendant  all  the  logs  that  the  latter  should 
draw  to  his  mill  for  one  year  to  come ;  to  saw  the  same  into 
such  lumber  as  defendant  should  from  time  to  time  direct; 
and,  ''to  saw  it  in  a  good,  workmanlike  manner,  and  to 
take  pains  and  saw  all  the  clear  stuff,  select  box,  that  can  be 
got  out  of  the  logs,  and  to  saw  all  the  bark  from  the  edge  board, 
and  what  is  sawed  into  inch  is  to  be  sawed  plnmp  indi,  and  if 
said  party  of  the  first  part  [the  plaintiff]  shall  9pM  any  Inmbo; 
he  is  to  take  it»  and  pay  the  party  of  the  second  part  [the  de- 
f^dant]  what  he  shall  get  for  the  remainder,  deducting  the 
drawing  per  1,000  feet  therefrom.'' 


•  Compare  Walker  •.  MilUrd,  29  if.  F.  875. 
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A  part  of  the  price  for  sawing  was  to  be  paid  as  the  woric 
progressed^  and  the  remainder  (for  which  this  action  was 
brought),  after  the  work  was  finished.  The  plaintiff  sawed, 
nnder  the  contract,  all  the  logs  famished  by  defendant,  into 
lumber,  and  the  defendant  accepted  the  lumber,  drew  it  away, 
and  sold  it 

The  referee,  whose  rulings  are  suflBciently  stated  in  the  opin- 
ion of  MoBOAK,  J.,  reported  in  &Tor  of  plaintiff,  and  judgment 
was  entered,  and  aflSrmed  at  general  tefrm.  The  defendant  ap- 
pealed. 

2>.  Rumsey,  for  defendant,  appellant. 
A,  P.  FerriSy  for  plaintiff,  respondent 

MoBGAN',  J. — The  defendant  claimed  that  he  was  entitled  to 
damages,  because  the  plaintiff  had  not  sawed  his  lumber  in  a 
good  and  workmanlike  manner.  The  case  concedes  that  tho 
defendant  received  the  lumber  without  rejecting  any  part  of  it, 
although  the  contract  stipulated  that,  if  the  plaintiff  spoiled 
any  of  the  lumber  in  sawing  it,  he  was  to  take  it  and  pay  for 
it  at  a  price  agreed  upon  between  the  parties. 

The  defendant,  however,  offered  to  prove  that  the  lumber 
iftUB  not  sawed  in  a  good  and  worknuinlike  manner.  This  offer 
was  objected  to  on  the  ground  that  the  contract  designated  all 
lumber  not  sawed  in  a  good  and  workmanlike  manner  as  qK)iled 
lumber.  The  referee  sustained  the  objection  and  excluded  the 
evidence.  The  defendant  then  offered  to  prove  that,  when  he 
took  the  lumber  awny,  the  parties  disagreed  in  respect  to  the 
quality  of  the  sawing,  the  defendant  contending  that  it  was 
not  sawed  in  a  good  and  workmanlike  manner,  and  the  plaintiff 
insisting  that  it  was.  This  evidence  was  overruled.  The  de- 
fendant then  proposed  to  show  that,  among  lumbermen, 
spoiled  lumber  is  that  which  is  rendered  unmarketable.  This 
evidence  was  likewise  rejected. 

It  is  argued  by  the  plaintiff's  counsel  that  spoiled  lumber 
yfSA  defined  by  the  contract  to  include  all  such  as  was  not  well 
sawed  according  to  the  specifications  of  the  contract  The  con- 
tntot  required  the  plaintiff  to  *'  sftw  it  in  a  good  and  v^orkman* 
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like  manner,  and  to  take  pains  and  saw  all  the  clean  stuff,  select 
box,  that  could  be  got  out  of  the  logs,  and  to  saw  all  the  bark 
from  the  edge  board,  and  what  was  sawed  into  inch  was  to  be 
sawed  plum2)  inch/*  Ifc  further  provided  that,  if  the  plaintiff 
should  spoil  any  lumber,  he  should  retain  it  and  allow  a  speci- 
fied price.  I  am  unable  to  appreciate  the  position  taken  by  the 
plaintiff,  that  by  the  terms  of  the  contrinct,  lumber  not  sawed 
according  to  these  specifications  was  spoiled  lumber.  I  should 
infer,  from  the  known  and  acknowledged  signification  of  the 
word,  that,  by  spoiled  lumber,  it  was  only  intended  to  include 
such  as  was  rendered  unfit  for  market  I  think  we  may  assume 
that  there  are  different  grades  of  lumber  in  the  market,  and  that 
its  quality  may  depend,  in  a  considerable  degree,  upon  the  man- 
ner in  which  it  is  sawed. 

The  contract  plainly  implies  that  certain  logs  which  might 
be  suitable  for  clear  stuff,  select  box,  might  be  Avastcd,  or  sawed 
into  a  second  or  inferior  quality  of  lumber,  I  Uu  v.'liic!i  would 
neyertheless  be  marketable,  and  could  not  by  a:iy  sensibk*  in- 
terpretation of  the  contract  be  included  amoiig  luia jji*  Cliat  was 
spoiled.  This  was  what  the  defendant  proposed  to  prove  by 
the  custom  of  merchants,  but  which  I  think  was  properly  over- 
ruled ;  and  I  agree  with  the  plaintiff's  counsel  that  the  con- 
tract was  unambiguous,  and  did  not  require  extraneous  evidence 
to  interpret  its  meaning ;  while  I  am  clearly  of  opinion  that  he 
is  wrong  in  his  interpretation  of  it 

If,  however,  the  words  admit  of  two  interpretations,  and  if  it 
had  acquired  a  technical  meaning  among  lutnbermen  when  ap- 
plied to  the  trade  or  business  of  manufacturing  logs  into  lum- 
ber, it  was  competent  for  the  defendant  to  prove  the  general 
custom  in  order  to  fix  its  meaning  in  the  contract  Evidence 
of  general  usage  in  the  trade  to  which  the  contract  refers  is  ad- 
missible to  give  a  particular  sense  to  the  words  employed,  as  the 
parlies  may  be  pr«^sumed  to  have  contracted  in  conformity  with 
the  custom,  and  to  have  used  the  word  in  the  customary  trade 
acceptation.    Add.  on  Cont  S54 ;  Dawson  v.  Kittle,  4  Hill,  107. 

The  offer  was  not  as  broad  as  it  should  have  been,  for  it  did 
not  propose  to  prove  a  general  custom.  It  does  not,  however, 
appear  that  the  offer  was  overruled  for  this  reason.  But  it  is 
the  business  of  counsel  to  make  the  offer  sufficiently  broad  -to 
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justify  the  evidence.  If  the  question  turned  upon  this  excep- 
tion^ it  wouldy  perhaps,  be  difficult  to  sustain  it^  as  the  offer  was 
not  sufficiently  comprehensive. 

The  principal  question  is,  whether  the  referee  erred  in  over- 
ruling the  defendant's  offer  to  prove  that  the  lumber  was  not 
sawed  in  a  good,  workmanlik3  manner.  The  offer  does  not  spe- 
cify wherein  the  plaintiff  failed  to  comply  with  the  regulations 
of  the  contract  I  was  at  first  inclined  to  the  opinion  that  the 
offer  was  too  general  and  indefinite  to  sustain  an  exception ;  but 
OS  the  referee  excluded  it  upon  another  ground  which  could  not 
be  obviated  by  making  it  more  specific,  I  think  the  exception  is 
sufficient  to  raise  the  question. 

It  will  be  seen  that  the  defendant  was  the  owner  of  the  logs, 
and  employed  the  plaintiff  to  manufacture  them  into  lumber. 
The  law  would  perhaps  imply  that  he  was  to  do  it  in  a  good 
and  workmanlike  manner,  but  the  contract  goes  further,  and 
epecifiss  several  particulars  as  to  the  manner  in  which  the  work 
was  to  be  done.  It  is  apparent  that  the  parties  themselves  de- 
lined  what  should  be  considered  good  workmanship;  and  if  the 
offer  had  not  been  excluded,  it  may  be  presumed  that  he  might 
have  proved  some  of  the  allegations  contained  in  his  answer ; 
among  which  is  one,  "that  a  large  portion  of  said  logs  that 
would  have  made  clear  stuff  or  select  box  boards,  were  wasted 
in  the  sawing  thereof.**  Another  allegation  was,  that  portions 
were  left  with  the  bark  on  the  edge,  and  a  portion  intended  to 
be  sawed  inch  stuff  was  not  sawed  plump  inch,  a  part  thereof 
being  over,  and  another  part  less  than  an  inch.  It  is  very  prob- 
able that  these  allegations  of  the  answer  could  not  have  been 
sustained  by  proof  to  any  considerable  extent ;  but  I  do  not 
think  we  are  at  liberty  to  say  that  the  defendant  could  not 
have  proved  some  of  them,  so  as  to  lay  the  foundation  for 
damages. 

The  ground  upon  which  the  rejection  of  this  evidence  is 
maintained  by  the  plaintiff  is,  that  the  defendant,  by  receiving 
the  lumber,  waived  his  claim  for  damages.  This  ground  of  ob- 
jection should  be  considered  in  connection  with  the  defendant's 
offer  to  show  that  he  objected  to  the  workmanship  when  he 
took  ihe  lumber.  In  this  view  of  the  case,  I  think  it  cannot 
be  said  that  there  was  any  intention  to  waive  his  claim  for 
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damages.  The  plaintiff's  counsel  relies  upon  the  authority 
of  Beed  v.  Bondall  (29  If.  T.  358),  and  kindn^d  cases.  Con- 
ceding that  case  was  rightly  decided,  it  does  not  authorize 
the  application  of  the  doctrine  of  waiver  in  a  case  like  this;  for 
here  the  defendant  had  no  option  to  refuse  any  lumber,  except 
such  as  was  spoiled,  not  such  as  was  sawed  into  inferior  qual- 
ities In  executory  sales  of  property,  the  purchaser  is  at  lib- 
erty to  reject  or  to  return  the  article,  if  it  does  not  answer  the 
contract 

The  only  doubt  I  haye  of  the  correctness  of  the  prindpie,  de- 
cided in  Seed  v.  Bandall,  is,  that  it  may  operate  to  deprive  a 
purchaser  of  the  benefit  of  his  contract  It  requires  him  to  re* 
jeot  t^e  article  which  may  bo  worth  much  more  to  him  than  he 
contracted  to  give  for  it,  or  ebc  to  lose  his  claim  to  damages. 
But  that  case  cannot  be  invoked  as  an  authority  for  refusing 
damages  in  a  case  where  one  man  employs  another  to  saw  his 
lumber  or  to  build  him  a  house.  The  owner  has  no  right  of 
election  in  such  a  case  upon  which  to  predicate  a  waiver  of 
damages  for  non-jierformance  of  the  contract  according  to  iU 
terms. 

In  my  opinion  the  judgment  diould  be  reversed,  and  a  new 
trial  granted* 

Hunt,  J.  [After  stating  the  facts  ] — On  the  trial,  the  plain- 
tiff proved  that  he  had  sawed  for  the  defendant  under  the 
contract,  one  hundred  and  sixty-five  thousand  and  ninety  to  one 
hundred  and  eighty- seven  thousand  feet  of  lumber.  It  was  ad- 
mitted that  the  defendant  took  possession  of  the  lumber  and 
drew  it  away  from  the  mill  and  disposed  of  it 

The  defendant  Ihen  offered  to  prove  that  the  lumber  was  not 
aawed  in  a  good  and  workmanlike  manner,  as  required  by  the 
contract  This  was  objected  to,  on  the  ground  that  the  con- 
tract provides  that  if  the  plaintiff  spoils  any  lumber  he  is  to 
take  it  and  pay  the  defendant  for  it ;  that  all  lumber  not  sawed 
acooming  to  the  contiact  is  to  be  deemed  spoiled  lumber;  and 
that  it  was  the  duty  of  the  defendant  to  have  offered  it  to  the 
pWntifl^  and  that  ho  should  have  refhsed  to  accept  it,  before 
the  pr3sent  defence  would  be  available^  The  referee  so  held, 
and  excluded  the  evidence. 
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As  I  constxae  the  contract;,  it  contains  distinct  olanses  on  this 
heacL  First  That  Harris  will  saw  the  logs  into  snch  Inmber  as 
Sathbnn  shall  direct  This  I  assume  to  include  width  and 
thickness,  and  it  is  in  legal  effect  the  s^ne  as  if  Bath  bun  had 
sttpnlated  in  writing  that  one-third  thereof  should  be  ten 
inches  wide  and  one  and  a  half  inches  thick^  and  the  residue 
one-half  thereof  to  be  one  inch  thick ;  the  remaining  portion 
to  be  tliree-quarters  of  an  inch  thick,  or  of  any  other  specific 
dimensions.  Second.  Harris  agrees  to  saw  all  this  '^  in  a  good 
workmanlike  manner ;  '^  in  other  words,  the  sawing  shall  be  of 
the  smooth  and  even  character  belonging  to  a  steam  mill, 
lather  than  a  water  milL  The  ends  shall  be  perfectly  trim- 
med;  the  same  board  shall  not  be  thicker  or  wider  at  one  end 
tiiaii  the  other.  Third.  He  agrees  to  saw  all  the  clear  stuff 
select  box,  that  can  be  got  out  of  the  logs.  By  clear  stuff  is 
supposed  to  be  meant  boards  having  neither  knots,  decay  or 
riiakiness  in  them ;  and  this  he  agrees  to  saw  into  a  character 
of  lumber  called  select  box  boards.  Fourth.  He  is  to  saw  all 
file  bark  fh>m  the  edge  board,  and  what  is  sawed  into  inch 
tewrds  is  to  be  plump  inch  thick.  Last  He  agrees  that  if  he 
MpoHn  any  lumber,  or  if  he  renders  it  of  no  yalue  in  any  form  or 
class,  he  will  keep  it,  and  will  pay  to  Bathbun  its  value. 

The  plaintiff  in  his  next  objection  refused  to  allow  the  referee 
tt>  be  informed  as  to  the  meaning  of  the  term  *'  spoiled  lum- 
'ietf**  and  this  court  was  thereby  also  deprived  of  the  light  to  be 
afforded  by  that  information.  We  mu8t>  therefore,  act  upon 
our  own  intelligence  on  the  subject 

Lumber  is  useftil,  and  more  or  less  valuable,  in  all  its  condi- 
tions, whether  in  the  shape  of  slabs — its  least  valuable  form  of 
manufacture— or  in  that  of  select  clear  stuff  boards,  or  in  the 
form  of  square  timber.  Boards  of  the  thickness  of  one  inch 
aid  a  qnarter,  which  will  make  them  of  one  inch  thickness 
when  dressed,  are  more  valuable  than  those  of  one  inch  merely, 
and  these  again  are  more  valuable  than  those  being  merely 
liireo-quarters  of  an  inch  in  thickness.  I  cannot  think,  how- 
metf  that  if  a  board  is  but  three-quarters  of  an  inch  in  thick* 
nss,  when  with  proper  care  it  might  have  been  made  an  inch 
iUek  the  board  is  thereby  spoiled.  It  is  certainly  spoiled  as  an 
iMk  and  a  qnarter  board,  but  it  has  amarket  value  as  a  board  of 
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a  less  dimension.  A  board  which  is  not  a  plump  inch  thick  is  val- 
uable as  a  board  of  the  next  lower  degree.  A  board  that  has  a  wany 
edge  is  not  a  handsome  well-dressed  article  of  the  highest  closSy 
but  the  passage  through  it  of  a  circular  saw,  at  a  trifling  expense, 
would  completely  restore  it ;  and  I  cannot  think  the  bark  upon 
the  edge  can  be  said  to  hayc  spoiled  the  board.  The  butts  may 
not  l)e  properly  cut  off  the  boards ;  the  sawing  may  be  rough 
and  uneven ;  the  boards  maybe  dirty  and  weather-stained;  they 
may  have  bark  or  wane  upon  the  edges ;  but  they  are  not  there- 
by rendered  valueless. 

I  think  there  is  in  this  distinct  contract,  an  agreement  by 
Ilams  that  if  he  spoils  or  entirely  destroys  any  of  the  lumber 
— ^renders  it  of  no  value  in  any  class  or  grade — he  will  keep  it 
and  pay  its  value,  and  that  it  also  contains  in  express  terms  the 
ordinary  agreement  to  perform  his  business  in  a  workmanlike 
•manner,  for  the  breach  of  which  he  is  liable  in  damages. 

la  ail  action  now  brought  by  the  sawyer  to  recover  the  pric© 
agreed  to  be  paid  for  the  sawing,  the  other  party  having  taken 
away  the  lumber,  objecting,  at  the  time,  that  it  was  not  sawed 
in  a  workmanlike  manner,  can  the  objection  be  made  that  the 
work  was  not  well  done,  and  a  recoupment  of  damages  be 
made? 

The  plaintiff  rested  his  objection  upon  the  specific  ground 
that,  if  not  sawed  according  to  the  contract,  the  lumber 
was  to  be  deemed  spoiled  lumber,  and  to  be  kept  by  the  plain- 
tiff, and  did  not  object  that  the  lumber  had  been  received  by 
the  defendant,  and  that  he  was  thereby  precluded  from  finding 
fiiult  with  it  I  have  endeavored  to  show  the  unsoundness  of 
this  proposition. 

That  the  defendant  did  not  intend  to  waive  a  complete  per- 
formance, but  that  when  the  lumber  was  removed  lie  com- 
plained that  the  work  was  not  well  done,  is  to  be  assumed  as  a 
fact  in  determining  the  present  question.  The  next  offer  of 
the  defendant  was  to  show  such  complaint  on  his  part. 

The  case  comes  within  Smith  r.  Brady,  17  3'  T.  173,  wbich 
holds  that  where  work  is  to  be  done,  and  performance  is  to  pre- 
cede payment,  and  is  the  conditioa  thereof,  the  party  doing  fiie 
work  having  (ailed  sabstantially  to  perform  on  bis  part  can 
recover  nothing  for  his  labor  oc  his  materiab^  notwithateidi^ 
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the  other  party  has  chosen  to  occupy  and  enjoy  the  erection. 
See  also  Ellis  v.  Hamlen,  3  TaunL  52 ;  Champlin  v.  Rowley,  13 
Wend.  258;  S.  C,  18  JdL  187. 

The  case  of  Heed  v.  Bandall,  29  N.  Y.  358,  was  of  a  different 
character.*  That  was  not  a  case  of  work  to  be  done  or  services 
rendered,  whose  performance  was  to  precede  payment,  but  of 
the  sale  and  delivery  of  property  contracted  for  at  a  specified 
price,  received  by  the  vendee  without  objection,  and  no  com- 
plaint  made  for  several  months. 

I  think  there  should  be  a  new  trial. 

A  majority  of  the  judges  concurred. 

Wright,  J.  (dissenting),  expressed  an  opinion  to  the  effect 
that  by  the  provisions  of  the  contract,  the  plaintiff  was  to  take 
and  pay  for  the  lumber  "  spoiled/*  and  all  not  sawed  according 
to  the  contract  was  within  that  description;  that  the  defendant 
could  not  accept,  remove  and  dispose  of  the  lumber,  and  after- 
wards insist  that  the  sawing  was  not  done  according  to  contract, 
and  claim  damages  on  that  ground;  as  his  right  to  such 
damages  did  not  survive  the  acceptance  of  the  lumber  by  him. 

Judgment  reversed,  and  new  trial  ordered,  costs  to  abide 
the  event. 


HARTLEY  v.  TATHAM. 

September,  1804. 

Modifying  1  Sou.  Sie.  ^ 

A  creditor  by  morighge  who  elects  to  make  tlie  whole  principal  dae,  iof 
an  alleg^ed  default  in  the  interest,  is  not  bound  by  the  election,  if  tho 
existence  of  a  default  is  disproved ;  and  hence  a  tender  of  the  whole 
amount  in  such  a  case,  does  not,  though  refused,  extinguish  the  lien  of 
the  mortg^age. 

*  The  difference  between  the  members  of  the  court  in  that  case  was  on 
the  question,  to  which  of  two  classes  of  cases  the  one  before  the  cotfrt 
propwlj  belonged ;  whether  a  sale  with  express  warranty,  or  an  execu- 
catory  contract  of  sale  of  goods  to  be  of  a  specified  or  merchantable  qual- 
ity, but  which  on  delivery  were  accompanied  by  no  express  warranty. 
Bast  o.  Eckler,  41  N.  T.  488. 
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One  holding  an  execatoiy  contract  for  tlie  sale  to  him  of  land  snbjeci  to 
a  mortgage,  rendered  aervices  to  the  mortgagea  npon  an  agreement 
that  they  were  to  be  received  as  payment  of  their  value  <m  the 
mortgage.  Held,  tliat  a  grantee  of  the  land,  haying  also  an  assignment 
of  the  claim  for  the  value  of  the  services,  was  entitled  to  the  benefit  of 
the  application  of  the  amount  on  the  mortgage,  as  against  aaubaequeot 
assignee  of  the  mortgage  * 

A  grantee  who  takes  a  deed  expressed  to  be  subject  to  a  mortgage  is  not 
estopped  thereby  from  showing  that  a  part  of  the  mortgage  haa  beeA 
paid.t 

Joseph  W.  Hartley  brought  this  action,  in  the  New  York 
superior  court,  against  Benjamin  Tatham  and  wife,  and  others, 
to  foreclose  a  mortgage  on  land. 

One  Cunningham  made  the  mortgage  to  Dunscomb,  May  30, 
1860,  to  secure  fifteen  hundred  dollars.  June  1,  Cunningham 
oonveyed  the  land  to  one  Smith,  subject  to  the  mortgage^ 
which  Smith,  by  the  terms  of  the  conveyance,  agreed  to  pay. 
January  2G,  1862,  Smith  conveyed  the  land  to  defendant, 
Tatham,  subject  to  the  mortgage ;  but  this  conveyance  con- 
tained no  assumption  of  the  mortgage  nor  any  agreement  by 
Tatham  to  pay  it. 

Before  the  mortgage  was  made,  Dunscomb,  who  then  owned 
Qiis  land  and  adjoining  lots,  made  an  executory  contract  for  the 
sale  of  all  the  land  to  one  Higginson,  who  by  the  contract 
agreed  to  erect  houses  thereon ;  and  before  the  mortgage  was 
made  Higginson  assigned  this  contract,  with  Dunscomb's  con- 
sent, to  one  Arment,  a  plumber  engaged  at  work  upon  the 
houses,  and  Dunscomb  agreed  to  conyey  the  premises  to  Ar- 
ment when  the  plumbing  work  was  finished.  After  Dunscomb 
had  conveyed  the  premises  to  Cunningham,  taking  back  the 
mortgage  in  suit  to  secure  a  portion  of  the  purchase  money,  he 
employed  Arment  to  do  other  work  for  him,  and  agreed  to 
apply  the  price  thereof  by  deducting  the  amount  firom  the 
mortgage  which  he  at  that  time  held.  This  work  was  done, 
and  Dunscomb  and  Arment  liquidated  the  price  at  four  hun- 
dred and  ninety  dollars  and  three  cents. 

Arment,  instead  of  taking  a  conreyance  of  the  property  to 

•  Compare  Pitmtj  v.  Price,  60  Barb,  844. 
t  See  BinsM  v,  Paige,  vol.  1,  p.  138,  of  Uiis 
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liiznself^  procured  Cunningham  to  convey  it  through  Smith  to 
Tdtham,  as  above  stated ;  and,  pursuant  to  an  agreement  made 
at  the  time  of  those  conreyauces,  assigned  to  Tatham,  May  3, 
1862,  his  c'aim  against  Duuscomb  for  the  price  of  the  work, 
and  which  was  to  be  applied  to  the  mortgage  then  held  by 
Ponscctfnb. 

Afterward^  and  on  May  13,  1862,  Dunscomb  assigned  the 
znortgoge  to  plaintiff,  without  notice  of  the  credit  agreed  on, 
and  plaintiff,  on  June  16,  1862,  commenced  this  suit  to  fore- 
close for  the  whole  amount  due,  for  default  in  payment  of  in- 
terest Defendant,  on  July  9,  1862,  tendered  principal,  interest 
and  costs,  less  the  amount  of  the  demand,  which  he  claimed  to 
he  applicable  in  payment  This  tender  plaintiff  refused.  The 
first  decision  of  the  court  below  is  reported  in  10  Bosto.  273. 
4/ter  a  second  trial  the  defendants  had  judgment 

The  svperior  court  affirmed  the  judgment,  on  the  ground 
that  the  demand  was  applicable  to  the  mortgage ;  that,  as  it 
more  than  paid  the  interest,  there  was  no  default;  and  that  as 
A  tender  of  all  that  was  due  hod  been  refused,  the  lien  of  the 
mortgage  was  gone.    Their  decision  is  reported  in  1  Robt.  246. 

D.  If.  Porter^  for  plaintiff,  appellant 

A.  ClarJce,  for  defendants,  respondents. 

By  the  Court. — ^Dknio,  Ch.  J. — ^I  assent  to  the  conclusion 
of  the  superior  court  that  the  four  hundred  and  ninety  dollars 
and  tlirec  cents  ought  to  be  allowed  as  a  payment  on  account 
of  the  interest  due,  and  so  much  of  the  principal  as  it  would 
extinguish.  It  follows  from  this  conclusion,  that  there  was  no 
interest  in  arrear  when  the  action  was  commenced,  and  hence, 
also,  that  the  plaintiff  hod  no  right  to  elect  to  consider  the 
whole  principal  immediately  payable.  The  complaint  does 
indeed  set  forth  such  an  election,  but  it  was  based  upon  the  ao« 
(ud  denial  of  the  payment,  and  upon  th<^  allegation  that  a 
year's  interest  was  in  arrears.  The  plaintiff's  case  was  that  the 
whole  principal  and  interest  had  become  payable  in  conse- 
queiice  of  the  default  in  the  payment  of  the  interest  When  it 
was  determined  that  there  was  no  interest  in  orreor,  the  ca89 
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made  by  the  complaint  was  disproved^  and  there  was  then  no 
foundation  for  the  claim  of  the  whole  under  the  special  clau30 
in  the  bond  and  mortgage.  I  think,  therefore^  the  defendant 
had  no  right  to  tender  the  whole  principal  without  admitling 
a  default  in  the  payment  of  interest.  It  was  an  offer  which  the 
plaintiff  was  at  liberty  to  reject  or  to  accept  He  rejected  it, 
us  he  had  a  right  to  do.  As  the  debtor  was  not  bound  by  the 
election  of  the  creditor,  because  the  fact  which  authorized  that 
election  had  not  arisen,  so  the  plaintiff  ought  not  to  be  bound 
by  it,  because  he  has  failed  to  establish  the  existence  of  the 
fact  which  alone  gave  him  the  right  to  make  any  election,  and 
upon  which  alone  he  claimed  that  right  It  is  not  like  the  casd 
where  one  who  is  entitled  to  an  advantage  proposes  to  wdre  it 
and  the  other  party  acts  upon  the  waiver — ^there  the  person 
making  the  offer  ought  to  be  bound  by  it  The  plaintiff  here 
claimed  the  whole  fifteen  hundred  dollars  of  principal  and  the 
entire  interest  of  that  sum  from  the  date  of  the  mortgage, 
grounding  that  claim  upon  the  alleged  default  in  paying  in- 
terest If  the  defendant  had  acceded  to  this  view,  and  hod 
paid  or  tendered  the  whole  principal  and  interest,  the  plain'tilT 
might  have  been  obliged  to  take  it,  and  his  refusal  of  a  fall 
tender  would  probably  have  extinguished  the  lien.  But  the 
defendant  did  no  such  thing.  He  denied  that  there  was  any 
interest  in  arrear,  and  virtually  claimed  that  no  occasion  had 
arisen  enabling  the  plaintiff  to  accelerate  the  payment  of  prin- 
cipal at  his  option ;  but  he  at  the  same  time  wished  to  hold  the 
plaintiff  to  his  offer,  so  far  as  it  embraced  the  idea  that  the 
whole  principal  was  payable,  and  accordingly  tenders  the 
balance,  and  it  being  refused,  he  claims  that  he  is  discharged 
from  any  obligation  to  pay  anything.  This  is  a  very  different 
thing  from  accepting  an  offer  in  the  terms  or  spirit  in  whioh  it 
is  made. 

It  is  not  probable  that  the  plaintiff  refused  the  tender  on  the 
ground  that  he  would  prefer  to  keep  his  money  upon  interest 
until  the  expiration  of  the  original  time  of  credit;  no  doubt 
he  refused  it  because  he  believed  the  alleged  payment  was  a 
matter  by  which  he  was  not  bound,  and  because  the  wli&lo 
principal  and  interest  were  not  tendered.  But '  that  is  no  con- 
sequence.   It  is  very  plain  that  the  defendant  had  no  right  ta 
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tender  an  amount  of  principal  which  had  not  become  payable, 
and  the  plaintiff  was  under  no  obligation  to  give  any  reason  for 
reftasing  it  It  is  hard  enough  for  a  mortgage  creditor  to  lose 
his  debt  because  he  has  been  mistaken  as  to  the  effect  of  a  pay- 
ment of  a  small  part  of  the  amount^  and  has  refused  a  tender 
of  what  the  debtor  claimed,  and  has  been  enabled  to  establish, 
was  the  full  sum  due.  The  plaintiff  is  sufficiently  punished 
for  his  mistake,  or  the  mistake  of  his  legal  advisers,  when  he  is 
turned  out  of  court  with  costs,  for  insisting  upon  a  case  which 
he  could  not  sustain.  The  court  had  no  right  to  go  ftirther 
and  pronounce  a  forfeiture  of  the  debt  confessedly  owing,  and 
which  would  not  become  payable  for  nearly  a  year  from  the 
time  of  the  tender.  Hence,  I  am  in  fjEiyor  of  modifying  the 
judgment  appealed  from  by  striking  out  all  that  portion  there- 
of which  follows  the  award  of  costs  against  the  plaintiff,  and 
of  inserting  in  the  place  thereof,  as  follows :  "  But  it  is  further 
adjudged  that  the  tender,  mentioned  in  the  answer  and  in  the 
proof,  did  not  have  the  effect  to  extinguish  the  lien  of  the  said 
mortgage  as  to  the  refusal  of  the  moneys  secured  thereby,  over 
and  above  the  sum  of  $490.03,  found  by  the  supreme  court  to 
have  been  paid  thereon,  and  that  the  said  bond  and  mortgage 
remain  in  full  force  as  to  the  said  residue  of  the  said  mortgage 
debt'' 

If  this  modification  is  agreed  to  by  the  judges,  there  ought 
to  be  no  costs  against  either  party  on  this  appeaL 

The  following  opinion  was  rendered  by  T.  A.  Johnson,  J. — 
Upon  the  facts  established  by  the  findings,  this  appears  to  be  a 
very  plain  case.  The  pkintiff  became  the  owner  of  the  bond 
and  mortgage  in  question  on  May  13, 1862,  by  assignment  from 
the  mortgagee.  As  assignee  he  took,  subject  to  all  equities 
existing  at  the  time  of  the  assignment,  in  favor  of  the  debtor 
against  his  assignor.  Any  demand  which  the  debtor  might 
then  have  applied  or  set  off  against  the  assignor,  he  may  have 
applied  or  set  off  against  the  assignee.  This  principle  is  bo 
well  settled  that  it  would  be  a  waste  of  time  and  Icbor  to  cite 
authorities  in  its  support  At  the  date  of  the  assignment,  the 
defendant  Tatham,  was,  in  equity  if  not  in  law,  in  respect  to 
ihiB  bond  and  mortgage,  the  principal  debtor,  he  having,  on 
22 
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January  20  previous,  taken  a  conveyance  of  the  mortgaged 
premises,  subject  to  the  same  mortgage.  This  conveyance  was 
mode  to  the  defendant  Tatbam,  at  the  instance  and  for  the 
benefit  of  Alfred  A.  Arment,  who  was  the  equitable  though  not 
the  legal  owner  of  the  premises,  and  who  had  as  such  become 
liable  to  pay  said  bond  and  mortgage.  The  fall  previous  to 
this,  Arment  made  an  agreement  with  the  plaintiff's  assignor 
to  do  certain  work  for  the  latter  in  the  Beekman  Hill  Chapel, 
which  was  then  being  built  on  the  grounds  of  such  assignor, 
and  that  the  amount  of  such  work  and  labor  should  be  applied 
in  payment  upon,  and  deducted  from  the  amount  of,  said  bond 
and  mortgage.  This  labor  had  been  performed  and  the  amount 
and  value,  four  hundred  and  ninety  dollars  and  three  cents, 
agreed  upon  between  Arment  and  the  assignor,  and  the  ac- 
count with  right  of  application  assigned  to  the  defendant 
Tatham,  before  the  assignment  to  the  plaintiff  of  the  bond  and 
mortgage.  This  account  Arment  had  agreed  to  assign  to 
Tatham  at  the  time  the  conveyance  was  made  to  the  latter,  and 
the  assignment  was  actually  made  on  May  3,  18G2,  ten  days 
before  the  assignment  of  the  bond  and  mortgage  to  the  plain- 
tiff. It  will  be  seen,  therefore,  that  before  the  bond  and  mort- 
gage had  been  assigned  to  the  plaintiff*,  the  right  of  the  defend- 
ant Tatham  to  have  this  amount  of  four  hundred  and  ninety 
dollars  and  three  cents  applied  in  payment  and  satisfaction  of 
the  mortgage  debt  had  become  fixed  and  vested.  The  payment 
had  been  made  in  labor,  performed  upon  an  agreement  that  it 
should  apply  in  that  way,  and  nothing  remained  to  be  done  to 
complete  it,  except,  perhaps,  to  indorse  the  amount  and  receipt 
it  as  a  payment  As  the  amount  has  actually  been  paid  in 
services  rendered,  equity  will  regard  it  as  actually  applied  ac- 
cording to  the  agreement  It  will  hold  it  to  have  been  a  payment 
pro  tanto  in  fulfillment  of  the  agreement  and  the  intention.  I 
am  of  the  opinion,  also,  that  the  moment  the  work  ;ras  oom- 
pletod  under  the  agreement  and  the  amount  ascertained  and 
agreed  upon,  the  law  would  make  the  application  as  a  payment 
and  satisfaction  pro  tanto.  Davis  v.  Spencer,  24  K  Y.  386, 
301.  This  amount  of  four  hundred  and  ninety  dollars  and 
three  cents  was  not  a  latent  equity  in  the  hands  of  a  third  i>er* 
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son,  either  at  the  time  of  the  assignment  to  the  plaintiff^  or  at 
any  other  time>  and  no  such  question  arises  in  the  case. 

In  any  riew  of  the  case  it  is  entirely  clear  that  the  plaintiff 
could  only  enforce  the  bond  and  mortgage  for  the  amount  dne 
oyer  and  abore  this  four  hundred  and  ninety  dollars  and  three 
cents  as  against  the  defendant,  Tatham,  who  insisted  upon  its 
application  as  a  payment  Consequently,  it  was  only  necessary 
for  him  to  tender  the  balance  over  and  abore  this  sum,  with 
the  costs  which  had  then  accrued.  The  plaintiff  had  elected 
to  consider  the  whole  debt  due,  as  he  had  the  right  to  do,  upon 
the  mere  payment  of  interest  for  the  period  specified.  The 
tender,  or  offer  of  payment  of  the  whole  amount  remaining 
due,  and  for  which  the  mortgage  could  be  enforced,  discharged 
the  lien  of  the  mortgage  and  operated  to  defeat  the  action  to 
foreclose.*    Kortright  v.  Cady,  21  K  T.  443. 

It  is  strenuously  contended  by  the  appellant's  counsel 
that  the  defendant,  Tatham,  is  estopped  by  his  deed  from  in- 
gisting  upon  the  application  of  this  amount  for  the  work  and 
labor  to  the  mortgage  debt  It  is  argued  that  haying  taken  his 
deed  subject  to  the  mortgage  he  can  set  up  nothing  against  it, 
but  must  pay  the  full  amount  for  which  it  was  giyen.  But  no 
case  has  been  cited,  and  I  think  none  can  be  found  making 
any  such  application  of  the  principle  of  estoppel  by  deed.  By 
taking  the  conyeyance  of  the  premises  subject  to  a  mortgage, 
Che  grantee  is  precluded  from  setting  up  the  defense  of  usury 
against  the  mortagage  (Sands  v.  Ohurch,  6  N.  Y.  347 ;  Shu- 
felt  V.  Shufelt,  9  PaigSj  137) ;  and  such  a  grantee  would,  I 
suppose,  be  estopped  from  denying  the  taict  of  the  existence  of 
such  a  mortgage  as  against  the  grantor  and  his  assignees  and 
representatiyes.  Torrey  v.  Bank  of  Orleans,  9  PaigSy  649; 
Denn  v.  Cornell,  3  Johns.  Cos.  174.  But  no  such  question 
arises  here.  The  existence  of  the  mortgage  is  conceded,  and  its 
yalidity,  to  the  extent  of  the  amount  justly  due  upon  it  And 
there  is  nothing,  either  in  the  terms  of  the  grant  or  in  the 
principles  of  equity,  to  estop  the  grantee  fh)m  showing  what 
amount  has  been  paid  and  what  amount  still  remains  due^ 


*  On  this  point  the  ooart  did  not  agree  with  the  learned  Judge.    See 
•pinion  of  Ds.^10,  Cli.  J. 
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Certainly  he  was  not  estopped  as  against  Dunscomb^  and  should 
not  be  as  against  his  assignee,  whose  duty  it  was  to  ascertain, 
before  taking  the  mort^ige,  what  claims  there  were  existing 
against  it.  He  was  bound  to  inquire,  and  the  law  will  hold 
him  to  the  knowledge  he  should  have  acquired. 
The  judgment  is  right,  and  should  be  affirmed 

A  majority  of  the  judges  concurred  in  the  opinion  of  Dbkio, 
Ch.  J.,  in  which  T.  A.  Johhtson,  J.,  was  also  understood  to 
concur. 

-  Judgment  affirmed  as  modified  in  the  opinion  of  Dbnio,  Ch. 
f^  without  costs  to  either  party. 


HASBBOUCK  v.  THE  KINGSTON  BOAED   OP 

ia)UOATION. 

September,  1867. 

A  refaaal  to  gnaA  a  temponuy  injanction  against  the  collection  of  a  tax. 
where  but  a  small  portion  of  the  amount  involved  in  the  oontroversf 
can  be  affected  at  the  time  bj  each  temporary  injanction,  is  not  an  order 
which  in  effect  determines  the  action,  and  prevents  a  jadgment  tnm. 
which  an  appeal  might  be  taken ;  and  therefore  an  appeal  does  not 
lie  from  it  to  the  court  of  appeals. 

If  a  motion  for  a  temporary  injanction  is  denied,  not  on  the  groand  thai 
the  plaintiffs  could  ultimately  have  no  relief,  but  because  a  temporary 
interference  was  not  deemed  advisable  by  the  court  to  which  the  appli- 
cation was  made,  the  court  of  appeals  will  not  review  the  discretion  of 
that  court  upon  the  question. 

In  order  to  sustain  such  an  appeal,  the  papers  should  show  that  the  miOL 
tion  was  denied  upon  the  ground  that  the  plaintiffs  could  ultimately 
have  no  relief. 

Abraham  B.  Hasbrouck  and  four  others  suing  on  behalf  of 
tfaemselyes  and  other  taxable  inhabitants,  brought  an  action  in 
the  supreme  court,  against  the  Kmgston  Board  of  Education, 
Mijah  Ellsworth,  the  collector,  and  Cornelius  Burhans,  the 
treasurer  of  the  Kingston  school  district,  to  enjoin  the  collec- 
tion of  a  tax  which  had  been  assessed.  The  question  presented 
was,  whether,  under  the  local  statutes  applicable  to  this  district^ 
the  annual  tax  was  not  limited  to  Ave  thousand  dollars,  or  leoa. 
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The  tax  objected  to  was  for  twenty-two  thousand  dollars,  and 
nearly  fourteen  thousand  dollars  was  collected  before  this  ac- 
tion was  brought  A  statement  of  the  details  is  not  necessary 
here,  as  this  court  did  not  pass  on  the  merits. 

The  plaintiffs  moved  for  an  injunction  pending  the  suit 

Tlie  supreme  court,  at  special  term,  denied  the  motion,  on  the 
grounds,  1,  that  the  tax  was  r^pilar  and  authorized  by  the  act, 
and,  2,  that  the  remedy  by  injunction  was  inappropriate  under 
the  modem  adjudications.  This  decision  was  affirmed,  on  ap«- 
peal,  by  the  court  at  general  term. 

An  action  was  then  brought  by  the  attorney-general,  in  the 
name  of  the  people,  against  the  same  defendants,  for  substan* 
tially  the  same  relief.  The  apph'cation  for  an  injunction  in 
this  suit  was  likewise  denied,  and  the  decision  affirmed. 

Appeals  were  taken  by  the  plaintiffs  in  both  suits  from  the 
orders  of  the  court  at  general  term  to  this  court 

J£  ScIwonmakeTy  for  defendants ; — Moved  that  the  appeals 
be  dismissed;  citing  Vandewater  v.  Kelsey,  1  JV.  T.  (1  ComsL) 
533 ;  Selden  v.  Vermilyea,  Id,  534 ;  and  also  insisted  that  the 
orders  were  right  on  the  merits. 

E.  CoohCy  for  the  plaintiffs,  appellants. 

By  thb  Court. — Hnirr,  J. — ^The  objection  is  made,  that  the 
orders  in  question  are  not  appealable  to  this  court  I  think  the 
objection  is  well  taken. 

It  is  claimed  that  the  appeal  is  sustainable  under  subdivision 
2  of  section  11  of  the  Code,  which  gives  such  appeal  from  ''an 
order  affecting  a  substantial  right  .  .  .  when  such  an  order 
in  effect  determines  the  action,  and  prevents  a  judgment  &om 
which  an  appeal  might  be  taken,"  or  discontinues  the  action, 
or  grants  or  refuses  a  new  trial.  The  order  in  question  does 
not  determine  the  action  or  prevent  a  judgment  from  which  an 
i^peal  might  be  taken.  It  may  possibly  prejudice  the  plaintiflk 
to  the  extent  of  that  portion  of  the  tax  of  1866  yet  uncol- 
lected; bat  the  action  remains,  with  the  question  to  be  dedided 
by  it,  for  future  years,  and  with  the  power  of  appeal  Crom  the 


343  NEW  YORK 


Hasbroack  «.  Kingston  Boud  of  Education. 


judgment  to  be  rendered.  If  it  shall  be  held,  ultimately,  that 
the  plaintiflTs  are  right,  then  the  defendants,  in  their  levies, 
will  be  restricted  to  fire  thousand  dollars  a  year,  or  be  limited 
to  the  specific  items  admitted  by  the  plaintifb  to  be  properly 
within  their  jurisdiction. 

If  the  defendants'  view  is  sustained  by  the  courts,  they  will 
be  at  liberty  the  next  year,  and  so  long  hereafter  as  the  law 
shall  remain  unrepealed,  to  levy  such  sums  as  they  may  deter- 
mine to  be  necessary  and  proper  for  the  purposes  specified  in  the 
act  There  is  evidently  much  the  most  important  duiy  of  the 
action  yet  to  be  performed. 

The  amount  of  the  present  tax,  yet  uncollected,  is  trifling 
compared  with  the  amount  which  will  be  determined  by  the 
judgment  yet  to  be  rendered.  The  orders  in  question  do  not, 
in  effect,  determine  the  action,  or  prevent  a  judgment  from 
which  an  appeal  can  be  taken,  and  are  therefore  not  appealable 
to  this  court 

Again.  The  papers  do  not  show  whether  the  motion  was  de- 
nied upon  the  ground  that  the  plaintifl&  could  ultimately  have 
no  relief,  or  because  a  temporary  interference  was  not  advisable. 
In  the  latter  case,  the  motion  below  was  addressed  to  the  dis- 
cretion of  the  court;  and  the  general  term  having  acted,  we 
cannot  review  their  determination.  People  v.  New  York  Cen- 
tral R  R  Co.,  29  N.  r.  418;  Clark  v.  City  of  Eochester,  34  Id. 
855.  Whether  the  interests  of  the  individuals  who  had  not  yet 
paid  their  tax  should  command  the  interposition  of  that  tribu* 
nal,  or  whether  the  interests  of  education  were  the  more  im- 
portant in  the  particular  case,  were  matters  for  the  discretion 
and  judgment  of  the  court  below.  In  such  cases  we  require 
them  to  act,  but  we  do  not  assume  to  determine  what  their  ac- 
tion shall  be.    See  cases  above  cited. 

I  am  of  the  opinion,  also,  that  an  injunction  cannot  legally 
issue  to  restrain  the  collection  of  a  tax,  although  ill^;ally  im- 
posed. Heywood  v.  City  of  BufEUo,  14  JV.  F.  53^  537;  Mu- 
tual Beneflt  life  Ins.  Ca  v.  Supervisors  of  N.  Y.,  Dec^  1866. 

The  party  must  take  his  remedy  by  action  for  the  damages 
he  has  susbiined.    Id. 

.    [The  remainder  of  the  opinion  related  to  the  merits  of  the 
case,  but  upon  these  the  oourt  did  not  pass.] 
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A  majority  of  the  judges  concurred  in  dismissing  the  appeals, 
on  the  ground  that  the  orders  were  not  appealable. 


1 


Appeals  dismissed,  with  costs. 


HATCH  V.  PHYOB. 

September,  1867. 

li  ieetnt,  that  one  to  whom  a  promise  is  made  for  the  benefit  of  a  third 
person,  cannot  by  releasing  the  promissor,  defeat  the  right  of  action  of 
such  third  person. 

If  each  promise  was  embodied  in  a  written  agreement,  parol  evidence  of 
it  is  not  admissible,  without  accounting  for  the  absence  of  the  writing. 

Willard  Hatch  sued  Dan  Prjor  in  the  supreme  court,  on  hia 
promise  to  pay  a  note  made  by  a  third  person  and  held  by 
plaintiflL  The  note  was  made  by  Clark  Season,  in  favor  of  one 
Amol4,  and  was  transferred  to  plaintiff  before  its  maturity. 
After  the  making  of  the  note,  Pryor,  the  defendant,  for  a  yalu- 
able  consideration  moving  to  him  from  Season,  agreed  with 
Season,  that  he,  Pryor,  would  pay  the  note.  In  pursuance  of 
this  arrangement,  and  before  the  note  fell  due,  Pryor  informed 
plaintiff,  who  then  held  the  note,  that  he  had  made  such  an 
arrangement,  and  offered  to  pay  it  then,  if  plaintiff  would  ac- 
cept certain  property.  This  offer  plaintiff  did  not  accept 
After  the  note  fell  due  he  brought  this  action,  relying  on  the 
doctrine  of  Lawrence  v.  Fox,  20  JV.  Y.  268,  to  hold  Pryor  liable 
directly  to  himself,  on  the  agreement  thus  made,  for  his  bene- 
fit, with  Season. 

The  main  question  raised  by  the  defense  was  whether  a  re- 
lease which  Season  had  given  to  Pryor  from  that  agreement 
was  effectual  to  defeat  the  action.  The  note  was  payable  one 
year  firom  its  date;  and  after  it  had  been  transferred  to  plain- 
tiff and  about  five  weeks  before  it  fell  due.  Season,  foi*  a  valua- 
ble consideration,  gave  Pryor  a  release  from  all  liability  in 
respect  to  the  note  No  notice  of  this  release  was  given  to 
Hatch. 

Upon  the  trial  before  a  referee,  it  appeared  that  the  agiee- 
mait  between  Pryor  and  Benson  on  which  the  action  was 
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founded  was  a  written  agreement ;  and  the  writing  not  being 
produced^  defendant  moved  that  all  the  parol  eyidenoe  respect- 
ing it  be  struck  out  This  the  referee  refused,  and  plaintiff  ex- 
cepted* 

The  referee  found  the  facts  above  stated. 

TJie  supreme  court  affirmed  the  judgment  entered  on  his  re- 
port finding  that  the  release  was  no  defense ;  and  defendant 
appealed  to  this  court, 

J.  M.  Humphrey,  for  defendant,  appellant;  Cited  Lawrence 
i;.  Fox,  20  ^V.  r.  268,  274.     . 

Galuslia  Parsons  for  plaintiff,  respondent; — Cited  Lawrence 
i;.  Fox,  20  N.  Y.  268 ;  Hartley  v  Harrison,  24  Id.  170. 

PoRTEB,  J. — Upon  the  facts  found  by  the  referee,  the  release 
executed  by  Reason  would  be  ineffectual  to  impair  the  rights 
of  the  plaintiff,  but  the  finding  is  unavailing  to  the  respondeni^ 
as  it  is  based  on  evidence  which  should  have  been  excluded. 
He  gave  parol  proof,  on  the  hearing,  of  the  agreement  between 
the  defendant  and  Season,  on  which  he  relied  to  establish  his 
right  of  action.  It  afterward  appeared  that  the  contract  was 
reduced  to  writing ;  and  the  respondent  neither  produced  it 
nor  accounted  for  its  non-production.  The  referee  erred  in  de- 
nying the  defendant's  motion  to  strike  out  the  parol  proof  thus 
received,  and  in  giving  effect  to  secondary  evidence  of  a  prom- 
ise, embodied  in  a  written  contract,  the  terms  of  which  were 
unascertained.  Dunn  v.  Hewitt,  2  Denio,  637 ;  Bogers  v.  Van 
Hoescn,  12  Johns.  221 ;  Jenner  v.  Joliffe,  6  Jd.  9. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event  of  the  action. 

A  majority  of  the  judges  concurred. 

Judgment  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 


HAUGHWOUT  v.  MAYOR,  &c.  OF  NEW  YORK. 

Jane,  186G. 

The  provision  in  the  charter  of  New  York  city  (1  Z.  1857,  p.  886,  ch.  446. 
§  88),  which  allows,  by  a  vote  of  three-fourths  of  the  members  elected 
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to  each  board  of  the  common  council,  work  to  be  done  for  the  dtj  with- 
out a  contract,— on  1 J  extends  to  work  necessarj  to  be  done  to  complete 
or  perfect  a  particular  job,  and  not  to  work  of  a  general  character  nor 
to  a  whole  job  or  an  original  undertaking. 
Even  if  that  provision  could  apply  to  a  whole  job  and  an  original  under- 
taking, still,  the  vote  of  the  common  council  must  precede,  and  not 
follow  the  performance  of  the  work ;  and  a  subsequent  vote  of  the  com- 
mon council  cannot  cure  the  want  of  a  precedent  contract,  nor  give  the 
party  perfo^ing  the  work  a  claim  to  compensation. 

Eder  V.  Haughwout  and  Charles  L.  TiflTany  sued  the  Major, 
&c  of  New  York,  iu  the  New  York  common  pleas. 

PlaintifEs  were  the  president  and  treafiurer  of  the  Broadway 
Association,  an  association  composed  of  the  merchants  doing 
business  on  Broadway,  in  New  York,  who  had  voluntarily 
cleaned  that  street  four  nights  in  the  week  for  two  years.  They 
had  paid  the  contractor  who  performed  the  labor,  eleven  thou- 
sand dollars,  leaving  a  balance  due  to  him  of  seven  thousand 
seven  hundred  and  twenty  dollars,  and  this  deficiency  they 
petitioned  the  common  council  to  pay.  The  common  council, 
by  a  three-fourths  vote  in  each  body,  adopted  a  resolution,  pro- 
viding that  the  comptroller  be  dLrectod  to  draw  his  warrant  for 
that  sum  in  favor  of  the  plaintiffs,  to  pay  for  cleaning  Broad- 
way, and  charge  the  same  to  its  appropriate  account  The 
comptroller  declined  to  do  as  required,  and  this  suit  was 
brought 

Plaintiffs  had  judgment,  which  was  affirmed  by  the  court  at 
general  term,  and  defendants  appealed  to  this  court. 

By  the  Court. — Peckham,  J. — It  is  not  pretended  that  the 
defendants  ever  employed  the  plaintiffs,  directly  or  indirectly, 
to  do  this  work.  It  was  never  done  on  the  credit  of  the  de- 
fendanta  It  was  done  upon  the  express  arrangement  that  the 
association  of  which  the  plaintiffs  were  the  officers  should  raise 
the  money  by  subscription  and  pay  it.  Failing  to  raise  the 
money  as  anticipated,  they  then  petitioned  the  defendants  to 
pay  it,  and  they  adopted  a  resolution  to  that  effect  The  ques- 
tion is,  is  that  resolution  obligatory,  and  sufficient  to  sustain 
this  action  ? 

The  defendants'  counsel  introduced  in  evidence  on  the  trial 
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certain  ordinances  of  the  city  of  New  York,  whereby  ic  was 
provided  that  "  all  work  to  be  done  for  the  corporation  shall 
be  performed  by  contract ;"  that  all  such  contracts  must  be 
authorized  by  the  common  council,  and  then  shall  be  made  by 
the  department  under  whose  direction  the  work  is  to  be  per- 
formed ;  that  "  no  contract  shall  be  made,  signed,  or  executed, 
until  proposals  therefor  have  been  advertised,  and  estimates 
received  and  decided  upon,  as  provided  by  this  ordinance,  ex- 
cept where  otherwise  provided  by  law ;  nor  shall  contracts  be 
made,  begun,  or  executed  for  a  sum  exceeding  $250,  until  all 
the  proposals,  estimates,  contracts  and  papers  relating  thereto 
shall  have  been  laid  before  the  common  council  and  confirmed 
by  them,  and  an  appropriation  made  therefor."  This  is  the  sub- 
stance of  all  these  provisions,  so  far  as  applicable. 

It  is,  perhaps,  questionable  whether  they  apply  to  this  case 
at  alL  There  was  no  work  done  or  to  be  done  "  for  the  corpo- 
ration." 

This  association,  composed  of  merchants,  owners  and  occu- 
pants, did  this  work  for  themselves,  voluntarily,  and  upon 
their  own  responsibility,  and  in  no  sense  "  for  the  corporation,** 
though  the  public  participated  in  its  benefits. 

If  the  visitors  at  the  Central  Park,  to  gratify  their  taste,  had 
placed  statuary  or  any  other  ornament  there,  as  a  present  to 
the  city,  and  the  city  had  accepted  the  gift,  they  might  call 
that  furnishing  supplies  to  tlic  city  and  ask  for  payment,  as 
well  as  the  plaintiffs  can  call  this  work  done  for  the  defendants. 

It  IS  not  ijce  Irom  difficulty  to  make  this  '^  work  done  for 
the  corporation,'*  so  as  to  form  any  consideration  for  this 
promise  or  resolution. 

But,  assume  it  to  be  otherwise  obligatory,  was  this  work  done 
in  direct  violation  to  the  law  in  reference  thereto  ?  « 

It  is  insisted  that  this  resolution,  having  been  adopted  by  '^  a 
vote  of  three-fourths  of  the  members  elected  to  each  board," 
which,  by  the  statute,  might  dispense  with  a  contract  as  to 
"  work  necessary  to  be  done  to  complete  or  perfect  a  particuUr 
job,"  was  equivalent  to  a  similar  vote  before  the  work  was 
done ;  that  such  a  vote  disx)ensed  with  the  necessity  of  a  con- 
tract ;  that  a  subsequent  ratification  is  equal  to  a  prior  legal 
employment 
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I  think  that  that  proyision  applies  only  to  ^^  work  necessary 
to  complete  or  perfect  a  particular  job^"  not  to  work  of  a 
jgeneral  character^  not  to  a  whole  job,  not  to  a  new,  original 
undertaking,  but  only  to  a  job  partly  finished^  and  where  some- 
thing is  necessary  to  its  completion.    This  is  not  that- case. 

The  statute  is  express  that  ''all  contracts  to  be  made  or  let 
by  authority  of  the  common  council  for  work  to  be  done,**  &c., 
shall  be  made  by  the  appropriate  heads  of  departments,  under 
such  regulations  as  shall  be  established  by  ordinances  of  the  com- 
mon council  Then  follows  the  proyision  before  referred  to. 
The  statute  then  proceeds  to  make  general  proyision  for  all  cases 
with  the  exception  and  qualification  before  mentioned,  and 
says :  ''  And  all  contracts  shall  be  entered  into  by  the  appro- 
priate heads  of  departments,  and  shall  be  founded  on  sealed 
bids  or  proposals  made  in  compliance  with  public  notice 
adyertised  in  such  of  the  newspapers  of  the  city  as  may  be 
employed  by  the  corporation  for  the  purpose.'*  Laios  of  1867, 
p.  886,  §  38. 

Again,  if  the  qualification  of  the  statute  '^  unless  by  a  yote 
of  three-fourths  of  the  members  elected  to  each  board  it  shall 
be  ordered  otherwise,"  could  be  made  to  apply  to  a  job  like 
this,  it  seems  to  me  the  policy  of  the  law,  as  well  as  the  lan- 
guage of  the  act,  required  that  yote  to  precede  the  doing  of  the 
work.  The  act  is  express,  eyen  according  to  the  plaintitb'  in- 
terpretation, that  no  work  shall  be  done  for  the  corporation 
except  by  contract,  unless  that  contract  shall  be  waiyed  by  a 
three-fomrths  yote.  It  was  not  waiyed  here.  It  was  neither  by 
contract,  nor  under  any  waiyer  of  a  contract.  Then  it  was 
dearly  done  in  yiolation  of  the  law. 

It  rests  with  the  plaintiffs  to  establish  that  a  yote,  after  the 
work  was  done,  might  waiye  the  illegality  and  make  that  law- 
ful by  relation  which  was  before  illegal  and  in  du*ect  yiolation 
of  the  statute.  The  policy  of  the  statute  is  in  a  contrary 
direction.  It  intended  to  insist  upon  a  contract  in  all  cases, 
unless  in  one  special  case  the  councils  should  order  it  to  be 
done  otherwise.  The  necessity  for  its  being  so  done  should  be 
first  passed  upon  by  the  councils. 

The  pressure  for  such  a  resolution  would  be  far  stronger  after 
than  before  the  work,  and  much  more  dif3cult  to  resist  Henoe, 
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contracts  for  work  under  such  a  rale  would  soon  be  the  excep- 
tiouy  not  the  rule  of  practica 

Under  the  statute  before  cited^  I  am  quite  clear  that  the  duty 
of  making  this  contract  in  the  manner  speciOed  in  the  statute 
was  committed  to  the  street  inspector.  The  work  was  done 
without  any  such  contracti  and  in  direct  violation  of  the  stat- 
ute regulating  the  doing  of  such  work.  In  such  case  no  subse- 
quent ratification  of  the  common  council  can  give  the  party 
any  claim  to  compensation. 

We  are  referred  to  Peterson  v.  Mayor,  &c.  of  N.  Y.,  17  iV.  Y 
449,  as  sustaining  the  position  of  the  plaintiffs.  The  court 
there  held  that  the  work  done  in  that  case  was  not  within  the 
aim  of  the  statute;  that  the  services  might  have  been  lawfully 
rendered  at  the  expense  of  the  city  by  a  person  directly  em- 
ployed by  resolution  of  the  common  council,  or  by  any  express 
or  implied  authority ;  but  held  that  where  the  chu*ter  or  a  stat- 
ute binding  upon  the  corporation  has  committed  a  class  of  acts 
to  particular  oflScers  or  agents,  other  than  the  general  govern- 
ing body,  or  where  it  has  prescribed  certain  formalities  or  con- 
ditions to  the  performance  of  any  description  of  corporate 
business,  the  proper  functionaries  must  act  and  the  designated 
terms  must  be  observed,  and  generally  no  act  of  recognition 
can  supply  a  defect  in  these  respects.  lb.;  17  N.  T,  464>  per 
Dekio,  J.  People  ez  ret  Smith  v.  Flagg,  Id.  584,  holds  no 
different  doctrine. 

The  same  doctrine  is  held  in  Donovan  v.  Mayor,  &c.  of  N. 
Y.,  33  N.  Y,  291,  where  Mr.  Justice  Porter  remarks  that  the 
city  has  no  power  to  act  except  through  its  municipal  oflSoera, 
and  where  they  assume  as  its  agents,  to  exercise  authority  in 
disregard  of  prohibitions  applying  alike  to  them  and  their  prin- 
cipal, their  action  is  wholly  ineffectual  unless  it  be  to  subject 
them  to  personal  liability  for  assuming  powers  with  which  the 
law  has  not  clothed  them. 

In  Harlem  Gas  Co.  v.  Mayor,  &c.  of  N".  Y.,  33  N.  Y.  308, 
this  court  held  that  the  supply  of  gas  was  not  within  the  pur- 
view of  the  statute  requiring  advertisements  and  bids.  I  am 
unable  to  find  any  principle  that  will  sustain  this  judgment 

The  judgment  should  be  reversed,  and  a  liew  trial  ordered, 
with  costs  to  abide  the  event 
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All  the  judges  concurred 

Judgment  reyersed,  and  new  trial  ordered,  costs  to  abide  the 
eyent. 


HAYWAED  V.  THE  LIVERPOOL  AND  LONDON  LIFE 
AND  FIRE  INSURANCE  COMPANY. 

September,  1867. 
Afflrming  7  Botw,  886. 

A  provision  in  a  policj  of  fire  insurance,  exoneratinfc  the  company  from 
loss  bj  fire  which  should  happen  by  explosion,  must  be  taken  to  include 
an  explosion  of  a  steam  engine  insured  by  the  policy,  as  well  as  any  ex- 
ternal explosion.* 

The  exception  of  fire  caused  by  explosion,  is  not  inconsistent  with  the 
fact  that  the  engrine  itself  was  insured  against  fire. 

The  rule  thai,  in  case  of  repugnancy  between  the  written  and  the  printed 
parts  of  the  policy,  the  written  shall  prevail  over  the  printed  part,  is 
not  applicable  in  such  a  case.  In  such  cases  the  inquiry  always  is,  is 
there  any  repugnancy  between  the  exception  and  the  scope  of  the 
undertaking  in  the  policy?  If  not,  effect  is  to  be  given  to  both  the 
written  and  printed  parts,  according  to  the  ordinary  rules  of  construc- 
tion. 

Nathaniel  Hayward  sued  the  Liyerpool  &  London  Fire  and 
Life  Insurance  Company,  in  the  New  York  suparior  court,  on 
a  policy  of  insurance  of  an  India  rubber  factory  against  fire. 
Among  the  articles  specified  in  the  written  part  of  the  policy 
as  insured  were  '^  machinery,  tools,  steam  engine  and  shafting 
contained  in  building  No.  1." 

In  the  body  of  ihe  printed  part  of  the  policy  was  the  follow- 
ing proviso  or  condition : 

'^  Provided  always,  and  it  is  hereby  declared  and  agreed  that 
this  company  shall  not  be  liable  to  make  good  any  loss  or  dam- 
age bjffirey  which  shall  happen  or  arise  from  any  foreign  inya- 
sion,  msurrection,  riot,  or  ciyil  commotion,  or  any  military  or 
usurped  power,  or  by  any  explosion,  earthquake,  or  hurricane, 

*This  case  may  be  regarded  as  overruling  the  case  of  the  same 
plaintiff  against  the  Northwestern  Insurance  Company,  decided  in  the 
supreme  oourt  in  1804,  aud  reported  in  19  Abb.  Ft.  116.  Compare  Evans 
9.  Columbian  Ins.  Co.,  44  N.  Y,  \4A. 
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And  the  policy  shall  remain  suspended  and  of  no  effect  in  re- 
spect to  any  loss  or  damage  which  shall  happen  or  arise  during 
the  period  of  any  of  these  contingencies." 

One  condition  printed  upon  and  referred  to  in  the 
policy,  was :  '^  Neither  will  this  company  be  answerable  for  loss 
or  damage  to  stock  or  goods  while  undergoing  any  process  in 
which  the  application  of  fire  heat  is  necessary,  nor  for  los8  or 
damage  by  explosion  of  any  kind.** 

The  superior  court  held  that  the  exception  exonerated  the 
company,  and  gave  judgment  for  the  defendants.  Reported  in 
7  Bosw,  385.    Plaintiff  appealed. 

Luther  B,  Marsh  and  0.  W.  Slurtevant,  for  plaintiff,  appel- 
lant ; — Cited  Harper  v.  Albany  Mut  Ins.  Co.,  17  N.  Y.  194; 
Bryant  t;.  Poughkeepsie  Mut  Ins.  Co.,  Id.  200;  St  John  v. 
Am.  Mut  Ins.  Co.,  11  Id.  (1  Kern.)  516 ;  Harper  v.  City  Ins. 
Co.,  1  Bosw.  520 ;  ♦  Hayward  v.  N.  W.  Ins.  Co.,  19  Abb.  Pr. 
116;  Harper  v.  N.  Y.  City  Ins.  Co.,  22  N.  T.  441,  443;  Oiti- 
^ns'  Ins.  Co.  t;.  McLaughMn,  6  Am.  Law  Beg.  N.  &  374. 

Alex.  Hamilfony  Jr.^  for  defendants,  respondents ; — Cited  Har- 
per V.  Albany  Ins.  Co.,  17  JVl  K  194 ;  St  John  t;.  Am.  Mut 
Ins.  Ca,  11  Id.  (1  Kern.)  516. 

J.  M.  Pabker,  J. — The  provision  in  a  policy  that  a  company 
will  not  be  liable  tp  make  good  any  loss  or  damage  by  tire  - 
which  shall  happen  or  arise  by  any  explosion, repeated  in  the- 
conditions  appended,  and  referred  to  in  the  policy,  muat^  I 
think,  be  taken  to  include  an  explosion  of  the  steam  engine  in- 
sured,  as  well  as  any  external  explosion. 

There  is  no  inconsistency  in  such  construction  with  the  bcb 
that  the  engine  itself  was  insured  against  fire.  The  company 
might  well  say :  We  will  insure  your  factory,  engine  included, 
against  fire  produced  from  eyery  cause,  except  an  explosion  of 
the  engine.  So  far  from  there  being  any  inconsistency  in  this^ 
it  is  impossible  to  say  that  it  was  not  a  wise  and  reasonable 
provision,  intended  to  induce  carefulness  in  the  management  of 
the  engine,  and  to  refuse  the  risk  of  carelessness  in  its  use.    It 

•  Atarmed  in  28  if.  F.  441. 
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18  said  the  defendant  had  been  paid  an  extra  price  for  the  risk 
caused  by  the  engine.  Still  the  exception  in  the  risk  of  its  ex- 
plosion is  not  inconsistent  with  that  fact  Undoubtedly  the  use 
of  a  steam  engine,  and  without  respect  to  its  liability  to  ex- 
plode,  increases  the  hazard  of  loss  by  fire  to  a  building  in  yarious 
ways,  which  sufSciently  accounts  for  the  extra  charge  for  in- 
surance,  where  one  is  used.  In  the  case  of  Harper  v.  Albany 
Mutual  Ins.  Co.,  17  JV.  Y,  194,  relied  upon  by  the  defendant, 
the  doctrine  affirmed  was,  that  in  construing  a  policy  of  insur- 
ance, the  intent  of  the  parties  is  to  be  gathered  from  both  the 
written  and  printed  portions,  and  effect  given  to  both,  so  fiEur  as 
can  be ;  but  in  case  of  repugnancy  between  them,  the  written 
part  shall  prevail  over  the  pnnte J  part ;  and  the  principle  was 
illustrated  by  the  learned  judge  who  gave  the  opinion  of  the 
court,  in  the  following  manner:  ''When  the  insurance  is 
directly  upon  the  stock  in  trade,  as,  for  example,  in  the  busi- 
ness of  manufacturing  and  sale  of  camphene,  to  hold  that  a 
general  printed  prohibition  (contained  in  every  policy  of  insur- 
ance) against  keeping  or  using  it,  unless  permission  be  specially 
given  and  indorsed  upon  the  policy,  would  have  the  effect  to  nul- 
lify its  direct  and  positive  stipulations,  would  be  preposterous.'^ 

The  case  at  bar  is  very  different  ftom  that  of  Harper  v. 
Albany  Mutual  Insurance  Ga ;  and  as  we  have  seen  that  there 
is  no  repugnancy  between  the  insurance  of  the  engine  against 
loss  by  fire  and  the  exception  of  loss  and  damage  by  fire, 
occasioned  by  the  explosion  of  the  engine,  it  is  not  within  the 
principle  of  that  case. 

The  inquiry  always  is,  is  there  between  the  exception  and  the 
scope  of  the  undertaking  in  the  policy  any  repugnancy  ?  If 
not,  in  construing  the  policy  the  intent  of  the  parties  is  to  be 
gathered  from  both  the  written  and  printed  portions,  and  effect 
given  to  both,  according  to  the  ordinary  rules  of  construing 
written  contents. 

I  am  of  the  opinion  that  the  judgment  of  the  superior  court 
is  right,  and  should  be  affirmed. 

Porter,  J.  The  insurance  of  property,  in  contemplation  ot 
its  use  for  a  known  and  specified  purpose,  imports,  ex  vi  ter- 
mini, a  license  to  keep  the  articles  and  employ  the  agencies  in- 


853  NEW  YORK 


Hajward  f>.  Liverpool  &  London  Life  and  Fire  Ins.  Co. 

cidental  and  essential  to  beneficial  enjojrment  for  the  use  pro- 
posed. Against  a  license  of  this  nature^  implied  from  the  lan- 
guage used  in  the  written  portion  of  the  policy,  a  printed  pro- 
hibition in  some  other  portion  of  the  instrument  will  not  be 
allowed  to  preyaiL  This  was  the  principle  settled  in  the  cases 
on  which  the  appellant  mainly  relies.  Harper  v.  Albany  Mut. 
Ins.  Ca,  17  -AT.  y.  194;  Bryant  v,  Poughkeepsie  Mut  Ins.  Co., 
Id.  200. 

We  see  no  reason,  however,  for  extending  it  to  a  case  like  this, 
where  there  is  no  inconsistency  between  the  written  and  the 
printed  clauses,  and  where  full  effect  can  be  given  to  all  parts 
of  the  instrument,  in  harmony  with  the  manifest  intent  of  the 
parties. 

The  company  does  not  claim  a  forfeiture  by  the  plaintiff  of 
his  rights  through  the  use  of  the  boiler  in  question,  but  appeals 
to  a  mutual  stipulation  in  the  contract  that  the  insurer  should 
should  not  be  held  liable  for  injuries  resulting  from  a  particu- 
lar cause.  The  use  of  a  steam  engine,  generating  a  high  degree 
of  heat,  would  necessarily  expose  the  property  to  more  than 
ordinary  danger,  and  an  extra  premium  was  accordingly 
charged  for  the  risk.  There  was  one  hazard,  however^  con- 
nected with  its  use,  which  the  company  refused  to  assume,  and 
for  which  it  received  no  compensation.  The  language  "of  the 
stipulation  is  plain,  and  its  purpose  entirely  obvious.  The 
plaintiff  was  at  liberty  to  keep  and  use  shafting,  engines,  boil- 
ers, and  whatever  else  was  customary  and  needful  in  conduct- 
ing the  business  of  his  factory.  The  insurer  was  to  make  good 
any  injury  to  the  property  by  fire ;  provided  always  that  such 
fire  should  not  be  caused  ^*  by  any  explosion ;  **  and  in  that 
case,  it  was  mutually  agreed  that  the  defendant  should  not  be 
liable  to  make  good  the  loss.  The  injury  resulted  fh>m  such  an 
explosion ;  and  there  is  no  principle  on  which  the  company  can 
be  chargedt  wih  a  liability  from  which  it  was  absolved  by  the 
plaintiff,  in  the  very  contract  on  which  he  sues.  St  John  v. 
American  Mat  Fire  and  Marine  Ins.  Oa^  11  N.  T.  516 ;  Strong 
V.  Sun  Mut  Ins.  Co.,  31  N.  Y.  103. 

The  judgment  should  be  afiirmed. 

All  the  judges  concurrtKL 

Judgment  aflBrmed,  with  costs. 
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HAZARD  V.  SPEABS. 

December,  1868. 

After  factors  had  informed  their  principals  of  the  failore  of  a  contract  for 
the  sale  of  the  goods  consigned,  and  of  their  hairing  recovered  possession 
of  them  at  a  distant  place,  and  left  them  there  with  other  agents  of  the 
principals  for  sale,  the  principals,  for  seven  weeks  after  being  fully  in> 
formed  of  the  facts,  gave  no  intimation  of  objections,  and  did  not  com- 
mnnicate  their  intention  to  disavow  the  transaction  until  about  eleven* 
weeks  after  they  were  informed.  HM,  that  these  circumstances  were 
sufficient  proof  of  ratification. 

To  constitute  the  conversations  and  acts  of  the  principals,  with  knowledge 
of  the  facts,  a  ratification,  it  is  not  material  whether  a  ratification  was 
oontemplated  or  not. 

Oeorge  S.  Hazard  and  Frank  W.  Fiske  sned  James  Spears 
and  James  D.  and  Ezekiel  M.  McDonald,  in  the  Buffalo  supe- 
rior courty  to  recover  money  paid. 

The  plaintiffSy  being  factors  at  Buffalo,  and  haying  received 
firom  defendants^  who  were  pork  packers  in  Indiana,  a  consign- 
ment of  bams  to  be  sold  for  defendants'  account,  at  a  limited 
price,  contracted  for  the  sale  of  the  hams  at  the  price  limited, 
to  one  Perry.  This  sale  was  made  through  one  Howe,  Perry's 
agent  The  terms  were  cash  on  delivery.  After  the  hams  had 
been  put  in  transit  for  delivery  to  Perry  at  New  York,  and  when 
plaintiffs  had  received  only  a  part  payment,  Perry  failed  in 
business.  This  part  payment  was  in  fact  made,  not  on  account 
of  the  entire  contract,  but  on  account  of  a  specified  portion  of 
the  hams. 

Plain tiflk,  on  learning  of  Perry's  failure,  rescinded  the  sale,  and 
leoovered  possession  of  all  the  hams  in  the  city  of  New  York 
on  their  arrival  there.  After  unsuccessful  efforts  to  sell  them 
in  New  York,  they  put  them  in  the  hands  of  Purdue  &  Ward 
(who  were  defendants'  agents  in  New  York),  to  be  sold  for  de- 
fendants. They  fixed  no  limit  as  to  price.  They  immediately 
wrote  to  defendants  stating  fully  these  facts,  except  that  they 
omitted  to  state  that  the  part  payment  was  not  on  account  of 
the  entire  contract,  but  on  account  of  a  part  only  of  the  hams. 

The  hams  were  sold  in  the  market  at  a  loss.    After  various 
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oommunications  between  the  parties,  which  a;e  sufficiently 
itated  in  the  opinion  of  Huirr,  J.,  the  plaintiffs  brought  this 
action  to  recover  the  balance  of  certain  advances  which  thej 
had  made  on  the  consignment  The  defendants  relied  on  their 
objections  that  the  final  sale  was  not  authorized  by  their  in- 
itraotions ;  that  plaintiffli  did  not  communicate  fully  the  fiicts 
in  respect  to  the  transaction  of  the  first  sale,  and  had  misin- 
formed defendants  in  respect  to  it,  and  that  defendants  had  not 
ratified  the  transaction.  The  plain  ti£b  relied  principally  on  the 
fiM^t,  that,  although  defendants  were  informed  personally  in  the 
middle  of  June,  of  all  the  circumstanoee  of  the  transaction,  and 
were  within  thirty-six  hours  of  plaintiffs  by  a  daily  mail, 
they  gave  no  intimation  of  dissent  until  August  8,  and  did 
not  communicate  their  intent  to  disavow  the  transaction  until 
September  5 ;  and  that  this  long  delay  was  a  clear  adoption 
of  plaintiff's  acts.  The  plainiiffs  had  settled  with  Purdue  & 
Ward  on  the  final  sale,  and  allowed  the  latter  their  oomnus- 
sions  thereon;  and  in  their  account  against  defendants  on 
which  this  action  was  brought  they  charged  their  own  commia- 
•ion  on  their  advances  besides. 

On  the  trial  the  judge  instructed  the  jury  that  the  letters  put 
in  evidence  did  not  show  a  ratification  of  the  sale ;  but  he  left  it  to 
the  jury  to  determine  whether  the^converaations  in  the  middle 
of  June  were  a  ratification,  and  instructed  them  that  if  they 
found  that  they  were,  plaintiflEb  were  entitled  to  receive  not  only 
the  balanoe  of  advances,  but  tbeir  oommiasions  on  the  sum  thej  I 
had  advanced,  and  that  both  fiM)tofs  were  entitled  to  a  commia- 
aion. 

Plaintifik  had  a  verdict,  judgment  on  which  was  affirmed  at 
general  term.    Defendants  iqppeakd. 


Bemjamin  H.  Wittiamfy  Snt  defondanta,  appelknts ; — TTiiieirit 
there  could  be  no  ratification  if  neither  party  entertained  the  idea 
of  rmtificfttion  at  the  time  of  the  am venatioii ;  and  thai  the 
evideBce  showed  defendants  were  ignoiaas  of  ipaij^taj  &cl^ 
and  therefore  had  not  ratified  the  sale.  CitiBg  3d  Fmm.  SL 
840;  Owings  r.  HulL  9  PeL  Wt;  Seymour  m.  WyekoC  10 
A:r-(6AML)^;  Nixon  9.  PybKT,  8Xr.(4&UL)398; 
Jhti^  FmL  Js.  171>  17^;  Siorf  m  Agi  XM-SIS; 
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Worth,  40  Barb.  654 ;  Copeland  t;.  Mercantile  Ins.  Go.,  6 
202;  Bell  v.  Cunningham,  3  Pet.  69;  Horsbll  t^.  Fauntler07» 
10  Barn.  &  C.  755;  Thomdyke  v.  Godfrey,  3  Orun.  489l 
Also  that  it  was  error  to  allow  commisBions  of  both  fiM)ton. 

John  Oansottf  for  plaintiffs,  respondents; — Cited  Prince  «. 
Chirk,  1  Bam.  d  OreM.  186,  &  O,  8  JSng.  Com.  L.  80 ;  Corn* 
wall  V.  Wilson,  1  Ves.  Sr.  609. 

Hunt,  Ch.  J. — ^The  sale  of  the  hams  in  New  York,  at  a  lowef 
price  than  that  fixed  by  the  defendants,  and  obtained  by  the 
plaintiffs  in  BaflGAlo,  gtres  rise  to  the  present  controversy.  The 
plaintiffs  were  limited  in  price  by  the  order  of  the  defendanti> 
They  were  expressly  directed  not  to  sell  them  for  less  than 
seven  and  three-fonrths  cents  per  ponnd.  The  sale  made  in 
BufiiEdo  was  at  that  price,  but  the  purchaser  failed  to  pay,  and 
the  sale  was  rescinded.  The  expenses  of  the  property  to  New 
York,  and  the  sale  there,  together  with  the  fall  in  price,  pro*- 
duced  the  loss  for  which  the  amount  of  the  verdict  was  giveiL 

Immediately  upon  his  return  flrom  New  York,  Mr.  Hatard^ 
one  of  the  plaintiffs,  wrote  to  the  defendants,  giving  a  full  bo* 
oount  of  the  transaction,  and  informed  them  that  the  hams  had 
been  left  with  Purdue  &  Ward,  to  dispose  of  to  the  best  advan-^ 
tage.  In  the  several  letters,  the  defendants  acknowledge  the  re» 
ceipt  of  this  information,  and  make  no  claim  that  they  did  not 
approve  of  the  entire  proceeding.  The  judge,  at  the  trial,  d6« 
cided  that  these  letters  did  not  constitute  a  ratification  of  the 
transaction.  The  case  does  not  furnish  the  ground  for  this  de- 
oision.  I  presume  it  was  from  the  fact,  that  it  is  assumed  ill 
each  of  the  letters,  that  the  one  thousand  eight  hundred  dot* 
lars  paid  was  upon  the  purchase  of  the  entire  quantity  of  hamiv 
and  would  go  to  reduce  the  loss  that  would  arise  ttom  the  en** 
tire  sale.  In  truth,  this  sum  was  received  in  payment  of  a  spe- 
cific portion  of  the  hams,  one  car-load,  and  would  mitigate  Uie 
loss  upon  that  portion  onl}*,  leaving  the  entire  loss  upon  the 
remaining  portion  unprovided  for.  This  would  produce  a  great 
difference  in  the  general  result,  and  was  an  important  fact  in 
the  case.  The  defendants'  ratification,  assumed  from  their  fiul- 
nre  to  object,  being  based  upon  an  errroneous  understanding 
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of  the  factSy  could  not  bind  them.  I  think  the  ratifioation  that 
might  be  supposed  to  arise  from  this  view  of  the  case  must  be 
abandoned. 

The  question  then  arises,  did  the  conyersation  in  June,  1861, 
between  the  defendant  Spears  and  the  plaintiff  Hazard,  furnish 
eyidence,  on  which  the  jury  are  at  liberty  to  find  a  ratification  ? 
By  the  letters  already  referred  to,  the  defendants  had  been  in- 
formed of  the  entire  transaction,  with  the  exception  ol  the  erro- 
neous understanding  on  their  part  as  to  the  one  thousand  eight 
hundred  dollars  already  mentioned.  They  had  been  distinctly 
informed  that  the  property  was  left  with  Purdue  &  Ward  for 
sale,  and  without  limit  as  to  price.  In  the  conyersation  now  re- 
ferred to,  all  the  transaction  is  again  rehearsed  to  Mr.  Spears, 
the  understanding  as  to  the  one  thousand  eight  hundred  dol- 
lars is  now  corrected,  and  he  is  informed  that  the  property  is 
left  with  the  New  York  house  for  sale,  without  limit  As  tes- 
tified by  Mr.  Hazard,  he  made  no  objection  to  the  transaction; 
imputed  no  blame  to  the  plaintiffs,  and  expressed  his  regret  at 
the  probable  loss.  Mr.  Spears,  himself,  testifies  that  he  did  not 
feel  it  his  duty  to  be  frank  with  the  plaintiff,  or  to  tell  him  that 
he  would  be  held  liable  for  the  sale  of  the  hams. 

Under  the  circumstances  stated,  the  title  to  the  property  thus 
in  the  hands  of  Purdue  &  Ward,  was  in  the  defendants.  If  a 
change  in  the  market  had  occurred,  by  which  the  price  had  ad- 
yanced,  the  benefit  would  haye  accrued  to  the  defendants,  and 
not  to  the  plaintiffs.  The  sale  to  Perry  was  made  by  the  plain- 
tififis,  as  the  agents  of  the  defendants,  and  upon  his  failure  to 
perform,  as  such  agents,  they  resumed  the  possession  of  the 
property.  They,  as  such  agents,  also,  left  it  with  Purdue  & 
Ward  for  sale,  without  limit  as  to  price.  All  this  was  commu- 
nicated to  Spears  in  person.  If  he  wished  to  repudiate  what 
had  taken  place,  and  to  countermand  the  directions  for  sale, 
giyen  in  behalf  of  his  firm,  and  to  hold  the  plain  tiflb  to  the  first 
instructions,  it  was  his  duty  to  haye  done  it  promptly.  It 
should  haye  been  done  on  the  spot,  or  certainly  within  a  few 
days.  In  fact,  there  was  no  t'enunciation  or  countermand  until 
September  5,  thereafter,  although  a  doubt  upon  the  subject  of 
iheir  liability  to  bear  the  loss  was  intimated  in  a  letter  of 
August  8. 
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In  Prince  v.  Clark,  1  Barn.  £  C.  186 ;  8  Eng.  C.  L.  80,  the 
plaintiff  had  shipped  by  the  defendant  certain  goods  to  the 
East  Indies  for  sale,  with  directions  to  invest  the  proceeds  in 
specified  articles.  The  defendant  invested  the  amount  in  Be- 
nares sugar,  which  was  not  one  of  the  specified  articles,  and 
advised  the  plaintiff  of  the  purchase  by  a  letter,  received  by 
him  on  May  20.  The  plaintiff  made  no  objection  until  4-iig^fe 
7,  when  he  notified  the  defendant's  agent  that  he  disowned  the 
purchase.  The  jury  held,  that  by  his  delay  he  had  assented  to 
the  acts  of  the  agent,  and  the  court  of  king's  bench  affirmed 
their  verdict 

Bailey,  J.,  says :  ^'  The  principal  has  no  right  to  pause  and 
wait  the  fluctuation  of  the  market,  in  order  to  ascertain  whether 
the  purchase  is  likely  to  be  beneficial.  He  is  bound,  if  he  dis- 
sents, to  notify  his  determination  within  a  reasonable  time.'' 

HoLBOYD,  J.,  says :  "  I  think  the  jury  might  fairly  infer 
from  the  facts  of  the  case,  that  the  plaintiff  did  once  assent  to 
take  the  cargo  on  his  own  account,  or  that  he  meant,  st  least, 
to  take  the  chance  of  the  market" 

It  was  objected,  in  that  case,  that  the  defendant  had  no  agent 
to  whom  notice  could  be  given,  and  that  he  could  rcoeive  no 
benefit  from  the  notice.  The  court  held,  nevertheless,  that  an 
agent  might  have  been  found  by  inquiry,  and  that  the  verdict 
was  justified. 

The  defendants  insist  that  this  principle  does  not  affect  this 
case,  because,  they  say,  that  Howe  was  liable  on  the  draft 
given  up  to  Perry ;  that  he  was  solvent,  and  that  Spears  was 
not  advised  of  this  state  of  things  by  Hazard  in  the  June  con- 
versation. There  are  two  answers  to  this  objection.  It  does 
not  appear  that  Howe  was  personally  liable  on  the  drafts  drawn 
on  the  produce  shipped.  It  appears,  very  distinctly,  that  he 
was  acting  in  the  transaction  of  the  purchase,  as  the  agent  of 
Perry,  and  thus  without  interest  Whether  the  drafts  drawn 
by  him  upon  Perry  were  drawn  as  agent,  or  whether  he  volun- 
tarily made  himself  liable  upon  them,  is  not  proved,  and,  I 
think,  cannot  be  assumed.  Another,  and  quite  a  satisfactory 
answer  is  this,  that  no  such  point  was  raised  on  the  triaL  If 
the  defendant  claimed  that  the  conversation  and  the  delay  to 
repudiate,  did  not  furnish  evidence  of  assent^  because  Spears 
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W18  not  infonned  of  ihe  fact  that  Howe  was  liable  on  the 
drafts^  and  was  solyent^  he  should  have  called  attention,  on  the 
trialy  to  the  precise  point  of  which  he  complained.  It  was 
plainly  stated  that  the  drafts,  whatever  they  were,  were  given 
«p  to  Perry  as  a  means  of  obtaining  the  return  of  the  property. 
This,  the  defendant  Spears  certainly  knew,  and  if  he  had  not 
been  informed  of  the  other  alleged  facts,  and  had,  on  the  trial* 
placed  himself  on  that  ground,  the  plaintifb  would  then  have 
had  the  opportunity  of  showing  how  the  &cts  were,  and  what 
was  the  statement  of  them  to  Upears.  To  allow  it  now  to  be 
oiged,  when  it  was  omitted  at  the  proper  time,  would  he  quite 
uigust  The  point  is  of  frequent  occurrence,  and  we  rule  upon 
it  at  nearly  every  tenn. 

In  the  same  manner  the  defendants  object,  that  Spears  was 
not  informed  by  Hazard  that  the  sale  was  in  fact  to  Perry  and 
not  to  Howe.  If  this  fiust  is  of  importance,  the  answer  to  the 
objection  is  the  same  as  that  given  to  the  preceding  one,  that 
attention  was  not  called  to  it  on  the  triaL 

The  defendants  also  insist  that  the  judge  erred  in  reftising 
to  chaige,  that  if,  in  the  conversation  referred  to,  Hazard  did 
not  entertain  the  idea  of  procuring  a  ratification,  and  Spears 
did  not  intend  to  ratiiy  the  plaintiflEs'  acts,  there  was  no  ratifi^ 
cation.  If  Hazard's  testimony  is  to  be  relied  upon, — and  it 
was  believed  by  the  juiy, — ^he  had  acted,  as  he  supposed,  faith* 
fblly  and  honestly  in  the  discharge  of  his  duty  as  the  defend- 
ants' agent,  in  making  the  sale,  in  recapturing  the  propertji 
and  in  directing  its  resale  by  Purdue  &  Ward,  at  the  best  prio4 
that  could  be  obtained.  Upon  the  first  opportunity  he  com* 
municates  all  the  &ots  orally  to  Mr.  Speara  The  questioa 
then  is,  what  is  the  legal  eflbct  of  all  this,  with  the  answers  of 
Spears  in  connection  T  If  both  Hazard  and  Spears  had  cer* 
tainly  thought  that  the  transaction  was  right  in  itself  and 
could  not  be  disturbed  or  repudiated,  and  that  no  ratification 
maH  improve  it,  and  therefore  had  no  intention  on  the  sabjeoi^ 
would  that  have  altered  the  legal  effect  of  what  they  said  and 
didP  Or  if  Spears  was  satisfied  that  he  had  an  advantage  of 
Hazard,  and  meant  to  stand  upon  his  strict  rights,  and  at  some 
convenient  time  to  assert  them,  and  yet,  upon  a  full  and  firank 
ctatement  of  all  the  bots,  made  no  visible  or  audible  rcpndiar 
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tion  of  the  transaodoiiy  would  he  not  have  been  concluded  by 
hifi  silence  f  The  case  of  Prince  t^.  Clark  is  clear  to  the  point 
that  he  wonld  be.  The  law  passes  its  judgment  upon,  and 
gives  legal  effect  to,  what  is  said  and  done.  IntentionSi  except 
as  they  are  manifested  by  the  acts  and  statements  of  the  partieSi 
are  of  no  avail. 

I  see  no  diflSculty  from  the  allowance  of  commissions,  nor 
from  the  other  objections  to  the  rulings  on  the  trial 

Judgment  should  be  afSrmed,  with  costs. 

CiiXBKBy  J. — The  only  question  in  this  case  is  whether  the  d^ 
ftndants  ratified  the  sale  ordered  by  the  plaintiffs  in  New  York. 
After  the  latter  ordered  the  sale,  they  communicated  with  the  de» 
fendantsy  giving  them  a  complete  history  of  the  transaction, 
their  letter  being  dated  May  20, 1861.  The  defendants  wrote 
an  answer,  regretting  the  trouble  thai  the  plaintiffs  had  in  rd- 
ipect  to  the  hams,  and  expressing  a  hopei  that  the  eighteen 
hundred  dollars  which  they,  had  received  from  Howe*  would 
make  good  all  their  losses,  and  that  they  would  be  paid  for 
their  extra  trouble.  There  was  other  evidence  of  acquiescenca 
All  this  was  properly  left  to  the  jury,  to  determine  whether  it 
proved  a  ratification. 

The  judgment  should  be  aflSrmed,  with  costs. 

A  majority  of  the  judges  concurred  in  affizming  the  jud^ 
meni 

Judgment  affirmed,  with  oosts. 


HEBOY  V.  EEBB. 

September,  18S6. 

A  l0fui  JIdi  -piiTcbMe  for  Tftlae,  from  tbe  president  of  an  laaolvwit  eorp». 
leftiaB,  of  property  which  he  had  parchaaed  from  the  oompan j  for  an 
anteeedent  debt  dae  such  preeident,  ia  Talid  against  the  creditors  of  tlii 
company,  although  the  sale  by  the  company  to  the  president  was  void 
ss  to  such  creditors. 

James  H.  Heroy  and  others  sued  John  Kerr,  in  the  New 
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York  superior  coart,  for  the  conyersion  of  certain  glass^  which 
plaintifis  alleged  was  in  their  possession  at  the  works  of  the 
American  Olass  Company^  but  which  defendant  had  caused  the 
sheriff  of  Brooklyn  to  take  away  and  sell,  and  the  proceeds  of 
which  defendant  had  received. 

Defendant  denied  ownership  in  the  plaintifEs,  and  alleged  the 
property  to  have  been  owned  by  the  American  Plate  Glass 
Company,  and  justified  the  seizure  and  sale  by  virtue  of  a 
judgment  in  his  favor  against  that  company. 

On  the  trial,  before  a  single  judge  without  a  jury,  it  appeared 
that  the  American  Plate  Olass  Company  was  incorporated  un- 
der the  general  manufacturing  companies  act,  and  was  in  opera- 
tion,  manufacturing  glass,  duriug  the  years  1856,  1857  and 
1858,  and  that  its  president  had  been  Lewis  A.  Sayre.  The 
other  facts  necessary  to  an  understanding  of  the  case  are  given 
in  the  opinion.    Plaintiffs  had  judgment 

The  superior  courty  at  general  term,  held  that  the  question 
to  Sayre  as  to  the  financial  condition  of  the  company  imme- 
diately prior  to  and  at  the  time  of  the  levy,  was  improper, 
since  there  had  been  given,  at  that  period  of  the  trial,  no  evi- 
dence of  any  fraudulent  sale  of  goods.  Reported  in  8  Bosw. 
194;  S.  C,  21  Bow.  Pr.  409.  Defendant  appealed  to  this 
court 

Winchester  Brittony  for  defendant,  appellant 

W.  TT.  NUeSy  for  plaintiffs,  respondenta 

Jakes  C.  Smith,  J. — ^TJpon  the  facts  found  by  the  judge  who 
tried  the  cause,  the  conclusion  reached  by  him,  that  the  plain- 
tiffs are  entitled  to  recover,  is  unquestionably  correct  He 
found,  in  substance,  that  the  property  in  dispute  was  owned  by 
the  glass  company,  originally ;  that  by  a  sale  binding  on  the 
company,  their  title  was  transferred  to  the  plaintiffs,  for  a  val- 
uable consideration,  and  that  subsequently  the  defendant 
bought  the  property  at  an  execution  sale  against  the  company, 
with  notice  of  the  plaintiffs'  claim.  The  judgment,  thei^fore, 
should  not  be  disturbed,  unless  some  error  prejudicial  to  the 
defendant  was  committed  in  the  progress  of  the  triaL 
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The  defendant's  counsel  insists  that  the  court  erred  in  ser- 
eral  particulars,  which  will  now  be  stated. 

First  In  sustaining  an  objection  to  the  question  put  by  the 
defendant  to  the  witness  Sayre,  as  to  what  was  the  financial 
condition  of  the  glass  company  immediately  prior  to,  and  at 
the  time  of  the  levy. 

Secondly.  In  refusing  to  hold,  as  requested  by  the  defendants 
on  the  trial,  as  follows:  (1.)  That,  if  any  sale  of  the  glass  in 
question  was  ever  made  by  the  company,  it  was  to  Sayre,  the 
president  of  the  company,  in  payment  of  an  antecedent  debt 
owing  to  him  by  the  company,  and  that  at  the  time  of  the  sale 
the  company  was  insolvent,  and  had  refused  payment  of  its  notei 
in  specie,  or  lawful  money  of  the  United  States,  and  that  said 
sale  was  void  under  and  by  virtue  of  part  L  c.  18,  title  4,  sec 
4  of  the  Revised  Statutes.  (2.)  That,  if  there  was  a  sale  bj 
the  company  to  the  plaintiffs,  it  was  equally  void  under  the 
same  section.  (3.)  That  a  sale  of  the  property  of  the  company, 
under  the  circumstances,  for  the  worthless  stock  of  the  com* 
pany,  was  a  fraud  on  the  defendant,  a  creditor  of  the  company. 

Thirdly.  In  refusing  to  pass  upon  the  following  question!^ 
which  the  defendant,  by  motion,  made  subsequently  to  the 
filing  of  the  decision,  requested  the  court  to  pass  upon,  to  wit: 
(1.)  Had  the  company  refused  to  pay  any  of  its  notes  or  other 
evidences  of  debt,  in  specie  or  lawful  money  of  the  TJnited 
States,  prior  to  the  transfer  of  the  property  in  controversy? 
(2.)  Was  the  company  insolvent  at  the  time  of  the  transfer  ? 

All  these  positions  may  be  answered  in  a  few  words.  It  is 
undoubtedly  true,  as  claimed  by  the  defendant,  that  the  sale  by 
the  glass  company  was  made  to  Sayre,  the  president  of  the 
company,  and  not  to  the  plaintifb. 

The  testimony  warrants  this  conclusion,  and  it  is  consistent 
with  the  findings  of  the  court  But  the  plaintiffs  subsequently 
bought  of  Sayre,  for  a  valuable  consideration,  and  there  is  no 
evidence  thab  they  had  notice  of  any  defect  in  his  title.  By 
that  purchase  they  acquired  a  good  title,  notwithstanding  the 
title  which  Sayre  obtained  from  the  company  might  have  been 
impeached  by  the  creditors  of  the  company,  while  such  title 
remained  in  his  hands.  The  plaintiffs'  title  could  not  be 
affected  by  either  or  all  of  the  circumstances,  that  the  company 
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was  insolyent  at  and  prior  to  the  time  of  the  sale  to  Sayre ;  that 
it  had  refused  payment  of  its  notes ;  that  he  was  the  presideait 
of  the  company,  and  that  the  sale  to  him  was  in  payment  of  an 
antecedent  debt,  or  by  the  existence  of  any  other  fiu^t  or  cir« 
onmstances  which  merely  rendered  the  sale  to  Sayre  firandnlent 
and  Toidy  as  against  the  creditors  of  the  company. 

The  defendant's  counsel  argues  that  the  sale  to  Sayre  was 
made  without  authority,  and  was,  therefore,  Toid,  but  the  court 
found,  as  a  &ct,  that  the  sale  was  binding  on  the  companyi  and 
that  finding  is  conclusiTe  upon  the  point 

The  judgment  should  be  affirmed. 

DAYisa,  Ch.  J.,  also  read  an  opinion  for  affirmance. 
All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


HICKS  V.  BBADNEB. 

Much,  1868. 

A  wife  is  aot  a  competent  witneas  in  an  action  bionght  Vj  her  huabaaJ 
•gainst  a  tliird  penon  for  criminal  convenation.* 

Bussell  F.  Hicks  sued  Amariah  H.  Bradner,  in  the  supreme 
court,  to  recover  damages  for  criminal  conversation  with  plain- 
tifTs  wife. 

On  the  trial,  the  defendant  called  as  witness  the  platntiflTtf 
wife,  to  disprove  the  wrongful  act  compkiined  of,  and  she  was 
allowed  to  testify,  against  plaintiff's  objection*  The  jury  found 
for  defendant ;  and  judgment  thereon  having  been  reversed  by 
the  court  at  general  term,  and  a  new  trial  orderedi  defendant 
appealed. 


-,  for  defendant,  appellant» 


Spencefy  Thompson  d  Mitta,  for  plaintiff,  respondent 


♦  8.  P.,  9  L,  1867.  p.  8S21,  c.  887,  g  8. 


COUBT  OP  APPEALS.  888 


Ho^hYletar  •.  People. 


By  thb  Ooubt.— Milleb,  J.— It  is  eyident  that  the  judge 
eired  upon  the  trial  in  allowing  the  wife  of  the  plaintiif  to  be 
sworn  as  a  witness  and  to  testify  against  her  husband.  At 
common  law,  the  husband  and  wife  could  not  be  witnesses  for 
or  against  each  other,  and  this  rule  of  the  common  law  is  not 
changed  by  the  proTisions  of  the  Code,  whioh  abrogate  the 
disqualification  of  witnesses  by  reason  of  their  being  parties. 
These  proyisions,  as  they  existed  when  this  action  was  tried, 
haTe  no  application  to  a  case  like  the  one  at  bar,  as  has  been 
held  in  numerous  adjudications  of  the  court.  Hasbrouck  9. 
Yandenroort,  0  N.  Y.  153 ;  Smith  v.  Smith,  16  Haw.  Pr.  165 ; 
Harsh  v.  Potter,  30  Barl.  506 ;  Macondray  v.  Wardle,  36  Id. 
612 ;  White  v.  Stafford,  38  Id.  419 ;  Carpenter  9.  White,  46  Id. 
291 ;  Biyenburgh  v.  Biyenburgh,  47  Id.  419.  As  this  error  of 
the  judge  was  sufScient  to  authorize  the  general  term  to  grant 
a  new  trial,  it  is  not  necessary  to  examine  the  other  questions 
raised,  and  the  judgment  of  the  general  term  must  be  afikmed. 

A  majority  of  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


HOOHBIETEB  v.  PEOPLB. 

March.  1864. 

i^ere  a  qaeation  pat  to  a  witness  on  the  trial  is  proper  in  part  onlj,  S 

general  objection  is  not  safficient  to  make  it  error  to  admit  it,  bat  the 

p&rtieular  ground  of  objection  most  be  pointed  oat. 
la  the  abeenee  of  any  indication  to  the  contrary,  a  statement  made  in  the 

pneenoe  of  the  prisoner  wiU  be  presumed  to  have  been  made  ia  hit 

hearing  alsa* 
An  ad  of  a  third  person,  done  in  the  presence  of  the  prisoner,  is  equally 

admissible,  as  a  declaration  made  in  his  presence, 

XaTler  Hochrieter,  the  plaintiff  in  error,  was  indicted  in  the 
New  York  oyer  and  terminer,  for  the  killing  of  one  Leonard 
Oaader,  and  oonyicted  of  the  crime  of  murder  in  the  second 


*  Otherwise  where  stupor  is  shown.   Laaergaa  e.  People.  88  JV.  F. 
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d^ee.  TJpon  the  tiial^  one  Senior,  a  policeman^  testified  that 
he  arrested  the  prisoner  and  his  son  in  the  street,  and  took 
them  to  148  Essex  street,  in  the  city  of  New  York,  where  the 
deceased  then  was,  hut  he  was  too  far  gone  to  recognize  any 
one.  At  that  place  they  met  one  Egner,  who  was  a  witness  on 
the  trial.  The  district-attorney  asked  Senior:  ^'What  did 
Egner  say  and  do  in  the  presence  of  the  prisoner  ?'*  The  de- 
fense objected,  the  conrt  OTermled  the  objection,  and  exception 
was  taken.  After  the  question  was  answered,  the  district- 
attorney  asked :  ^^  Did  Egner  make  any  motion,  and  if  so, 
what  ?'*  The  defense  objected,  the  court  overruled  the  objec- 
tion, and  exception  was  taken.  The  witness  answered  that  he 
threw  up  his  hands. 

On  a  writ  of  error  brought  on  a  bill  of  exceptions,  the  court, 
at  general  term,  affirmed  the  conyiction  in  the  court  below, 
upon  which  this  writ  of  error  was  brought. 

Henry  L.  Clinton^  for  plaintiff  in  error. 

Nelson  J.  Waierbury,  for  the  People. 

Da  VIES,  J.  [After  stating  the  facts.] — No  ground  of  objec- 
tion is  stated  to  either  question  in  the  bill  of  exceptions,  and 
the  counsel  for  the  prisoner  contended  on  the  argument  that 
he  was  now  at  liberty  to  assnme  any  ground  of  objection ;  and 
he  now  argues  that  the  first  question  was  objectionable  on  the 
ground  that  it  did  not  limit  the  inquiry  to  what  was  said  and 
done  in  the  hearing  of  the  prisoner. 

It  is  to  be  observed  that  the  question  called  for  not  only 
what  was  said  in  the  presence  of  the  prisoner,  but  what  was 
done  in  his  presence.  I  do  not  understand  the  prisoner's  coun- 
sel now  to  argue  that  it  was  not  legitimate  to  prove  what 
E^er  did  in  the  presence  of  the  prisoner,  but  he  contends  that 
by  possibility  what  was  said  in  his  presence  might  not  have 
been  said  in  his  hearing.  A  portion  of  the  question, — ^that  ia, 
what  was  done  in  the  prisoner's  presence, — ^it  is  not  questioned, 
was  legal  and  proper,  and  if  the  other  portion, — ^what  was  $aid 
in  the  prisoner's  presence, — ^was  objectionable  on  the  gioimd 
that  it  was  not  said  in  his  hearing,  that  objection  should  have 
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been  pointed  out  upon  the  trial.  The  exception  is  to  the  ques- 
tion, what  was  said  and  done  by  Egner  in  the  presence  of  the 
prisoner — covering,  therefore,  both  branches  of  the  inquiry. 
The  latter  portion  is  conceded  to  be  l^itimate,  and  the  former 
portion  is  also  conceded  to  be  proper  if  it  had  appeared  that 
what  was  s^d  was  said  in  the  hearing  of  the  prisoner.  Thia 
objection,  to  have  availed  the  prisoner,  should  have  been  speci- 
fically pointed  out  on  the  trial ;  and  as  the  exception  coyers 
clearly  what  was  a  legitimate  inquiry,  it  cannot  be  questioned. 

But  it  may  well  bs  questioned,  whether  the  whole  inquiry 
does  not  clearly  indicate  that  it  pointed  to  what  was  said  in 
the  hearing  of  the  prisoner.  He  was  then  present,  and  any  in- 
ference would  be,  in  the  absence  of  any  counteryailing  circum- 
stance, both  from  the  question  and  the  answer,  that  tho 
conversation  inquired  about  and  detailed  was  in  the  hearing  of 
the  prisoner.  In  Rex  t%  Bartlett,  7  Carr.  <&  P.  833,  Oreayes, 
for  the  prosecution,  was  proceeding  to  detail  the  anticipated 
proof  on  the  trial,  and  stated  that  a  portion  of  such  proof 
would  consist  of  what  the  wife  of  the  prisoner  said  in  his 
presence,  and  the  same  was  objected  to,  and  Bollakd,  Baron, 
said  he  had  no  doubt  the  evidence  was  admissible.  I  have  no 
doubt  that  it  was  competent  for  the  district-attorney  to  show 
what  was  said  in  the  presence  of  the  prisoner,  and  the  inference 
is  irrestible,  in  the  absence  of  any  circumstance  tending  to 
raise  a  contrary  presumption,  that  what  was  said  in  the  pris- 
oner's presence  was  also  said  in  his  hearing.  If  it  was  not,  it 
was  competent  for  the  prisoner  to  rebut  the  legitimate  in- 
ference that  he  was  so  circumstanced  that  he  did  not,  or  could 
not  have  heard  what  was  said.  The  general  objection  to  the 
question  was  properly  overruled. 

Tbe  second  question  was  proper  enough  in  itself,  for  it 
might  have  elicited  an  answer,  tending  to  show  the  guilt  of  the 
prisoner.  The  answer  indicates  clearly  that  it  produced  hq 
harm  to  the  prisoner,  as  the  act  of  Egner  in  thnxwing  up  his 
his  hands  was  entirely  immaterial  and  of  no  significance  what- 
ever, r  As  the  objections  to  these  two  questions  ara  tbe  only 
ground  reHed  upon  by  the  counsel  for  the  prisoner,  to  procure 
a  reversal  of  the  judgment  of  affinnanorof  the  conviction  of 
the  plaintiff  in  error,  and  as  we  have  seen  that  both  objections 
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are  untenablci  it  follows  that  the  judgment  of  the  saprema 
court  must  be  in  all  things  affirmed. 

HoGBBOOKy  J.  [After  stating  the  faots.]-*!  think  neither  of 
the  exceptions  is  well  taken. 

It  is  supposed  the  first  question  was  inadmissible^  because  it 
did  not  inquire  in  terms,  upon  the  ^Lce  of  the  question,  as  to  a 
declaration  mode  in  the  Iiearing  as  well  as  in  the  pnemwe  of 
the  prisoner.  The  answer  is,  that  if  in  the  presence  of  tiie 
prisoner  it  is  presumed  to  have  been  in  his  hearing  also.  The 
former,  in  absence  of  eyidence  to  the  contrary,  implies  the  lat- 
ter. If  there  were  any  doubt  about  it  on  the  facts  appearing 
in  the  case,  the  counsel  for  the  prisoner  should  have  objected 
on  that  ground,  or  asked  the  court  for  permission  to  mate  the 
fltct  explicit  by  evidence  one  way  or  the  other,  and  the  court 
would  unquestionably  have  allowed  such  examination,  or  te* 
quired  the  question  to  coyer  such  ground.  Bat  the  objection 
to  the  question  was  general,  leaving  naturally  the  impression 
upon  the  mind  of  the  court  that  it  was  the  declaration  itself, 
and  not  the  circumstances  under  which  it  was  made,  which 
o(^nstituted  the  point  of  the  objection. 

The  case  of  Ward  v.  People,  3  Hilly  305,  is  not  in  point  to 
support  the  validity  of  this  objection.  There  a  question,  the 
competency  of  which  was  neither  urged  nor  objected  to  except 
on  general  grounds,  was  excluded  at  the  trial,  and  the  court  of 
review,  sustaining  the  decision  of  the  court  below,  said  ^'any 
objection  may  be  urged  to  it  here  that  could  have  b^en  taken  : 
on  the  trial."  In  other  words,  a  party  offering  evidence  which 
is  excluded  must,  on  appeal,  be  able  to  show  that  there  is  no 
jast  ground  for  its  exclusion.  Here  the  evidence  was  admitted^ 
and  the  general  objection  overmled,  and  properly ;  first,  because 
in  any  aspect  of  the  case  the  question  was  admissible,  as  by 
necessary  impUcation  embracing  the  fact  supposed  to  be  omit- 
ted ;  and,  secondly,  because  if  the  question  were  objectionablei 
it  was  so  only  in  a  partial  and  circumstantial  sense,  which  the 
generality  of  the  objection  tended  to  conoeal  rather  than  to  dis- 
close. 

The  other  exception  is  equally  untenable.  I  do  not  know 
why  an  oc^  of  a  third  person  done  in  the  presence  of  the  pria* 
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oner,  is  not  eqnallj  admissible  as  a  declaration  made  in  bis 

presence,  provided  the  nature  of  the  act  may  be  supposed  likely 

to  have  shed  some  light  upon  the  nature  of  the  offense,  or  the 

grailt  of  the  person.      To  either,  or  both,  the  prisoner  would 

have  an  opportunity  to  furnish  an  explanation  if  he  desired*  In 

this  case  the  court  was  at  liberty  to  presume  an  objection 

made  before  the  question  was  answered,  that  the  answer  might 

furnish  pertinent  evidence  in  the  case,  and   although  the 

answer  actually  given,  to  wit:  that  he  (the  third  person)  threw 

up  his  arms,  does  not  seem  to  shed  much  light  on  the  case,  it 

was  not  subsequently  objected  to,  nor  asked  to  be  stricken  out^ 

and  it  could  not  possibly  have  operated  to  the  legal  prejudice 
of  the  prisoner. 

All  the  other  judges  concurred,  except  MuLLiir,  J«,  who 
read  a  dissenting  opinion. 

Judgment  aflSrmed* 


HOLUSTER  V.   THE  HOLMSTEB  BANK. 

September,  1865. 

In  the  settlement  of  the  affidrs  of  an  ineolrent  banking  aiaodatioiiy 
nothing  ie  to  be  repaid  to  etoekholdeni  until  after  pajment  of  all  the 
debts  of  the  bank. 

Robert  Hollister  and  William  Wilkinson  appealed  to  this 
court,  from  an  order  made  by  the  supreme  court,  directing  the 
receiver  of  the  Hollister  Bank  to  divide  its  remaining  assets 
among  creditors,  excluding  the  claims  of  the  appellants  (who 
were  stockholders  and  had  been  assessed,  and  had  contributed 
to  raise  the  fund),  to  share  in  the  distribution. 

The  details  are  fully  stated  in  the  opinion  of  Davies,  J. 

C.  Tucker,  for  the  stockholders,  appellants. 

Oanson  dt  Smtih,  for  the  receiver,  respondent 

PoTTEB,  J. — By  a  stipulation  between  the  parties,  the  only 
question  to  be  decided  on  this  appeal  is,  the  right  of  the  appel<* 
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lants  to  a  share  in  the  money  in  the  hands  of  the  receiver.  The 
appellants  claim  that,  haying  paid  the  full  amount  of  the  Judg- 
ments against  them,  they  became  creditors  to  the  extent  of  the 
sums  they  paid,  and  are  entitled  to  a  return  of  the  amounts 
they  so  paid,  pro  rata  with  other  creditors. 

The  proceeding  in  question  is  a  special  proceeding  under  the 
statute,  entitled  '^  An  act  to  enforce  the  liability  of  stockholders 
in  certain  banking  corporations  and  associations  as  prescribed 
by  the  constitution,  and  to  provide  for  the  prompt  payment  of 
demands  against  such  corporations  and  associations,''  passed 
April  5, 1849.  K  the  object  and  intent  of  this  statute  was  to 
be  determined  by  its  title,  the  leading  feature  in  its  character 
would  seem  to  be  clearly  to  enforce  the  payment  of  the  debts 
(of  the  creditors  of  the  corporation)  against  its  stockholders 
upon  an  individual  liability,  and  not  to  reimburse  and  indem- 
nify stockholders  for  any  such  debts  they  may  have  paid 
for  the  corporation  or  association  upon  such  individual 
liability. 

If  we  look  at  the  provisions  of  the  act  itself,  we  find  in  the 
first  section  that  "  the  stockholders  of  such  corporation  or  asso- 
ciation shall  be  individually  responsible  equally  and  ratably," 
for  the  amount  of  its  debts  and  liabilities,  ^'  such  responsibility 
to  be  enforced  as  hereinafter  provided  and  in  no  other  man- 
ner." It  is  not  denied  that  the  proceeding  in  question  was  m 
form,  according  to  the  manner  in  the  same  act  afterward  pre^ 
scribed  and  provided.  The  several  sections  of  the  said  act,  from 
the  fourteenth  to  the  twentieth  inclusive,  provide  as  to  ih« 
manner  of  making  the  debts  of  the  insolvent  corporations  be^ 
come  liabilities  against  its  stockholders  in  the  form  of  final 
judgments,  and  upon  which  execution  or  executions  may  issue; 
The  twenty-first  section  directs  the  moneys  raised  upon  such 
judgments  to  be  immediately  distributed  and  paid  over  to  the 
creditors  of  such  corporation  or  association.  By  the  twenty- 
fourth  section  of  the  act,  there  is  a  provision  that  **  if,  after 
paying  the  debts  and  liabilities  of  such  corporation  or  associa- 
tion as  therein  provided,  and  defraying  all  the  expenses  of  the 
proceedings,  there  shall  remain  or  come  to  the  hands  of  the 
receiver  any  other  assets  or  effects  of  such  corporation  or  asso^ 
dation^  the  same  shall  be  converted  into  cash  as  therein  befon 
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directed,  and  shall  be  paid  to  the  stockholders  npon  whom  any 
each  debts  or  liabilities  were  apportioned  in  just  and  equal  pro- 
portion to  the  sums  contributed  and  paid  by  them."  This 
whole  proceeding,  it  is  seen,  is  based  upon  the  proyisions  oi 
this  particular  statute.  The  liability  of  the  stockholder  is  cre- 
ated by  the  same  statute,  and  authorized  by  the  constitution, 
§  7,  art  8,  Comt.  1846.  His  rights  to  relief,  and  the  manner 
of  and  the  remedy  by  which  that  relief  is  to  be  obtained,  all  de- 
pend upon  the  proyisions  of  the  same  statute.  The  statute  it> 
self  provides  no  other  relief  to  the  stockholder  for  his  liability 
to  and  payment  of  the  debts  of  thef  corporation  to  creditors 
than  is  provided  in  the  twenty-fourth  section  of  that  act,  to 
wit,  the  suiplus  or  effects  that  may  remain  or  come  to  the 
hands  of  the  recciyer  after  discharging  the  debts  and  liabilities 
of  the  corporation  or  association. 

The  claim,  therefore,  of  the  appellants,  as  stockholders  only, 
not  being  crediU)rs  of  the  corporation  or  association  in  any 
other  sense  than  in  the  payment  of  their  indiyidual  liabilities 
cannot  be  predicated  upon  this  statute.  The  rights  and  reme- 
dies of  the  creditors  of  this  corporation  are,  by  the  first  section 
of  the  said  act,  expressly  limited  and  confined,  to  be  enforced 
by  the  proyisions  of  that  act,  "a»5  in  no  other  manner.^ 
These  stockholders,  appellants,  in  order  to  be  entitled  to  a  dia- 
tribution  of  these  assets,  must  first  become  creditors  of  the  cor- 
poration. The  statute  docs  not,  in  terms,  declare  them  to  be 
such.  If  they  are  such  constructively,  their  remedy  is  provided 
by  the  tWenty-fourth  section  of  the  statute,  and  they  can  en- 
force it  "in  no  other  manner."  They  cannot  occupy  the 
anomalous  position  and  stand  both  as  debtors  and  creditors  at 
the  same  time.  They  are,  in  the  first  place,  expressly  made 
debtors  to  ihe  creditors  of  the  corporation,  and  such  they  must 
remain  until  the  creditors  are  paid  the  amount  of  the  appor- 
tionment After  such  payment^  not  before,  they  are,  by  the 
same  statute,  made  creditors  of  the  surplus  that  may  remain, 
and  of  that  only.  This  is  the  only  reasonable  and  fair  construc- 
tion which  this  statute  is  susceptible  of.  This  is  also  in  con- 
formity with  the  universal  rule  of  construing  statutes,  "  that, 
where  a  statute  confers  a  right,  and  also,  in  the  same  statute, 

ptMoribeB  an  adequate  means  of  protecting  or  enforcing  it,  the 
24 
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right  M  oonfliitd  to  the  statutory  remedy.  Dudley  r.  Mahew, 
3  iV:  r:  (3  D$$asL)  0.  This  statute  gave  these  stockholders, 
niiom  it  made  thus  liable  to  pay  the  debts  of  the  corporation, 
a  right  td  the  surplus  assets  and  effects,  and  provided  a  remedy 
by  which  to  obtain  iL  They  became  stockholders,  knowing  of 
their  liabilities,  rights^  and  remedies,  With  these  they  must  be 
content  They  can  bring  no  equities  or  common  law  princi* 
pies  to  their  rdidl  There  is  nothing  in  the  first  section  of 
this  act  in  the  language,  '^  the  stockholders  of  such  corporation 
shall  be  indiyidu^ly  re^onsible  equally  and  ratably,**  that  in- 
terferes or  cosaes  in  conflict  with  the  construction  we  have 
given  to  its  whole  language.  Were  they  not  confined  to  the 
statute  in  question  for  their  remedies,  it  would  seem  to  be  a 
mockery  of  all  rules  of  equity  to  claim  for  them  an  equality 
or  prefSnenoe  in  the  distribution  of  assets  over  the  creditors  of 
themselrea^  or  over  a  corporation  put  or  retained  in  existence 
by  themselves,  a&d  clothed,  by  their  acts  and  instigation,  with 
a  character  of  apparent  credit  and  rei^nsibility  which  has  in* 
vited  the  confidence  of  others.  The  words  last  above  cited 
from  the  act  are  satisfied,  by  their  use  in  securing  to  the  stock- 
holders, as  between  themselves,  an  equal  and  r»table  proportion 
or  apportionment  and  liability  to  debts  and  a  ratable  and  equal 
division  of  the  surplus  assets  after  the  payment  of  the  debts  of 
the  association. 

I  think,  therefore,  that  the  order  appealed  firom  waa  right 
and  should  be  affirmed.  I 

Davies,  J.— The  Hollister  Bank,  of  Buffalo,  was  an  associa* 
tion  organised  under  the  general  banking  law  of  this  State,  and 
doing  business  as  such  at  the  time  of  its  failure,  in  1857. 
Upon  such  failure,  one  Alanson  Bobinson  was  duly  appointed 
receiver,  under  the  act  of  1849,  and  such  proceedings  were  had, 
in  conformity  with  the  provisions  of  that  act,  that  it  was  aeoei^ 
iained  and  determined  that  the  debts  and  liabilities  of  the  aud 
bank  contracted  after  January  1, 1850,  and  remaining  unsatis- 
fled,  with  interest,  at  the  date  of  the  said  ascertainment  and  ap* 
portionment,  to  wit,  February  13,  18G0,  after  deducting  the 
moneys  in  the  hands  of  said  receiver,  applicable  to  the  paymeni 
thereof,  was  one  hundred  and  sixty  thousand  nine  hundred  dot- 
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laim  The  capital  stock  of  aaid  bank  was  two  bnndrdd  thoii<^ 
sand  doUarSi  aad  the  said  sum  of  one  huudi^  and  sixtt  thoii< 
maiA  nine  hundred  dollars  was,  on  Febroary  13, 1880,  appor- 
tioned among  the  stockholders  of  said  bank  equitably  and 
rati^ly,  in  proportion  to  the  amount  of  stock  respectiyely  hddl 
and  owned  by  them,  and  said  apportionment  was  confirmed 
by  Older  of  the  supreme  court 

Such  apportionment  was  only  to  the  extent  of  eighty  and 
forty-flTe  hundredths  per  centum  on  the  shares  of  stock  held  by 
^ach  stockholder.  On  an  application  made  to  tiie  supreme 
court  by  said  fecetver,  on  September  8,  186S,  he  represented! 
that,  by  reason  of  his  inability  to  collet  and  realise  the  aiq[>of^ 
tionment  so  made  as  aforesaid,  ftom  a  large  numbw  of  saM 
stookholdera,  by  reason  of  their  iasolyency  and  other  caused 
and  by  reason  of  a  debt  of  six  thousand  and  mx  dollars  and  Sto 
cents  haring  been  established  against  said  bank  since  Febru- 
ary 13,  I860,  and  which  was  not  included  in  the  dc^fae  and  lu^ 
biUties  of  said  bank,  as  ascertained  on  that  day,  th^  total  amount 
of  the  debts  and  liabilities  of  said  bank,  contracted  after  JanU-* 
ary  1, 1850,  nsm^ing  unpaid  and  unsatisfied,  including  inter- 
est to  the  said  Sq»tember  8, 186^  was  ninety-three  thousand 
one  hundred  and  forty-one  dollars  and  eighty-nine  cent&  The 
application  ot  petition  of  said  reoeifer  was  referred  to  a  referee^ 
to  make  an  apportionment  of  such  remaining  debt  among  th# 
gtockholden,  who  ascertained  and  determined  that  the  amount 
of  debts  and  liabilities  of  said  bank  remaining  unpaid  on  th^ 
day  of  said  apportionment,  to  wit,  October  23, 1863>  was  ninety-' 
three  ihoussaid  nine  hundred  and  thirty*two  dollars  and  seyen- 
ty-fiy«  cents,  and  the  same  was  ratably  and  equitably  appoN 
tioned  among  aU  of  said  stockholders,  to  an  amount  whichf 
with  the  former  apportionment,  equaled  the  amount  of  stock 
held  by  each  person  or  stockholder  in  said  bank.  The  amount 
so  apportioned  was  thirty-nine  thousand  one  hundred  dollars* 
This  apportionment  was  confirmed  by  the  supreme  court  at 
special  term,  and,  on  appeal,  the  same  was  affirmed  at  general 
term,  and  tiie  stockholders,  thus  again  assessed,  appealed  i4 
this  court  The  single  question  presented  on  that  appeal  wa% 
whether  the  first  apportionment  exhausted  the  power  of  the 
oourty  under  the  constitution  and  the  statute,  so  that  a  farther 
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appportlonment  or  call  could  not  be  made  upon  the  stockhold- 
ers to  the  full  amount  of  stx>ck  held  by  them  respectiyel j. 

Taking  into  yiew  the  proyisions  of  the  constitution,  and  of 
the  act  of  1849,  it  is  manifest  that  it  was  the  intention  of  both 
the  fromers  of  tde  constitution,  and  of  the  legislature,  to  make 
each  stookholder  liable  to  contribute  to  the  full  amount  of  his 
stock,,  if  necessary,  to  pay  off  and  discharge  the  liabilities  and 
debts  of  the  bank  oontracted  after  January  1, 1850. 

The  seyenth  section  of  article  eight,  of  the  constitution, 
fixes  the  extent  of  the  liability  of  the  stockholder.  It  declares 
that  the  stockholders  in  eyery  corporation  and  joint  stock 
aasooiAtion  for  banking  purposes,  shall  be  indiyidually  respon- 
sible^ to  the  amount  of  their  respectiye  shares  of  stock  in  any 
Buoh  association,  for  all  the  debts  and  liabilities  of  any  kind 
oontracted  after  January  1, 1B50. 

The  constitution  thereupon  fixes  the  extent  of  the  liability 
of  each  stockholder,  to  the  full  amount  of  his  stock,  proyided 
aooh  full  amount  is  necessary  to  pay  off  and  liquidate  Uie  debts 
and  liabilities  of  the  bank. 

This  court  held,  that  Hie  power  of  the  court  under  the  act 
of  1849  was  exhausted,  and  that,  where  one  assessment  had 
been  made  upon  the  stockholders  for  their  respectiye  shares  of 
the  liabilities  of  the  bank,  and  had  been  confirmed,  and  it  re- 
mained in  fi)rce^  no  second  assessment  could  be  made  to  supply 
a  deficiency  remilting  from  the  inability  to  collect  the  sums 
aaaessed  on  insolyent  stockholders,  or  to  raise  funds  to  proyide 
for  the  payment  of  debts  of  the  bank  not  known  or  anticipated 
at  the  time  of  making  the  first  assessment.  In  Hollister  Bank, 
Matter  ot,  27  N.  Y.  393,  it  was  said*  in  the  opinion,  ^'  that  the 
act  contains  a  complete  and  well  digested  system  for  one  assess- 
ment, without  any  proyision  for  a  second.  The  contingency  of 
ihe  fidlure  or  inability  of  a  portion  of  the  stockholders  to 
nspond  to  the  assenment,  although  it  could  hardly  haye 
esoaped  the  consideration  of  the  legislature,  is  not  proyided  for 
in  any  way.  The  apportionment  of  the  debts  among  the  stock- 
holders is  directed  to  be  made  ratably  in  proportion  to  their 
sfaxdc,  and  a  new  apportionment  or  assessment,  if  made  under 
the  direction  of  the  statute,  is  to  correct  errors  in  the  first,  and 
not  to  supply  a  defioiency  in  its  results.'* ^  And  that 
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the  statute  gives  no  authority  or  jurisdiction  to  make  more, 
than  one  judgment,  the  first  apportionment  and  judgment  re* 
maining  unreversed.'* 

It  followed  that,  although  there  were  debts  and  liabilities  of 
the  bank  unpaid,  to  the  amount  of  near  one  hundred  thousand 
dollars,  and  a  liability  of  the  stockholders,  as  fixed  by  ths  con- 
stitution and  act  of  1849,  to  the  amount  of  near  forty  thousand 
dollars,  remaining  uncollected  and  unrealized,  and  pledged  for 
the  payment  of  those  debts,  yet,  owing  to  the  defect  in  the  act 
of  1849,  the  courts  had  no  power  to  enforce  payment  of  the 
amounts  still  due  and  unpaid,  by  the  respective  stockholders 
of  the  bank.  In  June,  1864,  the  receiver  appointed  in  this 
matter,  presented  his  petition  to  the  supreme  court  at  special 
term,  setting  forth  the  proceedings  therein,  and  that,  of  the 
aforesaid  debts  and  liabilities  of  the  bank,  there  yet  remained 
unpaid  and  due  the  principal  sum  of  fifty-two  thous^md  seven 
hundred  and  twenty-four  dollars  and  three  cents,  exclusive  of 
interest,  and  that  there  were  no  assets,  money  or  property  in 
the  hands  of  the  said  receiver  or  under  his  control,  fipplicable 
to  the  payment  of  said  debts  and  liabilities,  except  the  sum  of 
twelve  thousand  six  hundred  and  ten  dollars  and  fiftesn  cent^ 
which  he  had  realized  from  the  assets  of  said  bank.  He  there- 
upon prayed  the  order  of  the  court  directing  him  to  make  a 
dividend  of  said  sum  among  the  creditors  of  said  bank,  in  pro- 
portion to  thek  respective  demands,  or  for  such  other  order  aa 
the  court  might  deem  just  and  right 

The  court  thereupon  made  an  order  directing  said  receiver 
to  divide  to  and  among  the  creditors  of  said  bank,  to  whom 
the  debts  and  liabilities  thereof  were  owing,  in  proportion  to 
their  respective  demajids,  the  sum  of  twelve  thousand  one 
hundred  and  twenty-s!x  dollars  and  fifty-two  cents,  and  that 
the  residne  of  said  moneys,  being  the  sum  of  four  hundred  and 
eighty-three  dollars  and  sixty-three  cents,  be  retained  by  said 
receiver,  subject  to  the  farther  order  of  the  court. 

Upon  this  hearing,  the  appellants  herein,  certain  stock- 
holders of  said  bank,  who  had  been  assessed  their  ratible  pro- 
portion of  the  debts  and  liabilities  of  said  bank,  and  who  had 
paid  to  said  receiver  the  amount  of  their  respective  assessments, 
appeared  and  claimed  the  right  to  participate  in  said  dividend 
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to  the  amoimt  of  sadi  payments,  respeetively  made  bj  thixm-— 
in  other  woids,  &at,  by  the  payment  of  saoh  apportiomueni 
ftnd  asBeasmeuty  they  respectively  became  creditors  of  the  banK 
to  the  amount  of  sudi  payment8,L  and  were  entitled  to  share 
equally  and  rataU^  with  the  other  creditors  of  the  bonk  in  the 
diyidend  about  to  be  made  of  the  moneys  in  the  haads  of  the 
CDodrei^  Such  tiiaim,  waa  disallowed  by  the  special  teno,  and, 
ea  upp^al  to  the  geaekal  term,  the  order  was  affirmed. 

From  that  ofder  tiieae  stockholders  now  appeal  to  this 
court. 

The  ooiistitatianv  and  the  statute  passed  to  effectuate  its 
vandate^  make  aTcary  atoekholder  of  tlus  bank  liable  to  the 
creditors  tiiereof  to  an  amount  e<}ual  to  his  stock,  or  to  his  just 
proportion  of  tiiat  amount^,  if  the  whole  is  not  required^ 
Bmpire  Oit?  Bank,  Matter  o(  18  N.  Y.  199;  Reciprocity  Bank, 
Hatter  of,  23  K  T.  9;  HoUister  Bank,  Matter  of,  23  N.  Y. 
90&  in  the  latter  ease  we  said:  ^The  assets  of  the  bank  are 
deemed  the  primary  fund  for  the  payment  of  its  debts.  The 
ereditors^  howereiv  are  Bot  to  be  delayed  beyond  tiie  period  of 
six  months  for  the  purpose  of  oonyerting  those  ai^ts  before 
piooeeding  against  the  stoddioldera.  All  that  can  be  realised 
in  that  time  by  oolleotioni^  or  by  a  sale,  to  which  no  reasonable 
objection  exii^  is  first  to  be  aj^lied.  If,  howeyer,  there  is 
fufflcient  reason  for  postponing  a  sale  of  any  portion  of  the 
demands  due  to  the  bank  beyond  the  one  hundred  and  eighty 
daya^  the  creditors  are  not  bound  to  wait  for  a  further  sale,  but 
a  dividend  murt  be  made^  and  the  stockholders  must  pay  the 
deficiency  and  reeeire  the  a^aik  of  the  remaining  assets.'' 

The  policy  of  the  statutory  proTisions  would  seem,  therefore^ 
to  be  obyious.  In  the  first  plaee^  it  ia  made  the  duty  of  the 
leeeiy^  to  concert  into  mon^,  with  the  least  possible  dela|^ 
tiie  assets  of  the  bank,  «n^  within  the  time  prescribed  by  the 
atatate,  to  diride  the  pioeeeds  among  the  creditors  of  i&e  bank 
in  case  of  a  deflden^  of  means  to  pay  all  the  debt%  the  same 
ace  to  be  diyided  fh  rakL  And  thet  stockholders  m^st  pay 
aoeh  deficiency.  That  is  the  law  as  enunciated  by  this  oourt 
in  fte  cases  above  cited*  The  stockholders  are  not  to  reoeive 
or  hare  divided  among  themselves  any  of  the  assets  of  the 
bank  until  its  debts  and  liabititiesare  fiilly  paid  and  disohai;gedL 
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B  would  be  an  anomaloftB  state  of  thingSy  if  the  debtor  is  to 
be  paid  the  assets  and  money  which  the  constitHtion  of  the 
State,  the  statute  law,  and  the  decisions  of  the  coart%  all  de- 
daxe  belong  to  the  creditor^  leaving  his  debts  nnpaid.  It  is 
impossible  that  the  legislature  ever  con^iemplated  such  an 
absurdity,  or  that  the  act  of  the  legislature  of  1849,  or  the  do- 
dsions  of  this  court,  can  be  penrerted  to  work  such  a  resulL 
8uch  a  position  is  in  direct  conflict  with  the  psovisions  of 
section  24  of  the  act  of  1849.  Laws  of  1849,  c.  226.  It 
declares,  '^  if  after  paying  and  discharging  the  debts  and  liabili- 
ties of  such  cor}X)£atlon  or  association,  as  herein  provided,  and 
de&ajing  all  the  expaises  of  the  proceedings,  there  shall  re- 
maiii,  or  come  to  the  hands  of  the  receiver,  any  othet  assets  or 
•flbets  of  such  corporation  or  association,  the  same  shall  be 
converted  into  cash,  as  herein  before  directed,  and  diall  be  paid 
to  the  stockholders,  upon  whom  any  such  debta  or  liabilities 
wem  ^^rtioned,  iu  just  and  equal  proportion  to  the  sums 
contributed  and  paid  by  them.'' 

This  is  an  emphatic  declaration  by  tibe  legislature  that  noth- 
ing is  to  be  paid  to  the  contributing  stockholders,  until  aftef 
the  payment  and  discharge  of  all  the  debts  and  liabilities  of 
the  bank.  In  the  present  case,  the  assets  of  tiie  bank,  in 
addition  to  the  contributions  made  by  the  stockholders^ 
are  inadequate  to  discharge  those  debts  and  liabiUties 
and  a  large  deficiency  still  remains.  For  these  unpaid 
debta  and  liabilities  Ae  stockholders  are  severally  liable, 
to  the  extent  of  their  capital  stock,  and  even  if  they  con- 
tributed the  whole  amount  of  such  capital  stook,  there 
would  still  be  a  deficiency.  But  as  we  have  seen,  such  ad- 
ditional contribution  cannot  be  enforced,  owing  to  the  defects 
la  the  act  of  1849,  and  it  is  therefore  contended  that  such  con- 
tributing stockholders  have  had  thereby  their  relations  to  the 
bank  entirely  changed ;  that  instead  of  being  debtors  for  the 
amount  yet  uncontributed  of  their  capaital  stock,  they  have 
became  careditors  in  the  amount  already  paid  and  contributed 
by  them  under  the  aot,  and  as  such  are  entitled  to  participate, 
with  the  other  creditors  of  the  bank,  in  th3  contemplated 
dividend  of  the  remaining  assets.  This  position  is  wholly  un- 
taaable,  and  the  orders  of  the  special  and  general  term  exclud- 
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ing  them  from  each  participation  were  clearly  correct^  and 
should  be  affinned,  with  costs. 

All  the  judges  concurred,  except  Browk,  J^  who  wiis  abaenL 
Older  affirmed,  with  ootts. 


HOLLYWOOD  v.  PEOPLB. 

September,  1863. 

Uador  «&  Indletmeiit  framed  under  2  R.  8.  665,  for  ehootlog  at  A.  with 
intent  to  kill  her,  and  proof  of  shooting  at  B.  with  intent  to  kill  him, 
and  aetoallj  killing  A.,  a  request  on  the  part  of  the  prisoner  to  charge 
that  he  eoald  not  be  conyicted  of  shooting  A.,  la  too  broad,  and  it  is  not 
•rrar  to  refnae  to  charge  accordingly. 

Eugene  HoUjrwood  haying  been  conyicted  in  the  New  York 
gieneid  sessions,  in  September,  1865,  of  assaulting  one  Eliza, 
wife  of  Thomas  J.  Bayley,  with  intent  to  kill  her,  and  the  con* 
viotion  haTfng  been  affirmed  by  the  supreme  court,  brought 
error  to  this  court 

The  eyldenee  at  the  trial  showed  that  the  prisoner  shot  at  the 
husband  intending  to  kill  him  only;  aud  that  the  wife  being 
beyond  htm  was  hit 

The  judge  chargsd  that  if  the  jury  were  satisfied  that  if  Mr. 
Bajley  hisd  been  hit,  and  had  been  killed,  the  crime  would 
bare  been  murder,  i^en  they  might  conyict  of  an  assault  and 
battery  with  intent  po  kilL 

The  request,  on  behalf  of  the  prisoner,  to  the  refusal  of  which 
ecception  was  taken,  was  as  follows:  ^^I  ask  your  honor  to 
charge,  that  in  this  cas?,  if  the  prisoner  pointed  and  fired  at 
Mr.  Bayloy  alone,  ^th  intent  to  kill  him  or  do  him  bodily 
harm,  the  prisoner  cannot  be  conyicted  of  shooting  Mrs.  Bay- 
ley.'' 

The  Coubt.— **I  shall  charge  directly  the  reverse.** 

The  $uprem$  court,  ab  general  term,  affirmed  the  oonyictioD ; 
and  plaintiff  brought  error  to  this  court 

&  H.  Stuart,  for  plaintiff  in  errors— The  offense   proved 
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mm,  both  in  tact  and  under  the  statute,  committed  against 
the  person  of  Bajley,  the  husband.  The  crime,  ander 
the  statute,  consists  of  shooting  at  a  person  wiith  intent 
to  kill  snob  person.  The  prisoner  may  be  convicted  un- 
der another  indictment  of  the  crime  which  he  actually  com- 
mitted, but  under  this  indictment  the  proof  failed  to  show  any 
offense. 

A.  Oakey  HaJl,  district  attorney,  for  the  people. — The  re- 
quest was  properly  refused,  because  it  took  away  from  the 
jury  their  consideration  of  all  responsibility  on  the  part  of 
prisoner.  The  request  was  substantially  to  charge  that  the  pris- 
oner cannot  be  oonvicted  of  shooting  Mrs.  Bay  ley.  Pursuaiit 
to  the  common  law,  our  statute  will  construe  the  intent 
to  kill  under  these  facts,  to  be  common,  not  only  to  the 
person  aimed  at  but  to  the  person  injured.  If  A.,  intending  to 
kill  K,  fired  at  &,  but  missing  him,  killed  C,  it  was  murder  at 
common  law.  1  Whar.  Am,  Cr.  Law,  §  965.  Our  statute  says: 
^  when  perpetrated  from  premeditated  design  to  effect  the  death 
of  the  person  kiBfi|l>  ^i*  ^^  ^^7  human  being."  This  question 
was  construed  by  this  court  in  accordance  with  the  common 
law,  as  aboTS  stateO.    People  v.  Darry,  10  N.  Y.  155. 

Bt  thb  Ooinrb — Pbokhah,  J. — ^The  statute  under  which 
this  indictment  was  found  declares,  among  other  things,  that 
''every  person  who  shall  be  convicted  of  shooting  at  another^ 
Ac.,  with  the  intent  to  kill,  nuiim,  ravish  or  rob  such  other 
person,''  &a,  shall  be  punished  by  imprisonment  in  a  State 
prison  not  more  thai^  ten  years.    2  R,  S.  6G5. 

The  prisoner  was  indicted  under  this  statute.  T9  convict 
him  thereof  it  mvm  be  proved  that  he  violated  some  one  of  its 
provisions.  It  would  seem  that  shooting  at  Bayly  with  intent 
to  kill  him,  and  hitting  Mrs.  Bayly  by  mere  mistake,  does  not 
prove  him  guilty  of  shooting  at  her  with  intent  to  kill  her.  But 
it  is  equally  clear,  however,  that  the  prisoner  might  have  been 
convicted  under  this  indictment,  of  another  offense  than  that 
described  in  this  statute.  At  common  law,  feloniously  or  un- 
hwfdlly  firing  or  striking  at  one  and  hitting  another,  is  an 
oflEanse  as  to  the  latter,  of  which  the  pnsoner  might  have  been 
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oonyieted  under  this  mdiotment.  The  raqoast  of  the  jMriaoner 
vas^  in  snbstaaoe,  to  obarge  that  the  prisoner  ooald  not  be  con- 
TJfited  of  any  oifense  for  shooting  Mrs.  B.  The  reqveet  was 
too  broad,  and  the  court  therefore  committed  no  error  in  r&- 
ftising  such  charge.  Irrespectiye  of  this  objeetion  no  material 
tnoT  is  presented  in  this  record  for  reriew,  at  least  none  in  my 
jadgment  appears^ 

The  judgment  is  affirmed. 

AU  the  judges  o(mcurred»  ezeept  Mosoaj^  J^  wbo  was  for 
dismissal  of  the  writ 

Judgment  affirmed. 


HONEOSBEBGEB  v.  SECOND-AYENUB  RAILBOAD 

COMPANY, 

December,  1864. 
Esfwiins  1  Dalif^  BL 

ne  rale  thai  one  who  taes  for  damages  for  a  personal  li^nrf  sustained 
by  defendant's  ne^Ugence,  most  have  been  free  from  neglig^ence  apoa 
his  own  part,  applies  where  the  person  injured  is  an  infant,  the  same 
as  where  he  is  an  adult. 

The  plaintiff  allowed  his  son  six  years  of  age  to  go  to  and  from  sehoul 
throogh  the  streets  of  a  crowded  city  withoat  a  protector,  and  the  son 
was  ran  over  by  the  defendants.  HM,  that  if  the  neglect  of  the  boy  to 
ezerdee  the  degree  of  care  which  an  adnlt  of  ordinary  pradeaee  wooM 
oontribnted  to  the  injury ,  the  father  could  not  recover.* 


David  Honi^berger  sned  the  Seoond-avenae  Baiboad  Com- 
psny^  in  the  New  York  common  pleas»  for  damages  which  he 
had  snatained  by  the  ininrj  of  his  son  Solomon^  a  lad  of  u 
and  a  half  ysarsof  age»  by  being  run  over  by  defendants'  oar. 

*Comfai«  the  following  oases :  Jetter  e.  N.  Y.  ft  Harlem  R.  R.  Co.,  and 
Mentx  fL  SeeoaA-ATe.  R.  K,  Co.,  both  reported  in  this  series ;  Mangem  9. 
Bmoklya  R.  R.  Co.,  88  JT.  F.  455 ;  Bulger  e.  Albany  Railway,  4S^SL  4»; 
Shertibm  e.  BreoklyB,  fte.  R.  R.,  86 /d.  47.  Consult  also  on  this  Bal]jeGt, 
8  On»$i^  183;  9  AUen,40l ;  Robinson  «.  Cone,  22  Vt  213;  Daly e.Norwich« 
ftiv  R.  R.  Co.,  26  Conn,  588 ;  Robinson  e.  C<>e,  23  Pe/m.  226;  Rau^  «. 
Lloyd,  81  Id.  858. 870;  Penn.  R.  R.  C^.  e.  Kelly.  Id.  372 ;  PhiL  R.  R.  Co 
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The  hd  was  letimimg  from  school^  in  the  cii^  of  New  York^ 
tti  three  o'clock  in  the  afkemoon  of  a  day  in  May,  1857.  Ae  he 
was  ofW^ng  Seoond-aTenney  near  Nimth-siree^  on  his  way 
home^  he  was  ran  over  by  one  of  the  defendant's  cars.  At  the 
time  of  the  accident  the  driver  of  the  car  was  conyendng  witiba 
paasenger,  and  had  his  face  turned  away  from  the  horses^  and 
did  not  notioe  tiie  hoy  on  the  track  until  his  attention  was 
called  to  him  by  a  passenger.  There  was  conflicting  evidenee 
as  to  whether  the  driver  could  have  stopped  the  car  in  time  to 
hare  prevented  the  ac(»dent 

The  judge  chaiged  the  jury  that  it  was  neoessaiy  for  plaintiff 
to  prove  that  the  injury  was  produced  by  the  exclusive  n^ 
figenee  of  the  d^inidants,  and  that  the  boy's  negligence  did  not 
contribute  to  it  ^But  in  determining  what  would  or 
would  not  be  negligence  on  the  part  of  the  boy^  it  is  not  to  be 
understood  that  a  child  of  the  age  of  the  boy  is  to  be  held  to 
tiie  same  degree  of  canticm,  foresight  and  discretion  that  would 
be  exacted  from  an  adult  If  the  child  has  arrived  at  an  age 
In  whiidi  his  parents^  in  the  exercise  of  sound  discretion,  are 
justified  in  pennitjbing  him  to  go  to  school  alone  and  unat- 
tended; if  they  aie  chargeable  with  no  negligence  in  suffering 
him  to  do  so »  the  child,  while  in  the  public  streets,  is  to  be 
held  only  to  the  exercise  of  that  caution  and  discretion  of  which 
children  of  hie  a^  are  presumed  to  be  capable.  If  he  does 
ihaiti  it  is  all  that  the  law  can  require.  There  may  be  cases  in 
wliich  an  ^uh,  in  going  through,  or  crossing  the  public 
tfareet^  would  be  expected  to  exercise  a  degree  of  discretion  and 
Judgment  m  respect  to  the  safety  of  his  person,  or  to  avoid  ao- 
ddenta^  which  could  not,  to  the  same  extent,  be  expected  from 
a  chUd^  though  he  had  arrived  sufBciently  at  years  of  disci:etion 
to  justify  his  parents  in  allowing  him  to  go  into  the  pubUc 
streets  alone,,  especially  in  going  to  and  from  school" 


1, 47  li.  806 ;  Sadih  «.  O'Connor.  48  Id.  218 ;  North  Peno.  R.  R. 
Gbb  fi  VahDoeir,  57  Jd  187 ;  Carter  o.  Towno,  96  Jf<U9.568;  Grm  v,Qw. 
faACkx,  Xm  Ai».  1  Om  P;.  SCO :  A»A.  Cit  8  iil  47e ;  ^F^ 
M.  B.  Ca,8  Am,  LmTinueKi&;  BoUnd  o.  Miaaouri,  38  ife.  400;  Cttj 
of  Cbic^s9  ^  M^or,  &c.,  18  itf.8a0;  42i(1858;  aty  «.  Kirby,  8  Jiii». 
18»;  WMrley  o.  Whittomore.  1  Head  (Tenn.)  820 ;  B.  &  L  R..B.  Co.  •. 
Snyder,  18  Ohio  A.  888 ;  Qti  «.  Fort/^wooad  Street  B.  B.  Co., 47  A: 7.817. 
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To  iBk,  defendants  excepted;  and  requested  the  judge  to 
ohaige  thai  it  was  negligence  on  plaintiff's  part  to  allow  his 
•on,  a  lad  six  years  of  age,  to  be  in  the  crowded  streets  of  the 
city  without  a  protector.  This  the  judge  refused^  and  defend- 
ants excepted 

Under  the  iastmeMns  of  the  judge,  the  jury  awarded  plain- 
tiff as  his  daouiges  the  amount  of  his  expenses  in  consequence 
of  the  injury. 

The  common  plmm^  at  general  term,  on  appeal  from  an  order 
lefrising  a  new  trial,  held,  that  if  a  child  which  the  law  con- 
aiders  of  fijofflcient  age  to  go  alone  in  the  public  street,  ex- 
ercises the  caution  of  one  of  its  years,  this  is  all  that  the  law 
rsquiies  of  itt    Xhe  defendants  appealed. ' 

John  K.  Porter  and  Waldo  Hutchinej  for  defendants,  appel- 
famts,*^- OUed  Haring  v.  N.  Y.  &  K  B.  R.  Go,  13  Barb.  9; 
Sheffield  v.  Bochester  &  Syracuse  B.  S.  Co.,  21  Id.  339 ;  Wilds 
0.  Hudson  Bivei  B.  S.  Co.,  24  K  Y.  430 ;  Ernst  v.  Same,  24 
Hote.  Fr.  97 ;  98  Bng.  Com.  L.  566 ;  Hartfield  v.  Roper,  21 
Wend.  615 ;  Brown  v,  Maxwell,  6  HiU,  592 ;  Ereig  v.  Wells,  1 
JSr.  D.  Smith,  74;  Hunger  v.  Tonawanda  B.  B.  Co.,  4  iV:  K 
(4  OomeL)  359. 

Andrew Baardman,  for  plaintiff,  respondent; — Cited  Bern- 
hardt V.  Benss.,  &c  B.  B.  Co.,  19  How.  Pr.  109;*  Wilds  v. 
Hudson  Biver  B.  B.  Go,  33  Barb,  503 ;  Mangam  ar.  Brooklyn 
Oity  B.  R  Co.,  36  Id.  230 ;  Oldfleld  v.  N.  Y.  &  Harlem  &  B. 
Co,  3  £  i>.  SmUh,  103;  14  N.  Y.  310. 

Bt  the  CotTBT.— Hogbboom,  J.— The  charge  of  the  judge, 
88  construed  In  the  light  of  the  eyidence,  must  be  considered  as 
applied  to  a  child  of  sdme  six  or  seven  years  of  age.  That  was 
the  fige  stated  in  the  plaintiff's  complaint  and  not  denied  in 
tiie  answer,  and  assumed  in  the  defendants'  request  to  charge 
the  jury  and  not  then  controyerted.  So  understood,  and  re- 
membering also  the  fact  that  the  father  and  not  the  child  is 
the  plaintiff  in  the  action,  I  am  of  opinion  that  the  charge  was 

*  8m  toL  1,  p.  181,  of  tliis  series. 
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enoneona.  Eren  as  applied  to  the  child  if  he  hod  been  plain- 
tiff I  do  not  Bee  how  snch  a  charge  could  be  sustained  if  we 
adhere  to  the  case  of  Hartfield  v.  Boper,  21  Wend.  615,  decided 
five  and  twenty  yeaiiB  ago,  and  followed  in  subsequent  cases. 
See  5  HfU,  282 ;  Brown  v.  Maxwell,  6  Id.  592 ;  Spencer  v.  Uti- 
ca  &  R  Go.,  5  Barb.  837 ;  27  Id.  228 ;  Button  v.  Hudson  Biver 
R  R  Co.,  18  iV.  Y.  348,  251 ;  Steves  v.  Oswego  &  Syracuse  R 
R  Go.,  Id.  422;  Hunger  v.  Tonawanda  R  R  Go^  4  Id.  349;  I 
R  D.  Smith,  T4. 

In  Hartfleld  tit.  Boper,  the  infant  himself,  a  child  of  about 
two  years  of  9^  was  the  pl^ntiff,  and  Justice  Gowsk,  speak- 
ing of  the  rufe  that  a  negligent  party  cannot  recover  damages 
consequent  upon  a  oollision  on  the  highway,  says :  ^^  The  appli- 
cation may  be  harsh  when  made  to  small  children ;  as  they  are 
known  to  have  no  personal  discretion,  common  humanity  is 
alive  to  their  protection,  but  they  are  not  therefore  exempt 
from  the  legal  rule  when  they  bring  an  action  for  redress ;  and 
there  is  no  other  way  of  enforcing  it,  except  by  requiring  due 
earo  at  the  hands  of  those  to  whom  the  law  and  the  necessity 
of  the  case  has  delegated  the  exercise  of  discretion.  An  infant 
is  notsMt/vris.  Be  belongs  to  another  to  whom  discretion  in 
the  care  of  his  person  is  exclusively  confided.  That  person  is 
keeper  and  agent  for  this  purpose,  and  in  respect  to  third  pep- 
sons^  his  act  ^Qst  be  deemed  that  of  the  infant;  his  neglect 
tiie  infant's  n^lecf  *^  It  is  plain  in  the  nature  of  things  that 
If  on  inftnt  iosist  on  a  right  of  action  he  must  show  a  compli- 
ance with  the  sonditions  on  which  his  right  is  to  arise,  and  this 
is  entirely  irrespective  of  his  age.'' 

In  Munget  v.  Tonawanda  R  R  Go.,  4  N.  Y.  349,  Judge 
H17KLBUT,  in  delivering  the  opinion  of  the  court,  while  speak- 
ing of  the  geneiid  rule  that  in  actions  for  negligence  the  per- 
son bringing  ths  aot&>n  must  be  free  from  negligenoe  oontri- 
buting  to  the  injuir,  remarks  as  follows  (p.  359) :  '<  Lord  Den* 
XAV,  in  Lynch  v.  Murdin,  1  Ad.  £  E.  29,  allowed  an  exception 
in  liiTor  of  the  plaintiff,  a  child  seven  years  old,  who  received 
an  injury  by  gvHting  into  the  defendant's  cart,  which  was  care- 
lessly left  in  the  street.  This  decision  has  not,  however,  been 
fbllowed  in  this  State ;  but  the  negligence  and  imprudence  of 
the  parents  or  guardians  in  allowing  a  child  of  teuder  years  to 
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be  expofled  to  injury  in  tbe  highway  has  been  held  to  famidi 
the  same  answer  to  an  action  by  the  child^  as  the  negligence  ot 
other  fault  of  an  adult  plaintiff  would  hare  done  in  a  similar 
case.  Hartfield  v.  Boper^  21  Wend.  615 ;  Brown  v.  Maxwell,  0 
Hilly  SQ^.'* 

In  Willetts  v.  BnfEolo  &  Bochester  &  R  Co.,  14  Bari.  585^ 
592y  the  same  role  was  applied  in  the  case  of  a  lunatic,  wh<s 
being  in  company  with  his  father  on  a  railroad  train,  was  teni^ 
porarily  left  by  the  latter,  who  stepped  off  the  car  to  procure 
some  reftreshmenty  and  during  his  absence  the  lunatic  being  ap- 
plied to  by  the  conductor  for  his  fore,  refused  to  pay  the  aame^ 
and  thereupon  was  ejected  from  the  car,  and  was  run  orer  by 
another  train  of  cars  and  killed. 

If,  therefore,  the  infant  had  been  plaintiff,  and  had  heesk 
guilty  of  negligence,  he  could  not  recover  under  the  law  as  it 
is  administered  in  this  State ;  and  if  he  could  not  recover,  the 
father  cannot  recover.  His  right  of  action  is  no  greater  than 
that  of  the  infant  would  be,  for  he  claims  through  the  in&nt 
and  upon  the  theory  that  the  infant  is  free  from  blame.  Them 
may  possibly  be  some  reason  for  saying"  that  as  he  adopts  the 
act  of  the  infant  and  seeks  to  derive  benefit  from  it,  he  must  be 
considered  as  in  the  place  of  the  infant,  and  responsible  for 
negligence  in  iixe  same  way  as  if  he  had  been  the  party  injured. 
But  it  is  not  neoessary  to  decide  that  question. 

The  point  then  to  be  determined  is,  what  would  be  the 
degree  of  care  which  would  be  requited  of  the  infont  to  exempt ; 
him  from  the  imputation  of  negligence.    I  know  of  but  one : 
rule  on  the  subject  as  the  law  is  held  with  us»  and  I  think  it 
tfpplies  to  all  persons  without  exception  and  makes  no  discrimi- 
nation on  account  of  age.  It  is  that  degree  of  care  which  a  per- 
son of  ordinary  prudence  would  exercise  in  the  situation  sapposed* 
There  is  no  other  safe  rule.    No  other  rule  would  protect  the 
community.    An  infant  of  tender  years,  incapable  of  exercising 
requisite  discretion,  is  not  to  be  permitted  to  occupy  die  high- 
way for  the  purpose  of  entitling  himself  to  an  action  ftwr  injury 
exoept  upon  the  condition  of  being  subjected  to  the  conee- 
quenoea  of  negligence  attached  to  persons  in  general     Other- 
wise the  tenderer  the  age  and  the  less  the  discretion,  the  more 
ptffiect  and  fkequent  the  cause  of  action,  becauaa  more  easily 
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ffsrtained  and  oftener  oocnrring.    Such  a  rale  is  not  capslble  of 
•afe  pimoti«aI  ^iforcement 

I  think  this  position  is  not  answered  by  saying  that  the 
charge  assumes  that  the  jury  should  find  the  plaintiff  free  from 
ncghgence  in  sending  the  boy  to  school  unprotected.  The  de- 
fendant asked  the  court  to  charge  that  such  act  of  the  fether  in 
sending  so  young  a  child  to  school  through  so  crowded  a 
thorou^ibre  as  the  streets  of  New  Tork^  without  a  protector^ 
would  be  in  itself  negligence.  The  court  refused  so  to  charge, 
and  the  defendants  excepted.  But  assume  that  such  conduct 
might  not  be  tHibject  to  the  imputation  of  negligence,  that  is 
that  a  pmdent  person  might  send  his  boy  of  six  years  old  to 
aidioal  alone  through  the  streets  of  New  York,  it  does  not  fol- 
low that  this  particular  act  is  from  negligence,  nor  such  as 
would  be  fikely  to  be  practiced  even  by  boys  of  that  age.  Ngr 
does  it  follow  that  eren  for  purposes  of  education  such  conduct 
on  the  part  of  the  father  should  not  be  discouraged,  that  it  is 
not  Bol^jeot  to  the  condition  that  if  the  infant  in  fact  becomes 
guilty  of  n^ligenoe,  and  in  consequence  thereof  suffers  a  per- 
sonal injinry,  he  is  not  to  take  advantage  of  his  own  wrong,  and 
ttiereby  entitto  himself  to  an  action  lor  redress.  The  charge 
must  be  read,  I  think,  as  speaking  of  negligence  in  a  general^ 
way,  in  reference  to  a  general  practice  of  sending  children  of 
Mch  an  age  to  school,  as  not  censurable,  and  not  as  applied 
to  the  actual  circumstances  of  the  present  case.  I  think  the 
judgment  should  be  reversed  and  a  new  trial  granted,  with 
oosts  to  abide  the  erqpt 

A  minority  of  the  judges  concurred. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to 
abide  event 
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December,  1808. 
Affirming  4  Botw.  16. 

An  iusarABoe  oompany,  m  incidental  to  ita  general  powers  and  in  the  ab> 
•eooe  of  any  positive  restriction,  haa  a  right  to  receive  a  promissory 
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note  from  one  of  ite  trustees,  as  a  part  of  a  guaranty  iuua,  «uJ  such 
Dote  is  a  valid  security  in  the  hands  of  a  receiver  for  tne  i^iieat  of  the 
company's  creditors. 

The  act  of  the  company  in  undertaking  business  m  uLoiher  State  under 
an  act  of  the  legislature  thereof  requiring  othei-  and  special  security » 
docs  not  exonerate  the  signers  of  such  a  guaranty  from  liability  there- 
on, at  least  in  respect  to  policies  not  issued  in  such  State. 

The  inducement  held  out  to  the  public  to  insure,  oy  reason  of  the  eecurity 
afforded  by  the  guaranty,  is  a  sufficient  consifliemtion,  or  furnishes  the 
ground  for  an  estoppel. 

The  return  of  an  execution  unsatisfied  and  the  appointment  of  a  teoeiyer 
are  prima  facie  oTldenoe  of  a  want  of  assets. 

Ok  a  promissory  note  given  as  a  contingent  guaianty,  and  payable  aeoord- 

,  tag  to  Msasamenta  to  be  made  after  other  assets  are  exhausted,  the 
statute  of  limitations  does  not  begin  to  run  until  that  contingency  occara. 

The  11-Jiia  Mutual  Insurance  Company  sued  Dennis  Perkins^ 
m  the  New  York  superior  court,  to  recover  the  amount  of  a 
promissory  nobe,  m^de  by  the  defendant,  in  pursuance  of 
an  agreement  entered  into  by  defendant  and  others  irith  the 
phuutia: 

The  plaintiff  waa  iLoorporated  by  a  bw  of  the  State  of  Connec- 
tiont,  in  May,  184(1.  By  the  charter,  subscriptions  for  policies 
to  the  amount  of  one  hundre<f  thousand  dollars  were  required 
bcfixro  organiaation.  This  prorision  was  complied  with^  and 
the  company  oigpniaed  and  went  into  operation  on  March  15, 
1847.  The  dafendant  was  appointed  one  of  the  trustees  of  the 
conpany,  and  continued  to  act  as  such  for  some  time. 

At  a  meeting  of  the  l>oazd  of  trustees,  held  on  March  SG, 
184T>  Ibr  the  porpoae  of  pioTiding  a  sufficient  fond  for  losses 
which  might  accrue  upon  policies  thereafter  issued,  the  follow- 
ing ivekVmtion  was  pisaed : 

Arj^'ivJ*  Tiul  it  is  desirable  to  raise  a  gnanntee  fond  ot 
ftvun  tifs^u  Ihtfusand  d^xilari  to  fifty  thonsind  doDarSy  upon 
•ach  «oahrie«  and  \hi  such  terms  and  condioons  as  are  noC  at 
Tariaaoe  with  the  charter  and  by4aws  cf  thk  company ;  and 
tliat  i)k  ra^HMtii^  clBv>Hs  in  Soimibfd  ke  andKirtsed  xo  nemt 
aab*srtpi;jai  to  lb»  suaew  aad  witk  the  airke  of  &e 
^rbwr  \\>m;m;:tM^  i»  «oept  sac&  » tbey  j^ipeoTe  oC 
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It  was  also  resolved,  that  no  policies  should  be  issued  until 
subscriptions  had  been  obtained  to  that  fund,  and  the  notes, 
mortgages  and  other  securities  approved  and  actually  received 
to  the  amount,  with  the  premiums  or  policies  really  to  be 
issued,  to  the  sum  of  twenty-five  thousand  dollars. 

At  a  subsequent  meeting  of  the  trustees,  this  sum  was  re» 
duced  to  fifteen  thousand  dollars.  At  a  still  later  meeting,  on 
.^pril  19, 1847,  the  defendant  and  others,  for  the  purpose  of 
creating  the  guarantee  fund  and  of  enabling  the  company  to 
issue  policies,  and  for  the  security  of  such  as  should  become 
insured,  proposed  to  the  company  to  subscribe,  and  did  sub- 
scribe, the  agreement  hereinafter  set  forth,  and  to  contribute  to 
the  guarantee  fund  in  the  manner  therein  provided.  Thit 
proposition  was  accepted,  and  the  defendant  and  others  sev- 
erally executed  and  delivered  to  the  company  the  following 
agreement: 

^  Wheieas,  it  bos  been  deemed  advisable  by  the  Hope  Mutual 
Life  Insurance  Company,  of  Stamford,  Connecticut,  to  create, 
a  fund  for  the  indemnity  of  persons  insured  by  said  comjMuiyp 
aa  a  security  in  adilltion  to  expected  profits ; 

'^  The  sabscribersi  hereto  have  agreed  with  the  said  oompanjf, 
to  contribute  to  the  said  fund  the  amount  respectively  set 
opposite  their  names,  by  giving  their  promissory  notes,  payable 
m  one  year,  upon  the  conditions  that  the  same  shall  be  held 
by  the  said  company  for  th^  sole  purpose  of  paying  losses 
which  shall  accrue  upon  the  policies  assured  by  the  said  com- 
pany, aod  shall  noi  be  used  until  the  other  funds  in  the  Jiands 
of  said  company  shall  have  been  first  applied  ;  that  for  any 
deficiency  after  the  application  of  the  said  funds  on  account  of 
such  losses,  the  said  notes  shall  be  subject  to  assessment  for  th^ 
amount  required ;  that  the  said  inctenmity  fund  shall  in  no. 
event  be  habie  for  the  expenses  of  the  said  company,  or  claima 
against  tbem,  other  than  those  arising  upon  policies  issued  bj 
them,  and  in  the  latter  case,  only  after  all  other  funds  of  saiSt 
cowpany  have  been  exhausted;  that  for  the  loan  of  said  notes 
the  subscribers  shall  be  entitled  to  an  allowance  at  the  rate  of 
•ix  per  cent  per  annum,  so  long  as  the  said  company  shall  hold 
tfete  said  security ;  that  whenever  a  surplus  of  capital  shall  have 

teen  acquired  by  the  cwnpany  out  of  the  profits  of  buitness,  to 
25 
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/Atf  aniouril  of  twenty-five  thousand  dollars,  the  indemnity  here- 
in provided  shall  cease,  and  the  notes  or  other  sectirities  shall 
be  returned  to  the  subscribers  respectively ;  it  being,  however, 
nndei*stood  that  the  subscribers  hereto  msLj,  in  lieu  of  having 
such  return,  absorb  the  amount  of  their  notes  in  premiums  of 
policies  on  their  own  livea,  or  lives  of  others  procured  through 
their  agency. 

**  To  which  terms  and  conditions  the  said  company  assent 
and  agree  to  hold  the  said  security  in  conformity  thereto. 
*"  Stamford,  April  19,  1847/ 


n 


In  pursuance  of  said  agreement,  the  defendant  soon  after- 
wards executed  and  delivered  to  the  company  the  following 
note. 

"  $2,500.  ''  New  York,  May  1, 1847. 

"  Twelve  months  after  date,  or  sooner,  if  required,  I  promise 
to  pay  to  the  Hope  Mutual  Life  Insurance  Company,  of  Stam- 
ford, Connecticut,  or  order,  two  thousand  five  hundred  dollars^ 
or  such  assessments  on  the  same  as  the  trustees  find  it  neces- 
sary to  impose  for  the  purpose  of  paying  losses,  agreeably  to  the 
terms  of  my  subscription  to  the  guaranty  fund  of  said  com- 
pany, dated  April  19,  for  value  received. 

**  (Signed)  Dbnkis  Pebkhts.** 

The  existence  of  this  fund  was  announced  in  the  newspapers, 
one  in  New  York,  and  one  in  Connecticut ;  reported  to  the 
legislature  of  the  State  of  Connecticut  and  advertised  in 
pamphlets  in  1847  and  1849.  The  defendant  received  a  per- 
centage on  his  note,  and  had  the  interest  credited  to  him  for 
premium  on  his  policy. 

-  In  1849,  after  the  passage  of  an  act  of  the  legislature  of  this 
State,  which  is  referred  to  in  the  opinions,  certain  persons  in  the 
dty  of  New  York,  with  a  view  of  inducing  the  company  to  con- 
tinue its  business  there,  proposed  to  furnish  an  additional 
guarantee  to  the  amount  of  one  hundred  thousand  dollars. 

Securities  were  furnished  accordingly,  and  the  SeM^ts  in  refer- 
ence to  this  branch  of  the  case  are  sufBciently  stated  in  the 
opinion. 

In  May,  1850,  the  company,  by  its  report,  showed  the  profits 
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of  its  business  to  be  twenty-fiyo  thousand  four  hundred  and 
eeyenty-nine  dollars  and  fourteen  cents,  which  was  made  up  at 
follows : 

Cash  on  hand, $5,813  84 

Premium  notes,  * 1^149  41  ^ 

Due  from  agents,    •        *        *        -        -         5,515  89 


$25,479  14 

The  report  also  shows  losses  notified^  pari:  of  which  are 

awaiting  proof,       ..••,.       $11,000 
Less  amount  not  recognized, 6,500 

$4,500 
In  May,  1854,  it  was  found  that  the  company  was  entirely  insol- 
vent; all  its  assets^  except  the  guaranty  fund,  haying  been  ex* 
hausted,  and  there  was  a  large  outstanding  indebtedness  for  lossei 
and  other  debts.  W.  T.  Minor  was  appointed  by  the  superior 
court  of  Fairfield  county,  Connecticut,  the  receiyer  of  the  asseii 
of  the  company,  including  the  guaranty  notes ;  and  an  assess- 
ment of  seyenty-fiye  cents  on  the  dollar  was  laid  on  the  gualv 
anty  notes,  of  which  the  defendant  receiyed  notice  in  Deoeni- 
ber,  1854,  or  January,  1855. 

Upon  the  trial,  the  eyidence  being  closed,  the  defendant's 
counsel  moyed  for  a  dismissal  of  the  complaint  on  seyeral 
grounds,  and  requested  the  court  to  instruct  the  jury  upon 
yarious  propositions,  all  of  which  were  refused  and  exceptions 
duly  taken.  The  points  taken,  and  the  prop6sitions  presented 
and  decided,  appear  in  the  opinions.  The  judge  directed  a  yer- 
diet  for  the  plaintiff  for  three  thousand  one  hundred  and 
sixty  nine  dollars  and  twenty-four  cents,  the  amount  claimed,  to 
which  also  the  defendant  excepted.  The  case  was  heard  on  ex- 
ception at  general  term,  a  new  trial  denied,  and  defendants 
appealed. 

A.  H.  Dana,  for  defendant,  appellant. 

Truman  Smith  and  C^has  Brainard,  forplaintiEESy  respond-, 
cnts. 
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.  MiLLEB,  J. — It  is  at  least  exceedingly  questionable,  -whether 
the  note  upon  which  this  action  is  brought  is  strictly  within 
the  provisions  of  the  act  nnder  which  the  plaintiff  was  incor- 
porated. The  eighth  section  of  said  act  prorides  that  "the 
company,  for  the  better  security  of  its  dealeris,  may  receiye, 
during  the  two  first  years  after  the  passage  of  this  act,  notes  or 
other  securities^  for  premiums  in  advance,  of  persons  intending 
to  receive  its  policies,  and  may  negotiate  the  same  for  the  pur- 
pose only  of  paying  claims  a^nst  it  in  the  course  of  its  deal- 
ings, upon  such  terms  and  conditions  as  may  be  provided  by  the 
by-laws  of  this  corporation."  The  thirteenth  section  authorizeif 
an  allowance  to  persons  giving  notes  and  securities  in  advancee 
therefor  of  a  sum  not  exceeding  six  per  cent,  in  addition  to 
i£uy  other  profits  they  may  be  entitled  to,  as  members  of  the 
cqmpany.  The  sevent^nth  section  provides  for  the  assessment 
ql  Ibsises  upon  these  persons  or  their  legal  representatives  who 
Save  notes  or  other  obligations,  due  by  them  to  the  company^ 
wlien  there  is  a  just  claiih  on  the  company  for  losses  sustained 
to  ^  greater  amount  than  they  have  funds  to  discharge. 
^  It  is  by  no  means  clear  to  my  mind,  that  the  note  in  suit^ 
with  the  accompanying  stipulation,  was  an  obligation  withiir 
i^e  spirit  or  meaning  of  the  act  in  question,  or  which  was  con. 
^opiated  by  the  eighth  section  of  the  plaintiff's  charter. 
The  language  of  the  act  embraces  obligations  given  for  pre- 
miums paid  in  advance  with  a  view  of  taking  out  policies,  and 
nothing  beyond  this,  and  the  notes  and  obligations  provided 
for  were  from  persons  who  intended  to  take  out  policies,  and 
who  thereby  becaihe  members  of  the  company  and  were  entitled 
to  share  in  the  profits  of  the  business. 

The  note  in  question  provides  for  the  payment  of  losae^- 
f^preebly  to  the  terms  of  the  subscription  to  the  guaranty  ftmcl 
oT  the  company,  and  the  agreement  accompanying,  and  whriSi 
constituted  a  part  and  portion  of  it,  prescribes  conditions  whiob 
are  manifestly  inconsistent  with  the  ides  that  it  wasr  intended 
to  take  out  policies,  as  the  provision  of  the  eighth  section 
eontemplated.  The  note  was  not  tcf  ht  tised  nntQ  6tb^  fttada 
of  the  company  had  been  applied;  the  indemnity  provided  ifwl 
to  cease  when  the  profits  of  the  business  amounted  to  a  certain 
nun,  and  the  security  was  to  be  returned  to  the  maker.    It  ia 
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true  the  inftker  had  the  privilege,  in  lieu  of  the  return  of  t^e 

.note  and  security,  to  absorb  the  ampupt  in  premiums;  butjt 
was  a.pi,ere.priy^ege,  allowing  him  to  take  out  policies  at  his 
option,  without  any  obligation  whatev^  to  do  bo.  It  is  quite 
erident  that  the  note  was  giyen  and  the  agreement  enteit^ 
into,  for  the  purpose  of  providing  a  special  guaranty  fuQd,  aa 

.a  security  to  those  who  might  obtain  policies  and  for  losses 
which  might  be  incurred  independent  of  the  profits  arising  out 
of  the  ordinary  course  of  the  business  pf  the  company.  At 
the  time,  this  was  essential  to  create  confidence  in  the  resppn- 
^sibility  of  the  company^  a^d  thus  to  induce  peiisonB  to  tal^e 
out  policies.  But  it  is  very  manifest  that  it  was  not  the  inten- 
tion of  the  parties  making  the  notes  and,  signing  the  guaranty 
to  take  out  policies,  as. the  act  provided^  and  hence  the  engage- 
ment entered  into  by  them  did  not  come  within  its  prpvi^pioUL 
Some  decisions  in  this  State  are  supposed  to  sustain   tj^e 

.position  that  the  note  in  ^uj^tion  was  in  ooDformlty  with  tl^e 
charter;  but  upon  examination,  t  think  they  do  not  uphold 
such  a  doctrine.  In  Desvraimes  v.  The  Miechanics'  Insurant 
Co.,  1  2^\  Y.  (1  Const.)  371,  a  note  was  given  in  renewal  of  ,a 
note  pi^eviously  executed,  in  accordance  with  the  provisions, of 
the  twelfth  section  of  the  charter  of  the  company,  which  is 
similar  to  the  eighth  section  of,  the  plaintifiTs  charter.  Tne 
note  was  absolute  on  its  face,  and  ,an  agreement  was  executed 
in  connection  with,  and  as  a  part  of  it,  which  provided  that^it 
was  for  premiums  on  risks  to  be  taken  by  the  company,  and 

^contained  other  provisions^  showing  that  polices  w^ie  to  be 
issued  to  the  maker  of  the  note.  Policies  were  taken  out  to  a 
certain  amount.    It  was  not  denied  that,  to  that  extent,  the 

..  note  was  valid,  and  it  was  held,  that  the  notes  being  held  ^r 
premiums  in  advance,  as  provided  by  the  act,  and  policies 
having  been  taken  out,  it  was  valid,  although  premiums  on  in- 
surances actually  received  by  the  maker  amounted  to  only  a 
part  of  the  note. 

In  Bro.wu  v.  Cooke,  4  N.  IT.  (4  Comst.)  51,  a  note  was  glvjen 
in  advance  for  premiums  on  policies.of  insurance,  which  the 
party  agreed  to  take  thereafter,  apd  it  was  held  to  be  ya|id. 
The  defendant  did  not  take  out  policies,  as  he  h^  a  right  to 
do,  but  was  bound  to  do  so,  and  hence  was  liable,  precisely  tiie 
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some  as  if  he  had  done  so.  In  these  cases  the  policies  were 
actually  taken  out,  or  there  was  an  obligation  to  do  so^  which 
no  doubt  could  be  enforced^  while  in  the  case  before  us^no  such 
obligation  was  imposed,  or  actually  existed^  and  it  was  entirely 
left  to  the  choice  of  the  defendant  whether  any  policies  were 
taken  out  by  hiuL 

There  may  be  some  question  whether  the  defendant  is  not 
liable  upon  another  principle.  He  was  one  of  the  trustees  at 
the  time  when  the  resolution  was  passed  which  authorized  the 
raising  of  a  guaranty  fund,  '^  upon  such  terms  and  conditions 
as  are  not  at  yariance  with  the  charter  and  by-laws  of  the  com- 
pany.**  If  the  creditors  were  induced  to  give  credit  to  the 
company  on  the  strength  of  that  resolation,  passed  with  the 
acquiescence  and  consent  of  the  defendant,  is  it  not  a  fair  pre- 
sumption, as  between  the  creditors  and  the  defendant,  that  the 
note  was  given  in  conformity  with  the  charter  and  by-laws  of 
the  company  ?  In  Ogden  v.  Andre,  4  Bosw.  583,*  it  was  held, 
that  a  person  who  in  good  faith  lent  money  to  the  International 
Insurance  Company,  on  the  transfer  of  its  subscription  notes 
as  collateral  security,  without  notice  of  any  fraud  affecting  the 
origin  of  the  notes,  or  that  they  were  transferred  without  any 
{Previous  resolution  of  the  board  of  directors  of  such  company, 
is  entitled  to  recover  upon  them,  although  *they  may  have  been 
procured  from  the  maker  by  fraud,  and  although  there  may 
have  been  no  such  resolution  authorizing  the  transfer. 

The  case  was  afSrmcd  in  the  court  of  appeals,  and  there  ap- 
pears to  be  no  valid  reason  why  the  principle  decided  should 
not  be  applicable  to  a  case  like  the  present,  if  the  credit  was 
given  upon  the  faith  of  the  fund  of  which  the  note  in  question 
was  a  part  That  such  was  the  case  is  fairly  to  be  inferred,  I 
think,  from  the  fact  that  the  company  gave  notice  in  the  most 
public  manner,  that,  for  the  greater  security  of  the  parties  in- 
suring, an  indemnity  fund  had  been  provided  of  twenty  thou- 
sand dollars,  to  meet  losses  that  might  accrue  upon  polides 
issued  by  them,  which  was  to  remain  until  a  capital  exceeding 
that  amount  should  be  realized  firom  the  receipts  of  premiums, 
when  it  would  be  no  longer  necessary  and  might  be  with- 
iiawn.    Jt  may  also  be  questionable  whether  the  resolution  of 

*  See  Ogden  e.  Raymond,  in  this  series. 
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the  trasteeSy  in  the  passage  of  which  the  defendant  partici- 
patedy  or  of  which  he  had  knowledge^  and  which  provided  this 
fund,  does  not  estop  him  from  now  averring  that  the  noto  was 
unauthorized  and  in  violation  of  the  charter,  as  a  defease  to 
an  action  prosecuted  for  the  benefit  of  creditors. 

Passing  by,  however,  these  considerations,  which  hav^  a  direct 
bearing  upon  the  question  now  presented,  I  think  that  the  ac- 
tion is  maintainable  upon  other  and  stronger  grounds.  The 
plaintiff  was  incorporated  for  the  purpose  of  transacting  the 
business  of  life  insurance,  and  in  order  to  carry  on  this  business 
properly  and  successfully,  it  was  absolutely  essential  to  provide 
a  fund  for  the  payment  of  losses  which  might  be  incurred,  be- 
fore a  sufScient  amount  could  be  realized  by  the  receipt  of  pre- 
miums on  policies  issued  to  persons  insured  alone.  The  trustees 
had  ample  authority  to  procure  security  to  policy  holders  for 
losses  which  might  accrue,  and  it  would  have  been  perfectly 
legitimate  to  pledge  any  property  which  they  owned  for  that 
purpose,  or  to  procure  a  proper  guaranty  from  other  parties 
which  would  insure  safety  and  security  to  those  obtaining  pol- 
icies. Under  these  general  powers,  which  are  incident  to  all 
corporations,  thus  to  provide  for  the  transaction  of  their  busi- 
ness, I  think  that  the  plaintiff  had  a  right  to  receive  the  note 
in  question  as  a  part  of  a  guaranty  fund,  and  it  was  a  valid 
security  in  the  hands  of  a  receiver  for  the  benefit  of  the  credit- 
itors  of  the  company.  This  principle  has  been  upheld  by  the 
highest  tribunal  of  Uie  State  of  Connecticut,  in  a  case  in  which 
this  corporation  was  a  party. 

In  the  Hope  Mutual  Life  Insurance  Co.  v.  Weed,  28  Contk 
51,  an  action  was  brought  to  recover  the  amount  of  a  note  ex- 
ecuted as  a  part  of  the  guaranty  fund  of  the  company,  and  it 
was  decided,  that  whether  the  company  had  express  authority 
by  its  charter  to  establish  such  a  guaranty  fund  or  not,  yet  it 
clearly  had  the  power,  as  incidental  to  the  general  power  to 
issue  policies  of  insurance;  that  the  note  in  question  was 
founded  on  a  valid  consideration,  not  only  in  the  commissiou 
agreed  to  be  paid,  but  especially  in  the  object  for  which  it  was 
given^  that  object  being  to  induce  persons  to  insure  in  the  com- 
pany, and  the  amount  assessed  being  required  to  pay  the  losses 
for  policies  taken  under  that  induoranent 
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The  able  opinion  of  Chief  Justice  Stobrs^  in  the  case  cited, 
contains  a  fall  discnssion  of  ths  snbject,  and  fumishefl  strong 
and  satisfactory  grounds  for  sustaining  an  action  upon  a  note 
giTcn  under  the  circumstances  existing  in  this  case.  Nothing 
can  be  added  to  the  reasons  stated  for  the  conclusion  ar- 
rived at  in  the  case  cited,  and  I  concur  generally  with  the 
yiews  there  expressed.  As  the  adjudication  of  thehighest  court 
of  a  State  from  whose  authority  the  plaintiff  derived  its  corpo- 
rate  powers,  it  is  entitled  to  great  consideration,  and  should  not 
be  overruled  unless  it  be  for  manifest  error,  which  I  have  not 
been  able  to  discover. 

It  is  insisted  by  the  defendant's  counsel,  that  the  case  dted 
is  distinguishable  i¥om  the  one  at  bar,  but  I  see  no  essential 
difference  in  the  main  features.  It  can  jbirly  be  claimed  in  both 
cases  from  the  circumstances  existing,  that  when  the  company 
was  first  organized  and  until  the  guaranty  was  provided,  that 
applications  for  policies  were  not  very  numerous,  owing  mainly 
to  the  fact  that  asuflScient  fund  was  not  provided  to  meet  losses 
which  might  be  incurred.  Nor  am  I  able  to  discover,  as  is 
claimed,  that  the  courts  in  the  opinion  delivered  in  the  case 
cited,  overlooked  the  rights  of  the  parties  who  had  contributed 
to  the  guaranty  notes. 

It  IS  further  insisted  by  the  defendant,  that  even  if  the  note 
and  guaranty  had  been  originally  valid,  it  was  annulled  and 
became  inoperative  by  the  subsequent  change  in  the  con- 
dition of  the  company  by  reason  of  an  act  of  the  legislature  of 
this  State,  passed  April  10,  1849.  By  the  act  in  question, 
it  was  made  unlawful  for  any  agent  or  agents  of  insurance 
companies  to  transact  business  in  this  State,  unless  possessed 
of  capital  or  securities  to  the  amount  of  one  hundred  thousand 
dollars,  paid  in  or  invested  in  stocks  of  incorporated  cities,  car 
of  the  State  or  the  United  States,  or  in  bonds  and  mortgages 
on  cultivated  farms  worth  double  the  amount  And  this  was 
to  be  proved  to  the  satisfaction  of  the  comptroller  of  the  State, 
and  to  be  certified  by  him  in  the  manner  provided  for  by  Hie 
act  L.  1849,  p.  433,  §§  C,  7.  The  company  had  previously 
transacted  business  in  New  York  city,  and  the  act  in  quiSBtion 
rendered  it  necessary  to  withdraw  its  oflSoe  located  there  uitil 
the  security  was  provided. 
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In  the  fall  of  1840^  an  attempt  was  made  to  continne  biiai- 
Diess  under  the  act  referred  to^  and  the  agents  of  the  company 
•afterwards  appointed  undertook  to  procure  a  guaranty  to  the 
amount  required,  and  to  obtain  the  certificate  of  the  comptrol- 
^Icr,  so  as  to  enable  the  company  to  transact  business  agreeably 
to  the  laws  of  the  Stato.  Securities  were  furnished  by  said 
agents,  and  on  September  25, 1849,  a  report  was  made  by  the 
secretary  of  the  comfmny,  duly  verified,  showing  ttxat  it  had 
tiie  amount  required.  This  was  duly  tiled,  and  a  certificate  was 
obtained  from  the  comptroller,  according  to  the  requirements 
of  the  act  The  trustees  of  the  company  reserved,  however,  the 
right  to  require  additional  security,  And  to  reject  the  securities 
ftimished,  as  they  deemed  expedient,  and  it  turned  out  upon 
investigation  that  they  were  worthless  and  of  no  value.  The 
arrangement  was  then  broken  up,  and  on  January  11, 1850,  the 
(Keurities  were  returned,  and  the  business  in  New  York  was 
discontinued. 

The  position  taken  by  the  defendant's  counsel  is,  that  this 
attempt  to  continue  business  in  New  York  was  without  his 
consent,  and  he  cannot  be  held  liable  upon  his  guaranty  for  any 
liability  accruing  after  that  time.  The  answer,  it  seems  to  me, 
is,  that  there  is  no  evidence  to  show  that  the  arrangement  was 
«ver  actually  consummated.  It  was  only  inchoate,  and  the  se- 
curities being  unsatisfactory,  was  then  abandoned.  It  was  re- 
pudiated, after  its  fraudulent  character  was  discovered. 

But  6uppose  the  business  was  conducted  in  violation  of  law, 
in  consequence  of  the  fraud  perpetrated  by  the  agents  of  the 
plaintiff,  does  that  fact  exonerate  the  defendant  ?  The  princi- 
ple invoked  by  the  defendant  is  laid  down  in  the  H.  &  N.  H.R 
E.  Co.  V.  Crosswell,  5  Hilly  3G3,  that  in  general,  if  a  corporation 
procure  an  alteration  to  be  made  in  its  charter  by  which  a  new 
and  different  business  is  superadded  to  that  originally  contem- 
plated, such  of  tlie  stockholders  as  do  not  assent  to  the  altera- 
tion will  be  alsolved  irom  liability  on  their  subscriptions  to  the 
capital  stock,  especially  if  the  alteration  become  plainly  pr^ju- 
didal  to  their  interests.  It  can  scarcely  be  said  that  the  ar- 
rangement to  conduct  business  hi  New  York  was  a  new  or  dif- 
ferent business  from  that  originally  designed,  as  the  samebusi- 
had  been  conducted  there  prior  to  the  act  of  1849.     That 
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act  merely  required  proof  of  the  responsibility  of  the  com^^saij, 
and  the  transacfcion  of  business  by  reason  of  this  proTision  did 
not  add  in  any  way  to  the  risk  of  the  guarantees.  It  was  not 
then  a  change  of  Uie  charter,  or  a  different  business  superadded, 
but  an  effort  to  do  business  without  a  compliance  with  the  law, 
by  fraudulent  practices,  which  were  abandoned  by  the  trustees 
soon  after  its  inauguration.  If  the  security  had  been  yalid,  it 
would  have  been  clearly  legal,  and  I  am  not  prepared  to  say  that 
the  principle  invoked  was  yiolated,  even  if  any  additional  liabil- 
ity had  been  imposed  upon  the  defendant  by  the  attempt  to  es- 
tablish an  agency  in  New  York.  The  guaranty  ftind  was  in- 
tended to  be  used  to  secure  such  persons  as  were  insured  by  the 
company  in  the  legitimate  and  ordinary  course  of  its  businessL 
This  business  was  not  necessarily  limited  to  any  particular 
place,  or  to  the  place  where  the  principal  ofiBce  was  located,  but 
embraced  such  other  extension  of  it  as  might  be  consistent  with 
the  success  and  prosperity  of  the  corporation.  The  agency  In 
New  York,  was  not,  in  my  opinion,  especially  prejudicial  to  de- 
fendants interests,  and  did  not  particularly  impair  his  rights. 

It  is  also  objected  by  the  defendant,  that  even  if  the  note 
was  Talid  in  its  inception,  it  was  afterwards  annulled,  accord- 
ing to  the  terms  upon  which  it  was  giyen.  These  conditions 
were,  that  the  note  was  to  be  returned  and  the  indemnity  to 
cease  wheneyer  a  surplus  capital  should  have  been  acquired  by 
the  company  out  of  the  profits  of  the  business  to  the  amount  of 
twenty-five  thousand  dollars.  It  is  claimed  that  the  report 
made  by  the  company  to  the  legislature  of  the  State  of  Con- 
necticut on  May  1,  1850,  shows  a  net  amount  earned  beyond 
the  sum  named,  and  thus  the  defendant  was  exonerated  from 
liability  It  does  not  appear  that  the  defendant  at  any  time  asked 
or  demanded  a  return  of  the  note,  for  the  reason  that  the  profits 
amounted  to  the  sum  named,  or  that  the  company  had  aoqoiied 
**  a  surplus  capital  to  the  amount  of  twenty-five  thousand  dollars 
out  of  the  profits  of  the  business,''  in  accordance  with  the  oondi- 
ion  named.  As  will  be  seen  by  reference  to  the  report»tiie  amount 
of  twenty-five  thousand  four  hundred  and  seventy-nine  dollars 
and  twenty-nine  cents,  reported  as  net  proceeds  consisted  of 
several  items ;  cash  on  hand ;  premium  notes,  and  dues  firom 
agenta    Against  this^  the  report  shows  losses  notified,  part  of 
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which  were  awaiting  proof,  to  the  amount  of  eleyen  thousand 
dollars  less  the  amount  not  recognized,  six  thousand  five 
hundred  dollars,  leaving  four  thousand  five  hundred  dol- 
lars to  be  deducted  for  losses  which  were  recognized.  This 
shows  a  less  amount  of  profits  than  the  amount  named  in 
the  guaranty.  It  is  at  least  quite  doubtful  whether  the  pre- 
mium notes  are  of  the  value  stated,  and  it  is  not  satisfactorily 
established  in  my  opinion,  that  the  company  at  this  time  had 
a  surplus  capital  arising  from  the  profits  of  the  business  over 
and  above  all  obligations,  and  to  the  amount  stated  in  the 
report  This  was  intended,  and  firom  the  proof  in  the  case  we 
cannot  say  such  was  the  &ct 

It  is  also  contended  that  the  guaranty  fund  was  to  be  availa- 
ble only  after  other  assets  were  exhausted,  and  that  it  has  been 
shown  that  the  company  were  at  one  time  possessed  of  a  large 
amount  of  securities  which  they  do  not  account  for.  It  Is  ap- 
parent, I  think,  that  there  were  no  assets  which  could  be  applied 
in  payment  of  the  debts  of  the  company.  The  return  of  an 
execution  unsatisfied,  shows  that  there  was  no  property  out  of 
which  a  judgment  against  the  plaintiff  could  be  collected,  and 
the  appointment  of  a  receiver  establishes  the  insolvency  of  the 
corporation.  These  facts  furnish  at  least  prima  facie  evi- 
dence of  a  want  of  assets,  and  until  some  proof  of  their  exist- 
ence it  cannot  be  assumed  that  there  was  property.  The 
proof  also  abundantly  establishes,  I  think,  that  all  the  funds 
and  property  except  the  guaranty  notes  had  been  applied  and 
were  exhausted. 

The  evidence  as  to  whether  a  capital  of  twenty-five  thousand 
dollars  had  been  acquired  by  the  company,  and  whether  the 
plaintiff  had  exhausted  all  other  assets  before  assessing  the 
guaranty  note,  as  well  as  the  main  facts  involved,  was  uncon- 
tradicted, and  there  was  no  disputed  question  of  fact  for  the 
jury  to  pass  upon. 

I  think  that  the  statute  of  limitations  commenced  running 
after  the  assessment  was  levied  and  the  defendant  was  notified. 
By  the  terms  of  the  guaranty,  no  assessment  could  be  made 
until  the  other  funds  of  the  company  had  been  disposed  of  in 
ike  payment  of  debts,  and  nothing  was  due  upon  the  note  until 
ivoh  assessment  was  actually  made.    See  28  Conn.  68.    The 
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note,  aocording  to  the  conditions  attached,  was  only  payable  on  a 
contingency ,not  absolutely^and  until  that  happened.was  notdue. 
There  was  no  error  comqiitted  upon  ^e  trials  and  ^e  jadg- 
ment  most  be  affirmed. 

Qbovsb,  J.^It  is  insisted  by  the  counsel  for  the  appellant 
that  the  plaintiff  bad  no  power  to  receive  the  note  in  smt  for  the 
purpose  of  creating  a  fund  to  secure  the  payment  of  loases  in- 
red  upon  policies  issued  by  the  company,  and  that  the  note  la 
therefore  yoid.  The  respondent  cannot  insist  that  this  power 
is  conferred  by  section  8  of  the  charter.  This  section 
authorizes  the  company  to  receive  notes  of  parties  for  premiums 
on  policies  thereafter  to  be  issued,  and  makes  notes  thus  re- 
ceived available  in  the  hands  of  the  company  for  the  payment 
of  its  liabilities,  although  the  policies  have  never  been  issued, 
and  no  premiums  been  allowed  thereon.  This  provision  was 
necessary  to  prevent  such  notes  being  held  without  considera- 
tion. But  the  note  in  suit  is  not  one  of  this  dass.  It  was  not 
given  as  an  advance  payment  of  premiums  upon  policies  there- 
after to  be  issued.  It  is  not,  therefore,  within  the  provisions  pt 
the  eighth  section  of  the  charter,  and  must  be  held  void  un- 
less it  can  otherwise  be  upheld.  The  note  in  suit  was,  with 
others,  given  by  the  makers  and  received  by  the  company  for 
the  purpose  of  creating  a  guaranty  fund  to  policy  holders  for 
the  prompt  payment  of  losses  in  the  absence  of  other  means  of 
the  company  for  that  purpose,  and  thus  giving  the  company 
credit  with  the  public. 

The  question  is,  whether  this  is  within  the  general  powers  of 
the  corporation.  The  counsel  for  the  appellant  refers  to  the 
Eevised  Statutes  (vol,  2,  p.  C60,  §§  1,  3),  for  the  purpose  of 
showing  that  it  is  not  The  plaintiff  was  not  incorporated  by 
the  laws  of  this  State,  but  by  an  act  of  the  legislature  of  Con- 
necticut It  is  to  the  laws  of  the  latter  State  to  which  we  most 
look  to  determine  whether  there  was  any  restriction  of  the  gen- 
eral powers  of  corporations  imposed  upon  the  plaintifEl  Nosnch 
restriction  is  claimed. 

It  is  conceded  that  corporations,  in  the  absence  of  restric- 
tions imposed  by  statute,  have  the  power  necessary  to  enabia 
them  to  transact  the  business  authorized  by  their  obarten  Xhe 
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pTaintiffj^  by  its  charter,  was  authorized  to  conduct  the  bnsiness^ 
oflireinsnnince.  It  possessed  little  or  no  available  capital.  Itb&* 
came  necessary  for  it  to  acquire  credit  with  the  public.  The  most 
feasible  way  of  doing  this  was  to  procure  persons  of  respectability 
to  guarantee  the  performance  of  its  contracts.  This,  corporations 
may  do  wheneyer  necessary.  They  may  borrow  money  for  the  pur- 
poses of  their  l>u8ines^  atnd  for  the  like  purposes  procure  suretiec^r 
and  the  oontraois  of  the  latter  are  validi  the  same  as  if  made  with 
indiTiduals.  liie  effect  of  the  arrangement  made  by  the  plaintiff 
with  the  maker  of  the  note  in  suit,  and  other  makers  of  like 
notes^  was  to  make  the  latter  sureties  of  the  oompany  to  the 
poUey  holders  for  tbe  payment  of  losses;  This  was  within  the 
getieial  powers  of  the  plaihtifi^  This  precise  question  came  b^ 
fore  tlie  supreme  dourt'  of  Oonnesticut  iti  a  case  submitted  by 
the  present  plaintiff  and  Weed  (28  Conn,  5l)>  and  the  power  of 
the  coi^nition  to  &ke  the  note  wi»  sustained.  I  think  the 
reasoning  6^  the  court  in  tbat  case  unanswerable,  ft  is  un- 
ne6etei7  to  determine  wbether  the  Revised  Statiutes  prohibit 
siacb  a  corporatibn  fh>m  exeroising  similar  powers,  and  I  shall 
nbt  discuss  that  point. 

It  is  further  insisted  by  the  counsel  tot  the  appellant,  that 
the  act  of  1849,  of  this  State,  prohibiting  foreign  corporations^ 
like  the  plktntitf  &bm  doing  bufdness  in  tiiis  State,  discharged- 
the  makei!^  of  notes  like  the  one  in  suit  from  further  liabili^ 
thereoni.  I  cinlinot  concur  m  this  position.  The  makers  be- 
came sureties  to  policy  holders  in  ellfect,  Whetievei'  and  wber- 
evelr  policies  were  lawfully  issued].  Conceding  that  the  act 
made  it  unbrwful  for  the  plaintiff  to  transact  business  in  this 
State  until  it  had  Quired  a  capital  of  one  bundred  thousjEoitd 
dollars,  as  required  hf  the  act,  yet  this  could  not  affect  the  liah 
biBty  of  the  nl^a'kers  upon  policies  lawfully  issued  elsewhere. 
Whether  any  polioieitf  Were  issued  in  thia  State  in  eontraventioa 
of  the  statute  does  Aot  appear.  If  there  were,  such  poKcies  wete 
void,  and  the  mtakeris  6f  the  noted  incurred  no  liability  thereon. 

It  is  further  insisted  that  the  notes  were  without  eonsidoa- 
tion.  By  the  contract,  the  plaintiff  Was  to  pay  each  maker  re- 
spectively six  per  cent  per  annum  upon  the  amount  of  his 
note  while  retained  by  the  com|iiatiy.  This  waci  a  sufBcietit  con- 
sideration for  their  becoming  surety. 
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Again  :  the  notes  were  given  to  give  the  oompan j  credit  with 
the  publiCy  and  thns  induce  indiyidnals  to  insure  with  it  The 
presamption  is  that  they  were  thns  induced  to  insure.  This 
was  a  sufficient  consideration  to  sustain  the  contract  of  the 
makers  of  the  notes. 

The  notes  by  the  contract  were  not  payable  until  the  arails 
were  required  by  the  company  for  the  payment  of  losses.  This 
did  not  occur  six  years  prior  to  the  commencement  of  this  ac- 
tion. The  statute  of  limitations  did  not,  therefore,  constitute 
a  defense. 

The  securities  furnished  by  Cazeneu  and  Edwards  to  the 
company  to  enable  it  to  comply  with  the  statute  of  this  State, 
so  as  to  authorize  the  transaction  of  business  by  it,  did  not  dis- 
charge the  makers.  These  securities  clearly  were  not  profits 
earned  by  the  company ;  at  most,  they  constituted  a  loan  to 
the  company.  What  finally  became  of  these  securities  does  not 
distinctly  appear,  except  that  they  got  back  to  the  possession  of 
Cazeneu  and  Edwards.  The  case  does  not  show  that  any  por- 
tion of  these  securities  was  available  for  the  payment  of  losses 
upon  policies,  but  the  reverse.  There  was  no  evidence  that  the 
profits  of  the  company  at  any  time  amounted  to  the  sum  of 
twenty-five  thousand  dollars. 

The  judge  did  not  err  in  refusing  to  submit  this  question  to 
the  jury.    The  defendant  had  no  right  to  set  off  against  the 
note  the  balance  due  him  from  the  company  on  account  of  the 
six  per  cent  per  annum  agreed  to  be  paid  to  him  by  the  com*  J 
pany  while  the  latter  retained  the  note ;  such  right  would  bei  in  : 
contravention  of  the  contract  of  the  parties.    By  that  con- 
tract, the  entire  principal  of  the  note  was  to  b  e  available  in 
the  hands  of  the  company  fcr  the  payment  of  losses  upon 
policies.    If  the  makers  had  the  right  of  set-off  of  demands  - 
owing  them  by  the  company,  the  object  of  giving  the  note  and 
the  security  of  policy  holders  would  be  entirely  defeated* 

The  judgment  appealed  from  must  be  affirmed. 


All  the  judges  concurred  with  Millsb,  J. 
Judgment  affirmed,  with  costs. 
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HOENER  V.  LYMAN. 

December,  1868. 

The  tureties  in  an  undertaking  given  for  the  payment  of  such  jodgmenl 
as  may  thereafter  be  awarded  in  an  action,  are  not  discharged  from  lin- 
bilitj  on  the  undertaking  hj  the  fact  that  under  a  statute  passed 
after  the  undertaking  was  given,  the  court  awarded  damages  by  waj 
of  costs,  as  a  part  of  the  judgment,  which  were  not  authorized  hj  law 
at  the  time  of  giving  the  undertaking. 

The  obligation  of  sureties  in  such  an  undertaking  is  to  be  interpreted 
hj  the  law  as  it  exists  at  the  time  thej  are  called  upon  to  per- 
form it. 

James  Horner  and  James  Ludlnm,  brought  two  actions 
against  David  H.  Lyman  and  Bichard  L  Allen,  in  the  supreme 
court,  on  two  undertakings  given  pursuant  to  the  provisions  of 
the  Code  of  Procedure,  in  previous  actions.  The  present  ac- 
tions were  consolidated  and  tried  before  a  judge,  who  found 
that  in  1855  the  plaintiffs,  (with  one  Qrant,  whose  adminis- 
trator subsequently  assigned  the  cause  of  action  to  plaintiff,) 
recovered  two  judgments  against  certain  third  persons,  and  the 
latter  appealed  therefrom,  and  for  the  purposes  of  the  appeal 
the  present  defendants  gave  the  undertakings  sued  on,  by  which 
they  bound  themselves  ^^  that  the  said  appellants  will  pay  all 
costs  and  damages  which  may  be  awarded  against  them  on  said 
appeal,  not  exceeding  two  hundred  and  fifty  dollars,  and  do  also 
undertake,  that  if  the  said  judgment  so  appealed  from,  or  any 
part  thereof  be  affirmed,  the  said  appellants  will  p&y  the  amount 
directed  to  be  paid  by  the  said  judgment,  or  the  part  of  such 
amount  as  to  which  the  said  judgment  shall  be  affirmed,  if  it  be 
affirmed  only  in  part,  and  all  damages  which  shall  be  awarded 
against  said  appellants  on  the  said  appeal^' 

The  undertakings  were  given  in  1857.  In  1858,  the  legisla- 
ture passed  an  act  authorizing  the  appellate  court,  on  affirming 
a  judgment,  to  award  daoiages  to  the  respondent,  for  the  delay, 
not  exceeding  ten  per  cent  on  the  amount  of  the  judgment 

In  1861,  the  appeals  in  question  were  heard,  and  the  oonrt 
affinned  the  judgment,  with  costs,  and  with  the  ten  per  cent 
damages  which  the  statute  permitted. 
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The  sureties  now  being  sned  on  their  undertaking,  objected 
that  by  the  enlargement  of  the  power  of  the  court,  and  the  in- 
creased liability  attempted  to  be  imposed  on  them,  they  were 
discharged. 

The  supreme  couri  held  the  defence  untenable,  and  gave 
judgment  for  the  ftiU  amount  claimed.    Defendants  appealed. 

John  J^.Parter,  for  defendants,  appellants  ;->-IleTiewed  the  his- 
tory of  the  allowance  of  damages  on  appeal,  and  insisted  that 
<$yen  if  the  amendment  of  the  law  could  be  deemed  retrospeo- 
tive,  it  could  not  bind  the  sureties.  (See  principal  authorities 
in  memorandum  of  the  dissenting  opinioj^^j{£  Milleb,  J. 
below.) 


J?.  WellSf  for  plaintiff)),  respondents. 

By  thb  Gottet. — Oboybb,  J. — ^The  only  question  discussed 
by  the  counsel  for  the  a];q[>ellants  was>  whether  the  defendants 
were  discharged  as  sureties  upon  the  undertakings  given  upon 
the  appeals  to  tiie  court  of  appeals,  by  reason  of  the  allowance 
by  the  eourt  of  fire  per  cent  upon  the  judgments  aiq>ealed 
ftom,  to  the  respondents,  as  damages,  by  virtue  of  L.  lSo8,  p.  493, 
g  U,.  subd.  6.  The  other  questions  raised  upon  the  trial  were 
not  insisted  upos  hj  the  counsel,  and  there  is  nothing  requir- 
ing consideration  in  any  of  them. 

The  section  abore  referred  to  was  passed  during  the  pendency 
in  the  court  of  appeais  of  the  cases  in  which  the  undertakings 
were  given.  It  is  insisted  by  the  counsel  for  the  appellant,  that 
the  statute  in  question  can  only  be  applied  prospectively  to 
cases  where  the  appeal  was  brought  after  its  enactment^  and 
several  authorities  are  cited  in  support  of  this  position. 

It  is  not  necessary  to  determine  this  point,  for  if  the 
cofonsel  is  correct,  it  would  only  show  tiiat  the  court  of 
^[ipeals  committed  an  error  in  rendering  the  judgment  Such, 
even  if  committed,  would  not  dischaige  the  sureties  upon  the 
undertaking.  They  undertook,  in  case  of  affirmance  cf  the 
judgment,  or  any  part  of  it,  to  pay  the  amount  directed  to  be 
paid  by  said  judgment,  and  aU  costs  and  damages  which  might 
be^Awarded  against  the  appellants  upon  the  appeaL     This 
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bonnd  the  sureties  to  pay  the  judgment  if  afiQrmed,  although 
the  court  might  haye  erred  in  point  of  law  in  such  aflSrmance. 
It  also  bound  the  sureties  to  pay  the  costs  and  damages 
awarded  by  the  court,  although  a  similar  error  might  have  been 
committed  in  awarding  the  same.  It  was  therefore  immaterial 
as  to  the  liability  of  the  sureties  whether  the  statute  in  question 
applied  to  cases  pending  at  the  time  of  its  passage,  or  to  appeals 
thereafter  brought  If  the  latter  be  the  true  construction,  the 
award  of  five  per  cent  damages  upon  the  amount  of  the  judg« 
m^ent  was  unauthorized  by  law,  and  the  judgment  in  this 
respect  should  haye  been  corrected  upon  motion. 

But  it  is  said  by  counsel,  that  at  time  of  the  execution  and 
filing  of  the  undertakings  by  the  defendant,  there  was  no  law 
authorizing  the  court  to  award  as  damages  anything  but  inter* 
est  upon  the  affirmance  of  the  judgment  This  is  correct  The 
counsel  from  this  argues  that  if  the  statute  authorizing  a  tBnt- 
ther  allowance  is  applicable  to  cases  pending  at  the  time  of  its 
passage,  the  liability  of  the  sureties  was  thereby  increased  with- 
out their  assent,  and  consequently  they  were  thereby  discharged. 
The  same  argument  would  apply  to  an  increase  of  costs  upon 
affirmance,  made  by  statute.  The  liabihty  of  the  sureties 
would  in  such  case  be  increased,  and  the  like  effect  would  follow 
from  a  statutory  increase  of  the  rate  of  interest,  and  in  either 
event,  the  sureties  would  be  discharged  if  the  reasoning  of  the 
counsel  in  the  present  cose  is  sound.  I  cannot  concur  in  this 
reasoning.  I  think  the  defendants'  contract  was  entered  into, 
subject  to  the  power  of  the  legislature  to  change  the  law  in 
these  respects,  and  that  they  are  bound  by  the  contract,  con- 
strued by  the  law  as  it  exists  at  the  time  ihey  are  called  upon 
to  perform  it  This  class  of  cases  has  no  analogy  to  those 
where  parties  have,  by  their  own  acts,  changed  their  contract 
to  the  prejudice  of  a  surety  of  one  without  his  assent  Sec  People 
V.  Vilas,  36  X.  V,  459.  The  same  reasoning  is  applicable  in  this 
respect  to  the  present  case,  as  was  applied  by  the  court  in  that 
case.  There  is  no  more  reason  for  discharging  the  sureties  in 
case  of  a  change  in  the  statute  authorizing  an  addi!;ionaI 
allowance  of  damages,  than  there  is  of  a  like  change  imposing 
additional  cost&    In  neither  is  the  surety  discharged. 

The  counsel  cites  Stem  v.  Finley,  25  ifw.  535.    In  thi» 
26 
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case,  during  the  pendency  of  the  action  in  which  the  bond  was 
giyen,  the  legislature  passed  an  act  making  it  the  duty  of  the 
courty  in  that  class  of  cases,  to  give  judgment  for  ten  per  cent, 
damages  in  addition  to  the  interest  The  court  held,  that  the 
statute  did  not  apply  to  pending,  but  to  future  cases  only,  and 
accordingly  held,  that  the  surety  was  not  liable  for  the  ten  per 
cent  damages.  In  Woodson  v.  Johns,  3  Munf.  (  Va)  230,  a  simi- 
lar judgment  was  given,  the  court  saying  thai^  at  the  time  of 
the  execution  of  the  bond,  no  such  damages  were  allowed  by 
law.  If  by  this  the  court  designed  to  be  understood  that  the 
law  was  only  applicable  to  future  cases,  it  has  no  application  to 
the  present  case,  for  we  have  seen  that  that  question  cannot  be 
raised  in  this  action,  but  only  by  motion  to  correct  the  judg- 
ment of  the  court  of  appeals,  and  that  motion  must  be  made 
to  that  court  in  the  original  cause,  according  to  the  practice  in 
this  State.  If  the  court  proceeded  upon  the  ground  that  the 
statute  did  apply  to  the  case  so  far  as  the  party  was  concerned, 
and  that  a  judgment  against  him  for  the  damages  would  haye 
been  legal,  but  that  it  could  not  be  applied  against  the  surety, 
for  the  reason  that  it  enlarged  his  liability  without  his  consent, 
the  court  should  haye  held  the  surety  entirely  exonerated  by 
the  change.  The  obligation  of  the  principal  was  no  longer  the 
same.  He  would  be  held  upon  one  contract,  and  his  surety 
upon  another.  The  liability  of  the  surety  would  be  on  the 
contract,  under  the  law  as  it  was  at  the  time  it  was  entered 
into,  while  that  of  the  principal  would  be  more  extensiye 
under  the  law  at  the  time  of  pronouncing  judgment  When 
the  contract  is  changed  by  the  act  of  the  parties,  it  is  neyer 
held  that  the  principal  is  liable  upon  the  new  contract,  and  the 
surety  upon  the  old,  but  the  latter  is  entirely  discharged.  The 
judgment  appealed  from  must  bo  afiSrmed,  with  costs. 

MiLLEB,  J., — delivered  an  opinion  in  whieh  he  examined  the 
question  whether  the  amendment  cited  extended  to  appeals 
taken  previous  to  the  period  when  it  was  adopted,  and  embraced 
the  undertaking  upon  which  the  judgment  in  this  action  was 
obtained,  and  concluded  that  it  did  not^  in  which  he  reUed  on 
the  following  authorities :  Ely  v.  Helton,  16  If.  JI 595 ;  Ham- 
fltim  ti.  AveriU,  11  Wend.  622 ;  Bailey  v.  Mayor,  fta  of  New 
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York,  7  EM,  146;  Bull  v.  Ketch  urn,  2  Dm.  188;  Beatty  >. 
Smith,  2  Hen.  dk  M.  397;  Burn  v.  Carvalho,  4  Nev.  £  M.  893; 
Bex  V.  Wise,  2  -Barn.  £  A.  204,  and  note ;  Langley  v.  Wamer, 
1  N.  Y.  (1  Chmt)  606,  607 ;  Woodson  v.  Johns,  3  Munf.  ( Fa.) 
230;  Stem  v.  Finley,  25  Miss.  536;  Jeter  v.  Laughesne,  5 
Oatt,  210. 

The  learned  judge  then  examined  the  question  whether  the 
fact  of  erroneously  including  these  damages  in  the  judgment 
wholly  absolved  the  sureties  from  their  obligation,  concluded 
that  it  did  not,  but  that  the  amount  might  now  be  deducted. 

A  majority  of  the  judges  concurred  in  the  opinion  of 
Groyeb,  J. 


Judgment  aflSrmcd,  with  costs. 


HOTCHKISS  V.  ABTISANS'  BANK 

September,  1866. 

Afflrmlngtt  Barb,  517. 

A  package  of  money  addressed  to  "  T.,  cashier  of  the  A.  bank,**  is  dolj 
delivered,  so  as  to  dischar^jre  the  carrier  from  liabiUtj,  by  delivering  it 
to  a  derk  or  receiving  teller  while  he  is  acting  behind  the  counter  of 
the  bank  in  discharge  of  his  daties  as  teller,  and  who  had  previously 
received  a  similar  package  which  the  bank  had  credited  on  their  booki 
accordingly. 

Oalvin  Hotchkiss  and  L.  B.  Hotchkiss  sued  the  Artisans' 
Bonk,  in  the  supreme  court,  to  recoyer  fifteen  hundred  dollars 
alleged  to  haye  been  deposited  by  plaintifEs  with  defendants. 

The  fiicts  are  stated  in  the  opinion.  Plaintiflb  had  judg* 
ment 

The  supreme  court,  at  general  term,  on  appeal  flrom  the 
judgment,  held  that  the  bank,  by  placing  Shotwell  behind  the 
railing,  and  permitting  him  to  act  there  as  assistant  receiying 
teller,  presented  or  held  him  out  to  the  express  agent  as 
authorised  to  receiye  the  package ;  at  least  for  the  purpose  of 
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delivering  it  to  the  cashier.     Beported  in  42  Barb.  517.      De- 
fendants appealed  to  this  court. 

A.  Prentice,  for  defendants,  appellants ; — That  Shotwell  was 
plaintifOs'  agent  for  the  purpose  of  handing  the  package  to  de- 
fendants' cashier^  cited  Bank  of  the  State  of  N.  Y.  v.  Far- 
mers' Branch  Bank,  36  Barb.  332 ;  Mechanics'  Bank  r.  N.  Y. 
&  ISr.  H.  E.  R.  Co.,  13  N.  r.  632 ;  Ckflin  v.  Farmers'  and  Cit- 
izens' Bank,  25  Fd.  293 ;  Weissers  v.  Dennison,  10  Id.  68. 

Barlow  dHyaity  for  plaintiffs,  respondents; — ^That  Shotwell 
was  authorized  to  receive  the  money  package,  cited  Summers  r. 
Solomon,  7  Ellis  &  B.  879 ;  Sweet  v.  Barney,  23  N.  T.  335 ; 
Wood  V,  Auburn  &  Rochester  E.  R.  Co.,  8  Id.  160 ;  Prescott  v. 
Flynn,  9  Bing.  19;  Johnson  v.  Jones,  4  Barb.  372;  Dows  v. 
Green,  16  Id.  72 ;  S.  C,  on  appeal,  32  Id.  490. 

Hunt,  J. — ^This  is  an  action  to  recover  the  sum  of  fifteen 
hundred  dollars,  claimed  to  have  been  sent  by  the  plaintifls  to 
the  defendants,  and  delivered  to  them  at  their  banking  house, 
in  the  city  of  New  York,  and  which  has  never  been  repaid  to 
the  plaintiffs.  The  plantiffs  were  bankers  in  the  western  part 
of  this  State,  and  kept  an  account  with  defendants  in  the  city 
of  New  York,  remitting  money  or  securities,  and  making  draffa 
from  time  to  time,  as  their  convenience  required.  On  Septem- 
ber 28, 1860,  the  plaintiffs  sent  by  express  a  package  containing 
fifteen  hundred  dollars,  directed  to  ^'  R.  A.  Tooker,  cashier  of 
the  Artisans'  Bank,  New  York."  The  package  was  delivered 
on  the  29th  to  the  assistant  receiving  teller  of  the  bank,  he 
being  at  the  time  behind  the  counter,  and  acting  in  the  dis- 
charge of  his  duties  as  such  teller,  and  who  then  and  there  re- 
ceipted the  same  on  the  book  of  the  express  company.  The 
same  teller  had,  on  September  22,  received  and  given  a  receipt 
in  the  express  company's  boo  for  another  money  package,  sim- 
ilarly addressed,  and  which  was  credited  to  the  plaintiflGs.  The 
package  in  question  never  reached  the  hands  of  the  cashier, 
and  was  never  credited  to  the  plaintifik  The  cashier  was  in 
the  bank  and  in  his  own  room  at  the  time  of  the  delivery  of 
the  package  to  the  receiving  teller.    The  referee  gave  judgment 
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for  the  plaintifEs^  which  was  affirmed  by  the  general  term  of  the 
first  district. 

The  case  of  Sweet  v.  Barney,  23  JV.  Y.  335,  is  decisive  of  the 
defendant's  liability.  The  delivery  of  the  money  package  in 
that  case  was  made  to  the  porter  of  the  People's  Bank,  at  the 
express  office,  and  not  at  the  bank  with  which  he  was  con- 
nected, and  to  which  the  package  was  addressed.  The  package 
was  addressed  "  People's  Bank,  173  Canal-street,  New  York." 
It  was  proved  that  the  porter  had  for  many  years  been  in  the 
service  of  the  bank,  that  he  was  accustomed  to  receive  money 
brought  by  the  express  company,  at  the  bank,  at  the  clearing 
house,  and  at  the  express  office.  He  was  also  accustomed  to 
act  for  the  bank,  in  making  exchanges  and  collections,  and 
acted  as  its  representative  at  the  clearing  house,  at  a  desk 
labeled  ^^  People's  Bank,''  and  had  often  received  packages  of 
money  from  the  defendants,  addressed  to  the  People's  Bank  and 
given  receipts  for  the  same.  The  express  office  was  in  the  same 
building  with  the  clearing  house,  and  the  porter  requested  the 
company  to  keep  the  packages  for  the  People's  Bank  till  ho 
called  for  them.  They  did  so,  and  he  regularly  called  for  them 
and  gave  receipts  for  them.  Numerous  other  packages  for  the 
People's  Bank  had  been  delivered  to  the  porter,  within  a  few 
days  previously,  without  objection  on  the  part  of  the  bank. 
The  package  was  stolen  from  the  porter  after  its  delivery  to 
him.  It  was  held  that  this  constituted  a  complete  delivery  to 
the  bank. 

In  the  present  case,  the  package  was  delivered  to  one  invested 
with  the  apparent  authority  to  receive  it  He  stood  behind  the 
defendants'  counter,  acting  as  their  agent,  and  in  the  very  busi- 
ness of  receiving  such  money  as  its  dealers  should  desire  to  pay 
to  or  deposit  with  them.  The  superscription  of  the  package  in- 
formed its  bearer  that  it  was  for  and  to  be  delivered  to  the  Ar- 
tisans' Bank.  The  name  of  the  cashier  involved  no  more  necessity 
to  deliver  it  to  that  officer,  than  if  it  had  been  directed,  as  in 
case  of  Barney  v.  Sweet,  supray  to  the  bank  simply.  The 
bearer  delivered  it  to  the  acting  receiving  teller  of  the  bank,  to 
whom  he  had  a  few  days  previously  delivered  a  similar  valua- 
ble package,  and  which  was  duly  credited  to  the  plaintiffs.  The 
delivery  to  the  defendants  was  complete,  and  as  they  do  not 
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claim  to  have  repaid  the  monej^  they  are  liable  for  the  amoant, 
with  interest 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


HOTCHKISS  V.  THE  CLIFTON  AIB  CUBE. 

December,  1868. 

If  a  referee,  selling  property  under  a  decree,  irregularly  sellfl  it  free  from 
a  lien  which  he  promises  to  pay  off  out  of  the  proceeds,  instead  of  sell- 
ing it  subject  to  the  lien,  as  directed  by  the  decroe,  the  purchasers  can- 
not be  compelled  to  pay  into  the  court  the  amoxmt  of  the  lien,  in  addi- 
tion to  their  bid ;  but  if  the  terms  of  sale  were  prejudicial  to  any  party 
the  remedy  is  an  application  for  a  resale, 

Leman  B.  Hotchkiss  brought  an  action  in  the  supreme  court 
against  the  Clifton  Air  Cure,  a  corporation,  and  many  other 
defendants,  to  foreclose  a  mortgage  on  real  property.  A  judg- 
ment was  obtained  directing  a  reieree  to  sell  the  premises  at 
auction. 

The  referee  made  a  sale,  and  reported  that  he  had  sold  the 
premises  for  twenty  thousand  dollars,  and  delivered  the  deed 
and  received  the  amount  of  the  bid  less  two  thousand  five  hun- 
dred and  twenty-six  dollars  and  sixty-three  cents.  This  sum  the 
purchasers  refused  to  pay,  claiming  that  they  were  entitled  to 
retain  it  to  discharge  a  prior  mortgage  on  the  premises.  The 
Clifton  Air  Cure,  who  had  owned  the  equity  of  redemption, 
moved  the  court  to  compel  the  purchasers  to  pay  this  sum. 

The  referee  made  affidavit  that  he  sold  the  premises  for 
twenty  thousand  dollars,  to  the  highest  bidder.  That  after  the 
sale  was  opened,  and  before  the  premises  were  struck  oflT,  he  was 
informed  that  there  was  a  prior  mortgage  on  the  premises,  and 
was  informed  by  plaintifiTs  attorney  that  the  decree  authorised 
him  to  pay  that  mortgage  out  of  the  proceeds  of  the  sale.  That 
thereupon,  without  having  examined  the  judgment,  he  an- 
nounced to  those  present  that  he  would  pay  off  the  prior  mort- 
gage out  of  the  proceeds  of  the  sale.    That  before  he  made  thii 
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annoancementy  the  purchasers  had  made  iheir  bid  of  twenty 
thousand  dollars^  which  was  the  only  bid  made.  That  the  only 
reason  why  he  did  not  require  payment  of  the  whole  twenty 
thousand  dollars  on  delivery  of  the  deed  was  the  representation  of 
plaintiff's  attorney,  under  which  he  supposed  that  the  purchasers 
were  entitled  to  retain  it  to  pay  off  the  mortgage,  and  that  he 
belieyed  that  he  was  by  so  doing  carrying  out  the  judgment 

Several  affidavits  in  opposition  to  the  motion  alleged  that 
the  first  bid  was  for  sixteen  thousand  five  hundred  dollars,  and 
that  the  bid  of  twenty  thousand  dollars  was  not  made  until 
after  the  announcement  that  the  premises  would  be  sold  free 
from  the  prior  mortgage.  The  weight  of  the  affidavits  was  de- 
cidedly to  this  effect 

Ilie  supreme  court,  at  special  term,  granted  the  motion,  but 
on  appeal,  their  order  was  reversed  at  general  term  (neither 
court  assigning  their  reasons),  and  the  moving  parties  appealed 
to  this  court 

John  H.  Reynolds,  for  the  appellants. 

Wm.  H.  Adams,  attorney  for  the  purchasers,  respondents. 

Hunt,  Ch.  J. — It  is  quite  possible  that  the  referee  erred 
in  undertaking,  upon  the  sale,  to  provide  for  the  pay- 
ment of  the  prior  mortgage.  The  decree  simply  directed 
him  to  sell  the  premises,  and  to  distribute  the  proceeds  in  the 
manner  therein  pointed  out  To  have  confined  himself  to  the 
duty  thus  indicated,  would  have  been  a  performance  of  which 
no  one  could  have  complained.  The  plaintiff's  attorney,  having 
the  carriage  of  the  decree,  desired  the  referee  to  announce  that 
he  would  pay  off  the  prior  mortgage,  and  that  the  purchaser 
should  receive  a  clear  title.  Without  much  reflection,  and 
without  an  opportunity  to  examine  the  decree,  the  referee 
made  such  announcement,  and  made  the  sale  on  these  terms. 
The  appellants  here,  being  a  portion  of  the  original  defendants, 
say  that  this  was  unauthorized  by  the  decree,  that  it  produced 
an  injurious  effect  upon  the  price  to  bo  obtained,  and  ask  that 
the  purchaser  be  compelled  to  pay  the  amount  of  the  prior  in- 
cumbrance. 

Assuming  the  law  to  be  as  claimed  by  the  appellants, 
the   relief  asked   for  u  a  non  sequitur.     If  the   sale    was 
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irregabr  or  nnaathorized,  it  by  no  metiu  folknrs  &ax  Ute  pnr- 
chiveni  ihonld  be  compelled  to  pay  two  tfaoomnd  tre  knndzod 
dollars  more  than  they  bid  for  the  premises.  On  the  ooanmr, 
the  plain  remedy  wonld  be  to  vacate  the  sale,  and  again  to  fsflbr 
the  premiies  for  sale.  This  the  appellants  do  not  adc,  and  ap- 
parently do  not  desire.  While  they  insist  that  the  aale  irm 
irregular,  they  also  insist  npon  its  confirmation.  While  they  asy 
that  the  referee  bad  no  right  to  sell  upon  the  promise  of  gxring 
a  clear  title,  they  still  insist  that  the  purchasers  shaQ  be  held  to 
their  purchase,  and  shall  pay  two  thousand  fire  hundred  doDan 
more  than  they  undertook  to  pay,  when  they  bid  on  the  pn^ 
crty.  This  claim  is  in  violation  of  every  sound  principle.  The 
purchasers  never  made  the  contract  which  the  appellants  seek 
t#  impose  upon  them.  They  have  performed  fUly  the  liAr* 
gain  they  did  make.  The  appellants  have  received,  and  yet  en- 
joy the  benefit  of  it,  and  nothing  further  can  be  required  of  the 
purchasers. 

I  can  see  no  advantage  in  requiring  the  purchasers  to  bring 
this  two  thousand  five  hundred  dollars  into  court  for  the  pur- 
pose of  distribution.  There  is  no  suggestion  that  the  holder 
of  the  mortgage  desires  this  to  be  done,  or  even  that  his  mort- 
gage is  in  such  a  condition  that  he  can  bo  compelled  to  receive 
the  amount  of  it  He  is  not  even  a  party  to  the  action. 
Whether  it  be  done,  or  whether  the  mortgage  shall  continue  as 
a  security  and  shall  be  a  lien  on  the  premises  sold,  is  of  no  pos- 
sible imi)ortanoe  to  the  appellants.  It  covers  the  whole  premi- 
ses, is  the  first,  and  so  far  as  it  appears,  the  only  lien,  and  all 
the  appellant's  rights  in  the  premises  are  finally  and  forever 
foreclosed. 

The  order  of  the  general  term  should  be  aflSrmed,  with  costs. 

Glerke,  J. — This  may  be  deemed  an  application  seeking  the 
equitable  interposition  of  the  court  The  application  is,  that 
tlie  purchasers  should  be  compelled  to  complete  their  purchase. 
The  answer  is,  that  they  have  already  done  sa  The  referee 
oxpiessly  told  them,  at  the  time  of  the  sale,  that,  at  the  sugges- 
tion of  the  plaintiiTs  attorney  in  the  foreclosure  suit,  he  would 
\\skj  off  the  prior  mortgage,  and  give  a  clear  title.  The 
j^remises  were  then  sold,  under  that  announcement,  for  twentj 
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thousand  dollars,  and  thereupon  such  an  arrangement  was 
made  that  the  referee  executed  and  delivered  a  deed,  and  the 
purchasers  paid  him  twenty  thousand  dollars,  less  two  thousand 
five  hundred  and  sixty-two  dollars  and  sixty-three  cents,  which 
was  the  amount  of  the  prior  mortgage  on  the  day  of  sale,  and 
which,  unless  since  paid  by  the  purchasers,  is  still  an  incum- 
brance on  the  premises.  The  effect  of  granting  this  application 
would  be  to  compel  the  purchasers  to  pay  two  thousand  fire 
hundred  and  sixty-two  dollars  and  sixty- three  cents  more  than 
they  contracted  to  pay.  This  would  be  inequitable ;  and  the 
general  term  were  right  in  refusing  to  lend  its  aid  to  an  effort 
to  deprive  these  purchasers  of  money  which  they  never  under- 
took to  pay. 
The  order  should  be  affirmed,  with  costs. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs. 


HOUGHTON  V.  MoAULIFP. 

Septemher,  1863. 

Under  the  provisions  of  1  R.  8.  591,  respecting  moneyed  corporations, 
a  transferee  of  a  note  for  more  than  one  thousand  dollars,  which  was 
on  its  face  payable  to  such  a  corporation,  and  which  was  transferred 
without  authority  of  the  board  of  directors,  cannot  recover  thereon 
against  the  makers,  without  proof  that  he  took  it  in  good  faith,  and 
for  value  * 

Amory  Houghton  sued  Michael  McAuliff  and  John  W. 

*  Ck>mpare  Ogden  v,  Raymond,  in  this  series ;  also.  City  Bank  of  New 
Haven  v,  Perkins,  29  N,  F.  454 ;  Wood  v.  WelUngton,  80  Id.  223 ;  Brook- 
man  o.  Metcalf,  82  Id.  591 ;  and  see  Sanford  v.  Sanford,  45  2i.  T.  728. 

To  render  void  the  transfer  of  a  note  by  an  insolvent  corporation  to  a 
hofia  fide  holder  for  value  (under  1  B.  8.  591,  §  9),  it  is  necessary  that  the 
transfer  should  have  been  made,  not  only  when  the  institution  was  insol- 
vent, or  contemplated  insolvency,  but  with  the  intent  of  giving  a  prefer- 
ence to  a  particular  creditor  over  other  creditors  of  the  company.  Marine 
Bank  v.  Qements,  81 JY.  Y,  88. 
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Wheelocky  in  the  New  York  superior  eonrty  on  a  note  made  by 
them,  dated  October  1, 1855,  for  one  thousand  dollanSy  payable 
to  the  International  Insurance  Company  or  order,  and  indorsed 
by  Avery,  the  president,  and  Rollo,  the  secretary.  It  appeared 
on  the  irial  that  the  note  was  valid  in  the  hands  of  the  com- 
pany ;  that  Avery,  who  made  a  large  claim  against  the  com- 
pany, without  authority  took  from  their  possession  and  appro- 
priated to  his  own  use  this  and  other  securities  to  an  amount 
exceeding  his  claim,  and  refused  to  give  them  up ;  and  finally 
required  the  executive  officers  of  the  company  to  accept  a  nDte 
from  him  for  the  excess,  in  settlement.  This  settlement  was 
subsequently  discussed  in  the  board  of  directors,  but  the  board 
took  no  action  on  it  Evidence  was  given  that  a  broker  had 
purchased  this  note,  and  sold  it  again ;  but  nothing  to  show 
how  plaintiff  acquired  it.    Plaintiff  was  nonsuited. 

John  H.  Reynolds,  for  plaintiff,  appellant. 

Gilbert  Dean,  for  defendants,  respondents. 

By  the  Court. — Davies,  J. — The  note  in  controversy  bears 
evidence  upon  its  face  that,  at  the  time  of  its  negotiation,  it 
was  the  property  of  the  insurance  company.  It  contained  the 
promise  of  the  defendants  to  pay  to  the  International  Insur- 
ance Company,  or  order,  the  sum  of  one  thousand  dollars. 
This  insurance  company  was  made  subject  to  the  provisions  of 
the  statute  relative  to  moneyed  corporations.  1  li.  S.  p.  598,  § 
51;  L.  1844,  p.  229,  and  1855,  p.  505;  Mutual  Insurance  Com- 
pany of  Buffalo  V.  Supervisors  of  Erie,  4  Ni  T.  442 ;  Brouwer 
V.  Harbeck,  9  N.  Y.  589.  By  section  8,  article  1,  of  the  act 
relative  to  the  insolvency  of  moneyed  corporations  {I  R,  8. 
591),  it  is  declared  that  no  assignment  or  transfer  of  any  of  the 
effects  of  such  corporation  exceeding  in  value  the  sum  of  one 
thousand  dollars,  shall  be  made,  which  was  not  authorised  by 
a  previous  resolution  of  its  board  of  directors ;  and  section  10 
declares  that  any  director  who  shall  violate,  or  be  concerned  in 
violating,  any  provision  of  the  preceding  section,  shall  be  liable 
personally  for  any  loss  the  corporation  may  sustain  from  such 
violation;  and  section  11  declares,  that  every  director  guilty  of 
violation,  whether  a  loss  shall  or  shall  not  result,  shall  be 
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gniltj  of  a  misdemeanor,  punishable  by  fine  or  imprisonment, 
or  both,  in  the  discretion  of  the  court.  The  note  in  suit,  with 
others  to  a  large  amount,  was  neyer  at  any  time  assigned  or 
transferred  by  the  authority  of  the  board  of  directors.  They 
were  taken  by  Avery,  a  director,  under  such  circumstances  as 
made  such  taking  on  his  part  a  criminal  offense.  There  was 
neyer  any  previous  resolution  of  the  board  authorizing  the 
taking  of  them  by  him,  and  he  was  therefore  subject  to  the 
penalties  prescribe  by  the  statute  for  such  unlawful  taking. 
It  seems  hardly  necessary  to  add  that  such  illegal  taking  con- 
ferred no  title  upon  him  to  the  notes  so  taken  and  received  by 
hhn.  Gillett  v.  PhiUips,  13  N.  T.  116.  Having  no  title  to  the 
note  in  controvei-sy,  he  could  confer  none  upon  any  person 
taking  the  note  from  him,  and  it  would,  consequently,  be  void 
in  the  hands  of  all  persons  receiving  it,  unless  they  brought 
themselves  within  the  exception  of  the  last  clause  of  section  8. 
This  exception  is,  that  the  provisions  of  that  section  shall  not 
be  construed  to  render  void  the  assignment  or  transfer  in  the 
hands  of  a  purchaser  for  a  valuable  consideration  and  without 
notice.  Prima  facie,  the  note  being  the  property  of  the  com- 
pany, and  having  been  transferred  or  assigned  unlawfully,  it  is 
void  in  the  hands  of  the  assignee  or  holder.  If  he  wishes  to 
relieve  himself  from  the  illegality  which  the  statute  has  im- 
pressed upon  the  transaction,  he  must  bring  himself  within 
the  exception  contained  in  it,  by  showing  that  he  is  a  bona  fide 
purchaser  of  this  particular  piece  of  property  of  the  company 
In  other  words,  he  must  show  that  he  purchased  it  for  a  valu- 
able consideration,  and  without  notice  of  the  flEk^ts,  which  the 
Btatute  declares  renders  the  transfer  void  and  illegal 

The  plaintiff  in  this  action  has  not  done  this,  nor  made  any 
attempt  to  do  it  He  does  not  adduce  any  state  of  facts  or 
circumstances  which  show,  or  tend  to  show,  that  he  stands  in 
any  better  position  than  Avery  himself  in  reference  to  this  note. 
He  cannot,  therefore,  maintain  an  action  upon  it 

The  nonsuit  was  correctly  granted,  and  the  judgment  there- 
on should  be  affirmed,  with  costs. 

All  the  judges  concurred,  except  Emott,  J.,  not  voting. 
Judgment  affirmed,  with  costs. 
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HOWELL  V.  CITY  OF  BUFFALO. 

December,  1863. 

Where  lands  have  been  sold  for  the  non-payment  of  an  illegal  i 
ment,  an  action  to  enjoin  the  delivery  of  a  final  declaration  of  sale  or 
conveyance,  and  to  have  the  assessment  and  sale  canceled,  does  not 
lie,  if,  under  the  statute  authorizing  such  sales,  the  declaration  or  con- 
veyance must  disclose  the  illegality  in  the  assessment. 

A  court  of  equity  does  not  assume  jurisdiction  on  the  ground  of  prevent- 
ing a  multiplicity  of  actions,  where  the  cause  of  action  is  a  single  ille- 
gal assessment  affecting  numerous  owners  of  distinct  parcels  of  land 
whose  interests  are  several,  not  joint.  They  cannot  unite  in  one  action 
merely  to  avoid  the  necessity  of  separate  actions.* 

Stephen  W.  Howell  commenced  this  action  in  Febmaiyy 
1862,  in  the  superior  coort  of  Buffalo,  on  behalf  of  himsdf 
and  such  others  as  should  come  in,  &c.  The  complaint 
alleged  that  Howell  was  owner  of  land  on  Niagara-street ;  that 
a  petition  had  been  presented  to  the  common  council  by  peti- 
tioners averring  themselves  liable  to  be  assessed  therefor,  ask- 
ing to  have  the  street  graded  and  paved,  and  crosswalks  across 
the  same,  and  sluices,  sewers,  and  receivers,  &c.,  constructed ; 
that  annexed  to  the  petition  was  the  following  certificate  of  the 
city  assessors : 

'^  Certificate  of  assessors. 

'^  Proposed  improvement  for  grading  and  paving  Niagara- 
street,  from  the  north  line  of  Auburn-avenue  to  the  northerly 
line  of  Amherst-street,  and  all  the  necessary  crosswalks  across 
the  same,  sluices,  sewers  and  receivers,  curbing  and  platform 
stones,  &C. 

"  To  the  common  council  of  the  city  of  BuflEalo : 

"  We,  the  undersigned,  city  assessors  of  the  city  of  BufBdo^ 
do  hereby  certify  that  the  application  for  the  above  improve- 
ment is  made  by  a  majority  of  the  property  holders  residents 
of  the  said  city,  and  directly  interested  therein,  and  liable  to  be 
taxed  or  assessed  to  pay  for  the  same,  except  such  additional 

♦  S.  P.  Thurston  e.  City  of  Ehnira,  10  Abb.  Pr.  if.  8, 110.  Aa  to  remedy 
by  certiorari,  compare  People  ex  rd.  Haskin  v.  Sapervifon,  8  AJbb.  Pt.  N. 
A  277 ;  S.  C,  87  Barb.  878. 
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territory  as  may  be  embraced  in  an  assessment  for  the  improve- 
ment of  the  parky  between  Parish  and  South-streets.'' 

The  complaint  alleged  that  no  other  petition  or  certificate 
was  ever  presented  or  filed;  that  the  common  council,  by  reso- 
lution,  directed  grading,  paving,  curbing,  crosswalks,  sewers 
and  receivers,  and  the  placing  of  platform  stones  to  be 
done,  and  the  expense  assessed ;  that  the  assessors  laid  an  as- 
sessment therefor,  and  after  a  hearing  of  objections  the  com- 
mon council  confirmed  it;  that  the  comptroller  sold  the  lots 
of  the  plaintiff  Howell,  for  non-payment  of  the  sums  assessed 
thereon,  to  the  city,  and  delivered  to  the  city  certificates  of 
sale  pursuant  to  the  charter.  The  form  or  contents  of  the  cer- 
tificates were  not  stated,  nor  were  the  names  of  the  petitioners, 
nor  were  those  of  all  the  persons  assessed,  except  the  allega- 
tion that  all  the  plaintiffs  were  assessed* 

The  complaint  then  alleged  that  the  assessment  and  sales 
were  illegal  and  void ;  and  they,  with  the  certificates,  constita« 
ted  a  cloud  on  plaintiff's  title ;  that  plaintiff  had  reason  to  fear 
that  at  the  expiration  of  nine  months  from  sale  defendant  would 
give  him  notice  to  redeem,  and  in  default  of  redemption  would 
grant  a  declaration  of  sale  to  the  city  under  the  amended 
charter. 

Then  followed  (in  the  amended  complaint)  allegations  by 
forty-six  other  plainti£b  who  had  been  bimight  in  by  an  order 
founded  on  their  petition,  and  who  alleged  that  their  lots,  set 
forth  in  a  schedule,  had  been  sold  in  the  same  way ;  and  that 
their  position  in  reference  to  the  assessment  was  identical  with 
that  of  HowelL 

The  relief  demanded  was  judgment  declaring  the  assessment 
illegal  and  void,  directing  the  city  to  deliver  up  and  cancel  the 
comptroller's  certificates  of  sale,  and  enjoining  the  common 
council  from  granting  a  declaration  of  sale. 

Defendants  demurred  to  the  jurisdiction  of  the  subject,  and 
to  the  suflSciency  of  the  fiacts  to  constitute  a  cause  of  action. 

The  superior  court  overruled  the  demurrer,  and  held,  on  the 
authority  of  Lathrop  v.  City  of  BufliEdo,*  iliat  the  certificate 
must,  on  its  face,  state  that  the  application  was  made  by  a 

^Reported  at  p.  90  of  vol.  8  oa  tUis  ■erie& 
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nujoritj  of  the  property  holdeii  jeaAan  in  die  dcr,  anfl  Si&lk 
to  ^je  asiies^  for  the  iiiipfOTeiBeDt»  far  irkicb  *  pi 
certificate  are  neoemry.     From  a  jndgBflnx  for  jhnurf 
fnulaDU  appealed. 

ff.  8.  Cuiling,  for  defendanta,  appeiOantb— TSie 
certificate  gave  jariadiction,  for,  L  Hub  vas  otne  essre 
It  is  not  alleged  in  the  comphunt  that  the  ppgJtkM 
aigned  byamajoritj  of  those  aaaesaaUe  for  exh  das  of  w%A,  SL 
It  waa  not  alleged  bat  that  the  aaaesssment  vaa  m^  disoibned 
that  a  majority  of  thoac  affected  by  thai  vhich  Rlaied  to  voik 
requiring  a  petition  were  petitioners.  In  Iathrop*a  case  the 
names  of  the  petitioners  and  the  assessed  were  in  efidoMe.  -L  It 
does  not  appear  but  that  all  the  land  owners  in  the  distzict  wfie 
assessed  in  eqaal  proportions.  5.  It  may  be  presumed  that  the 
petition  was  signed  by  the  necessary  majority.  6L  The  eertiil- 
cate  was  in  the  language  of  the  statute.  The  li^  danae,  relating 
to  additional  laud,  does  not  yidate,  for  it  only  states  that  the 
majority  does  not  embrace  the  owners  of  land  liable  to 
ment  for  the  park,  &c,  under  L.  1856,  p.  148.  If  the 
ment  were  unauthorized,  the  facts  do  not  entitle  plaintiflTs  to 
equitable  relief,  neither  to  prevent  multiplicity  of  suits  (Brown 
V.  City  of  Brooklyn,  15  Barb.  375).  nor  to  prevent  irreparable, 
injury  to  the  freehold.  Mayor,  &c  of  Brooklyn  v.  Meaerole, 
20  Wend.  132 ;  Hey  wood  v.  Ci^  of  Buffalo,  14  K  T.  534 ; 
Baldwin  v.  Same,  29  Barb.  396.  Nor  on  the  ground  of  cloud 
on  title.  No  extrinsic  facts  are  shown.  The  provision  for  is- 
suing a  declaration  of  sale  to  be  presumptive  evidence  that  the 
assessment  was  properly  made,  cannot  help  plaintiff^  case ;  for 
such  a  declaration  has  not  been,  and  may  never  be,  issued. 
Scott  V.  Onderdonk,  14  K  T.  9,  is  therefore  distinguishable, 
and  this  case  is  brought  within  Hey  wood  v.  City  of  BuflUo 
9upra. 

A.  P.  NichoUy  for  plaintiffis,  respondents ;— Belied  on  lAthipp 
V.  City  of  Buffalo,  as  holding  the  certificate  of  assessors  insnfli- 
cient,  and  Scott  v.  Onderdonk,  as  authority  for  maintaining  Ae 
action,  on  the  ground,  among  others,  of  the  legal  virtue  im- 
puted by  statute  to  the  certificate  of  the  comptroller  on  sale  of 
lots  for  non-payment  of  tax,  Ac,  as  evidence. 
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Bt  thb  Goubt. — Mabyin,  J. — [After  stating  the  fiEU^ts^  and 
disposing  of  another  question.] 

There  is,  howerer^  uiother  question  in  the  case :  Can  the 
plaintiff^  maintain  this  action  ?  Were  they  entitled  to  the  rem* 
edj  resorted  to^  and  the  judgment  given  ?  The  want  of  juris- 
diction is  patent  in  this  case.  It  appears  upon  the  face  of  the 
papers  upon  which  the  common  council  acted  and  assumed 
jurisdiction. 

The  remedy  by  a  common  law  certiorari  is  ample  in  this  case 
for  each  of  the  plaintiJBElB ;  and  when  this  remedy  clearly  ezis^ 
a  court  ot  equity  will  not  entertain  jurisdiction.  Mayor  of 
Brooklyn  v.  Messerole,  26  Wend.  122,  decided  by  the  court  for 
the  correction  of  errors,  is  a  leading  case  in  point  It  was  held 
in  that  case  that  when  the  proceedings  in  a  street  case  were  ille- 
galy  so  as  confessedly  to  render  them  inoperatiye  and  void,  it  was 
not  a  proper  case  for  equity  jurisdiction  and  relief;  that  a  com- 
mon law  certiorari  was  undoubtedly  tho  proper  remedy.  In 
Heywood  v.  City  of  Bufblo,  14  Ni  Y.  (4  Kern.)  634,  it  was 
held  that  the  assessment  was  illegal,  and  the  proper  remedy  was 
hj  certiorari ;  and  that  as  a  general  rule,  a  court  of  equity 
would  not  entertain  an  action  for  relief  against  such  assess- 
ments ;  that  such  action,  howeyer,  would  lie  when  it  is  neces- 
sary to  prevent  multiplicity  of  suits,  or  irreparable  injury,  or 
when  the  assessment  on  the  fistce  of  the  proceedings  to  impose 
it  is  a  yalid  lien  on  land,  and  extrinsic  eyidence  is  requisite  to 
show  its  inyalidity.  In  Baldwin  t^.  City  of  Bufialo,  29  Barb. 
896,  the  proceedings  upon  their  &ce  were  perfect,  and  the 
lien  on  the  land  apparently  yalid,  and  plaintiff  ayerred  an  ex- 
trinsic fact  to  show  the  inyalidity  of  the  lien.  The  present  is 
not  such  a  case,  nor  does  it  come  within  the  rule  touching  irre- 
parable injury,  nor  haye  the  proceedings  created  such  a  cloud 
upon  title  of  the  lands  of  the  plaintiflGs  as  will  justify  a  court  of 
equity  in  interfering.  The  proceedings  of  the  common  council 
were  yoid,  and  it  clearly  appears  upon  the  feoe  of  the  papers 
necessary  to  show  the  proceedings.  If  this  action  can  be  sus- 
tained, it  must  be  upon  the  ground  that  the  proceedings  of  the 
common  council  will  necessarily  lead  to  a  multiplicity  of  ac- 
tions. 

It  should,  perhaps,  be  stated  that  the  action  was  commenced 
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by  Howell  alone,  and  I  infer  that  the  demnrrer  was  interposed 
while  Howell  was  sole  plaintiff  The  other  plaintiffs,  some 
forty-five  in  number,  were  made  plaintifiEs  upon  their  applica- 
tion to  the  court,  by  an  order,  dated  November  24, 1862,  and 
directing  that  the  complaint  be  amended  as  of  June  2, 1863. 
These  plaintiffs  own  lands  in  severalty,  which  have  been  as- 
sessed and  sold.  They  have  no*  common  or  joint  interest  in 
any  one  parcel  of  the  lands.  In  my  opinion,  they  could  not 
unite  in  tiiis  action ;  and  the  rules  relating  to  biUs  of  peace,  and 
to  the  prevention  of  a  multiplicity  of  actions,  have  no  applica- 
tion to  such  a  case.  No  case  has  been  or  can  be,  as  I  think, 
cited  in  support  of  this  action  by  all  of  these  plaintiffs.  Each 
plaintiff  had  a  cause  of  action  to  reverse,  on  a  common  law  eer" 
tiorarij  the  proceedings  of  the  common  council  taken  against 
him  or  his  property.  But  the  plaintiffs  had  no  common  inter- 
est in  anything  to  be  affected  by  these  proceedings. 

As  to  parties  to  actions  in  equity,  the  general  rule  is,  that  all 
persons  materiaQy  interested,  legally  or  beneficially,  in  the  sub- 
ject matter  of  the  suit,  are  to  be  made  parties,  plaintiff  or  de- 
fendant Story  Eq.  PI  74;  Code,  §§  117,  119.  The  plain- 
tiffs have  an  interest  in  the  subject  of  the  action,  and  in  obtain- 
ing the  relief  demanded,  and  those  who  are  united  in  interest 
must  be  united  as  plaintiffs  or  defendants. 

The  subject  matter  in  this  case  is  land,  and  every  plmntiff 
must  be  interested  in  the  same  piece  of  land.  The  complaint  in 
this  case  is  multifarious.  There  is  an  improper  joinder  of 
plain  tiffin  who  claim  no  common  interest,  but  assert  distinct 
and  several  claims  against  one  and  the  same  defendant.  This 
is  not  allowable.    Story  Eq.  PI  230. 

It  is  not  a  case  for  the  application  of  the  rule  for  the  preven- 
tion of  a  multiplicity  of  suits.  No  one  of  the  plaintiflb  is 
threatened  with  many  suits  or  much  litigation.  Probably^a 
single  suit  would  settle  all  his  rights,  though  he  should  not 
now  resort  to  his  remedy  for  the  reversal  of  the  proceedingSi 
In  short,  there  is  no  authority  for  maintaining  this  suit  by  1^ 
plaintiffs  united,  or  by  one  of  them  separately,  as  to  his  land. 
Story  Eq.  PI  §§  64,  b^etseq.;  492,  et  wq.;  614  et  seq.;  679; 
CkH>per  Eq.  PI  153,  157;  2  Atk.  483;  West  v.  Mayor,  ftc, 
of  N.  Y,  10  Paige,  639.    In  Bouton  v.  City  of  BrooUynt 
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15  Barb.  375,  387,  a  case  like  the  present,  except  that  there  was 
bufc  one  plaintiff.  Justice  Stbokg  has  discussed  quite  fuUy  the 
rule  of  equity  jurisdiction  to  prevent  a  multiplicity  of  suits, 
and  holds  that  it  had  no  application  to  cases  like  the  present 
The  case  was  appealed  to  the  general  term,  which  affirmed  the 
judgment  upon  the  opinion  of  Bbowk,  J^  which  is  an  elaborate 
and  learned  examination  of  the  jurisdiction  of  the  courts  firsts 
in  preventing  a  multiplicity  of  suics ;  and  second,  in  removing 
a  cloud  from  the  land  of  the  plaintifEl  I  shall  not  consider 
these  questions  further.  As  to  parties,  and  who  may  be  united, 
I  have  refSerred  to  the  Code  as  containing  the  rules  substantially 
adopted  by  courts  of  equity,  and  I  may  add  that  an  improper 
union  of  several  causes  of  action  is  a  ground  of  demurrer 
(g  144,  subd.  5,)  though  a  mi^oinder  of  parties  is  not  The 
complaint  may  be  good  as  to  one  of  the  plaintiff,  and  not  as  to 
anotiier  but  it  will  not  be  good  as  to  one  if  it  contains  sevecal 
eauses  improperly  united. 

The  question  of  jurisdiction  and  relief  by  injunction,  would 
have  been  in  the  case  of  Lathrop  v.  Oity  of  Buffalo,  but 
for  a  provision  of  the  act  of  1853  to  revise,  ftc.,  the  charter  of 
BuflEiEdo,  authorizing  the  action,  when  it  should  be  made  to  ap- 
pear that  the  proceedings  upon  a  local  assessment  were  illegal, 
and  making  it  the  duty  of  the  court  to  restrain  any  fturtiier  ac- 
tion and  the  collection  of  the  assessment    L.  1858,  p.  645,  g  B. 

This  provision  was  repealed  in  1861  {L.  1861,  p.  630,)  before 
this  action  was  commenoed. 

The  judgment  must  be  reversed,  and  there  must  be  judg-^ 
ment  for  the  defendant  upon  the  demurrer. 

Dayibb,  J.,  delivered  an  opinion  to  the  effect  that  the  judg- 
ment appealed  from  was  correct,  on  the  merits  of  the  assess- 
ment and  sale,  but  tliat  the  complaint  should  have  been  dis* 
missed,  on  the  ground  that  the  proceeding  was  void  on  its 
fiioe,  and  hence  a  case  of  equitable  jurisdiction  was  not  made 
out 

AH  the  judges  coneufvsd  ia  xeversal,  except  EL  B.  Sblden^ 
J^  not  vothig. 

S7 
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Judgment  reversed,  and  judgment  ^yen  for  defiendantSy 
with  oosta* 


HOWELL  V.  GOULD. 

Jane,  1867. 

H  the  employer  in  a  boilding  contract  lefoBes  to  perform  on  his  part,  and 
actually  prevents  performance  by  the  contractor,  it  ia  nnneceeaaiy  to 

*  Thia  dedaion,  not  having  been  before  reported,  has  been  sapposed  by 
■ome  to  have  been  inconsistent  with  Scott «.  Onderdonk,  and  was  some- 
what questioned  in  Allen  e.  aty  of  BofiUo,  89  if .  F.  886;  88  23. 28(>;and 
Hatch  e.  City  of  Bofiklo,  Id.  276.  Bat  Scott  v.  Onderdonk  was  not  dis- 
regarded, as  appears  above,  and  the  decision  went  npon  the  ground  that 
under  the  language  of  the  statute  (g  18,  see  vol.  8,  p.  82  ),  which  require 
that  the  declaration,  the  issuing  of  which  plaintifb  sought  to  restrain, 
must  recite  the  "  fact  of  assessment,"  such  a  declaration  must  conti^,  by 
way  of  recital  or  otherwise,  the  substance  of  the  certificate  or  report  c^ 
the  assessors ;  and  that  it  would  not  be  a  compliance  with  the  language 
of  the  act  to  say  that  the  land  was  assessed,  advertised  and  sold,  without 
saying  for  what  it  was  assessed ;  that  when  it  stated  for  what,  then  the  de- 
fect in  the  proceedings  would  be  patent  upon  the  lace  of  the  declaration; 
and  hence  the  remedy  was  by  certiorari,  not  by  action. 

See  also  Tilden  v.  Mayor,  &c.,  56  Barf>,  840 ;  Famham  e.  Gampbell,  84 
jV.  r.  480 ;  Fonda  v.  Sage,  48  Id.  178 ;  Crooke  v.  Andrews,  40  /d.  074; 
Newell  e.  Wheeler,  48  Id  486. 

The  cases  of  Efner  and  of  Yandeventer  e.  City  of  BuiBdo,  came  before 
this  court  at  the  same  time  as  the  above. 

Efiher  v.  Crrr  of  Buffalo,  was  an  action  brought  in  1869,  while  the 
provision  of  section  8,  c  872,  of  L.  1.868,  was  in  force,  allowing  any  party 
aggrieved  by  an  illegal  assessment  in  Buffldo  to  apply  to  any  court  of 
competent  jurisdiction  to  restrain  further  proceedings.  This  statute  was 
repealed  April  16, 1861  {L.  1861,  p.  680,  g  81,  c  372),  before  the  action  of 
Howell  was  brought. 

Efner's  case  involved  the  validity  of  the  same  assessment  as  Howell's 
case.  It  was  tried  at  special  term.  Judgment  given  for  plaintiff  setting 
aside  the  sale,  and  the  Judgment  was  affirmed  at  general  term  at  the  same 
time  and  on  the  same  grounds  as  the  decision  in  HoweU's  case,  and  the 
appeal  was  submitted  in  this  court  by  the  same  counsel 

This  court  reversed  the  Judgment,  on  the  ground  that  the  assessmsttt 
being  invalid  on  its  face,  it  was  not  a  case  for  equitable  JurisdietloiL 

Judgment  reversed,  and  complaint  dismissed,  with- 


Vijn>JBVJ»TKK  V.  CiTT  OF  BUFFALO,  was  an  action  bgr  Sally  B.  ▼•&• 
deventer,  brought  in  May,  1862,  to  set  aside  a  sale  lor  aii  xuaspM. 
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prove  readiiieii  ftad  ability  on  the  part  of  the  latter  to  perform  in  order 
to  recover  against  the  fbtmer.* 
Evidenoe  of  the  insolyenc^  of  the  ooatiietor  is  immaterial. 

Nelson  Howell  sued  David  H.  Gotild,  in  fhe  New  York  com* 
mon  pleas  (whence  the  action  was  transferred  to  the  sapreme 
court),  for  damages  for  the  breach  of  a  building  contract  l%e 
contract  was  made  by  Gould  with  one  TreadweU,  and  the  cause 
of  action  was  assigned  by  him  to  plaintiff 

The  plaintiff,  in  his  complaint,  alleged  that  his  assignor 
entered  into  a  contract  with  the  defendant  for  the  purchase  of 
six  lots  in  the  city  of  Brooklyn,  and  for  the  erection  of  build- 
ings thereon,  the  defendant  agreeing  to  make  advances  there- 
for, and  to  takea  mortgage  in  payment ;  that,  pursuant  to  such 
agreement,  he  entered  upon  the  lots,  commenced  the  erection 
of  the  buildings,  furnished  materials  for  the  same,  and  partly 
completed  them,  when  the  defendant  reftised  to  make  advances 
or  to  carry  out  the  contract,  as  he  had  agreed ;  reftised  to  per- 

ment.  The  complaint  waa  sabBtantially  In  the  same  form  as  in  the  easa 
of  Howell,  above,  except  that  the  aosewment  waa  for  grading,  &a,  Main- 
street,  the  aaBeMors*  certificate  being  aa  foUows : 

"FBOFOBBD  mPBOVBOEHT. 

*  For  grading,  corbing  and  paving  Main-etreett  from  the  north  line  of 
Noorih-atreet,  to  a  point  165  feet  north  from  the  north  line  of  Ferrj^ 
atreel. 

"  To  the  common  council  of  the  dty  of  Boffldo. 

"  We,  the  ondendgned,  dt j  aaseMors  of  the  dty  of  Bofihlo,  do  hereby 
certify  that  the  application  for  the  above  improvement  is  made  by  a  ma- 
jority of  the  property  holders  residents  of  the  said  dty,  and  directly  inter- 
ested therein,  and  liable  to  be  taxed  or  assessed  to  pay  for  the  same." 

Defendants  demurred  in  the  same  form  as  in  Howell's  case.  The  b«* 
perior  court  of  Bnflklo  held  that  in  thit  case  the  certificate  of  the  assess- 
on  was  in  compliance  with  the  law ;  that  the  corbing  waa  part  of  the 
paving ;  and  that  the  certificate  snffldently  showed  that  the  application 
was  made  by  a  majority  of  those  liable  to  be  assessed  for  the  grading  and 
paving.  The  court  accordingly  gave  judgment  for  d«fendanti«  and 
plaintUr  appealed. 

The  cause  was  submitted  in  this  court  by  the  same  counseL 

This  court  affirmed  the  judgment,  with  costs. 

*  It  is  otherwise  of  contracts  of  employment  relating  to  peiioiial  se^ 
vices.    Moody  v.  Leverich,  14  Aib.  Pr.  N.  8, 
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mit  farther  performance  and  dispossessed  the  contractor  of 
the  premises  and  property.  The  plaintiff  averred  as  the  dam- 
ageSy  the  loss  in  the  value  of  the  lots  over  the  agreed  price,  in 
the  value  of  the  buildings  over  their  cosi^  and  in  the  cost  of 
labor  and  materials  expended  on  theuL 

The  defendant  admitted  the  contract^  averring  that  it  was  in 
writing,  and  alleged  breaches  on  the  part  of  the  contractor, 
and  forfeiture  by  reason  of  non-performancei  and  also  averred 
payment  to  the  extent  of  all  claims  thereunder;  and  asked,  as 
affirmative  relief,  that  the  agreement  be  annulled  and  adjudged 
cancelled. 

The  contract  contained  a  clause  of  forfeiture  of  all  rights 
under  it,  either  for  a  conveyance  or  for  the  value  of  work  and 
materials.  In  various  contingencies,  among  which  were  the 
builder's  &ilure  to  perform  any  provision  of  the  contract^  in 
substance  or  in  point  of  time.  It  also  requu^  an  architect's 
certificate,  as  a  condib'on  precedent  to  payment 

The  main  question  in  the  case  was,  whether,  under  the  con- 
tract and  the  other  evidence,  the  plaintiff  could  recover  in  the 
absence  of  complete  performance,  or  proof  of  readiness  and 
ability  to  perform. 

On  the  trial,  the  parties  gave  evidence  in  support  of  their 
claims  respectively,  as  set  forth  in  the  pleadings.  The  jury 
found  in  fisivor  of  the  plaintiff  and  assessed  his  damages  at  four 
thousand  two  hundred  and  seventy-seven  dollars  and  thirty* 
six  cents. 

I%e  supreme  eourtf  on  appeal,  affirmed  the  judgment^  upon 
the  same  grounds  as  those  assigned  by  this  court  The  portions 
of  the  opinion  (delivered  by  LoiT,  J.)  which  relate  to  the 
question  of  evidence,  were  as  follows : 

The  plaintiff  was  asked  whether  he  was  solvent  August  1, 
1860,  and  solvent  on  September  1,  and  October  1, 1860.  This 
question  was  overruled,  and,  as  we  think,  properly.  An  answer 
by  him  in  the  negative  would  not  have  been  sufficient  to  show 
his  inability  to  perform  the  contract ;  but  if  it  was  pertinent 
to  that  end,  the  act  of  the  defendant  in  stopping  the  plaintiff 
ftom  going  on  with  the  work,  made,  as  before  stated,  the  ques- 
tion of  such  inability  immateriaL 
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Witnesses  were  also  permitted  to  answer,  under  exceptions 
bj  the  defendant^  what  effect  his  delay  in  making  payments 
had  on  the  progress  of  the  work  towards  completion. 

Assuming  that  the  question  was  improper,  it  is  no  ground 
for  a  new  triaL  Such  delay  on  the  part  of  the  defendant, 
being  established,  tended  to  excuse  that  of  the  plaintiff  in  the 
performance  of  his  work,  irrespectiye  of  its  actual  effect  on  the 
progress  of  it 

The  consequence  of  such  delay  was,  therefore,  immaterial, 
and  produced  no  injury  to  the  defendant  It  is  suggested  by 
the  counsel  of  the  defendant,  that  the  defendant's  delay  is  un- 
avaQing  to  the  plaintiff,  because  no  proof  was  given  that  it 
occurred  after  a  proper  certificate  had  been  obtained  firom  Mar- 
tense,  the  architect  That  ground  was  not  taken  when  the 
objection  was  made,  and  cannot  be  urged  now. 

These  views  lead  us  to  the  conclusion  that  none  of  the  ex- 
ceptions were  well  taken,  and  that  the  motion  for  a  new  trial 
was  properly  denied*  The  order  denying  that  motion,  and  the 
judgment,  must,  therefore,  be  affirmed,  with  costs. 

The  defendant  ajqpealed  to  this  court 

J.  L.  Jemegan,  for  defendant,  appellant ;— Cited,  Butler  v. 
Tucker,  24  Wend.  447 ;  Martin  v.  Leggett,  4  E.  D.  Smith,  266; 
Smith  V.  Brady,  17  N.  Y.  173 ;  Hasbrouck  v.  Tappen,  16  Johns ^ 
200,  204;  Delacroix  v.  Bulkley,  13  Wend.  71;  Eddy  v.  Graves,' 
23  /d  82 ;  Boscawin  t;.  Bliss,  4  Taunt  736 ;  Pahner  v.  Loril- 
lard,  16  Johns.  348 ;  reversing  16  Id.  14;  Beekman  v.  Frost,  18 
Id.  644,  668 ;  reversing  1  Johns.  Ch.  288 ;  Newcomb  v.  Clark,  1 
Den.  226 ;  Sanford  v.  Granger,  12  Barb.  392, 403 ;  Code,  §  264 ; 
Bich  V.  Penfield,  1  Wend.  380;  Lawrence  v.  Barker,  6  Id.  301 ; 
Pratt  V.  Hull,  13  Johns.  334;   Stuart  v.  Simpson,  1  Wend.  376. 

L.  A.  Fuller,  for  plamtiff,  respondent ;— Cited,  Moses  v.  Bier- 
ling,  31  N.  Y.  464;  Gould  v.  Gager,  18  Abb.  Pr.  32;  7  Cow. 
60;  3  Johns.  628;  12 Barb.  366;  20  Id.  64,  609;  616;  ^Duer 
203;  1  Barb.  338;  6  N.  Y.  (2  Sdd.)  204>  207;  Civil  Code, 
1866,  by  Field,  Noyes  £  B.  §§  843, 1692;  7  Bing.  266;  4  JK 
Y.  (4  Consl.)  338;  7  Hill,  61 ;  26  JK  Y.  279;  28  Id.  166;  31 
Id.  403;  American  Notes  to  Seton r.  Slade, 8  White  £  T.  Lead. 
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triue  \^mmiUA  hy  ttj<:  d^^f^ndaut,  ezoe;^  pg^^ft  ii.  snK  minfc- 

{i^/fUfjt  f/ttrti/;knKy  m  to  which  tlitre  tu  rnd-^iT-  of 

titi'  UiiUiT,    A/x/^rdifjg  to  the  proof  addnofti  ^  ik 

Ui<;  'y/nirv;t//r  ira4  in  fnult  fn>m  the  first,  hikTzi;^ 

{r/rman^M;  in  alr/i'/Ht  er^rry  particular  reqniral  of 

Umnn  of  tki*  uKT'T^iTnuuL     Under  this  canflict  of 

i;aiM;  wan  a  pry/jfer  one  for  the  determinatioii  of  the  jttt:  sdI 

iriih  Iheir  Ytrnlici  the  [larties  miut  be  content  in  ihe 

of  any  t'.rrouttt^un  inHtruction  or  ruling  by  the  oonn 

the  ({Ht'niiou  of  fiu;i  which  it  was  their  dnty  to  decide. 

'i*he  r^uk*  failn  U)  d'mihmfi  any  error  in  the  charge  of  tiie 
U)  ihf!  jury.  No  ezrMfption  was  taken  to  the  charge,  nor 
inNtrtiction  askrHl  for  which  was  not  giren. 

At  the  conirnenci;mcnt  of  the  trial  the  defendant  mored  tiie 
<:^iurt  for  a  dJHniiMHal  of  the  complaint,  on  the  ground  that  i% 
did  not  MnUi  Cu;ts  sufllcient  to  constitute  a  cause  of  action. 
'l*h(*  motion  was  pro|)erly  denied  The  complaint  set  forth  m 
vuhd  ligrHsmenty  and  both  non-performance  and  refusal  to 
lN*rfonn,  by  the  deft^ndant,  was  averred,  with  consequent  dam- 
agi'H.  If  not  Hufliciently  si>coiiic  in  any  particular,  the  remedy 
of  the  d(*f(*ndiint  was  by  special  motion,  before  answer,  undor 
Si*()(ion  100  of  the  Co<lc  of  Procedure. 

When  the  ])luiniifr  rested,  the  defendant,  by  his  counsel, 
again  movisl  for  a  dismissal  of  the  oomplaint,  on  the  ground 
that  Ihe  plaintiff  had  not  alleged  or  shown  ability  to  perform 
tho  contnu^t  on  the  imrt  of  the  oon tractor.  This  motion  was 
also  pn>porly  douiod.  As  the  case  then  stood  on  the  eyidenoe, 
tho  jury  would  have  been  authorised  to  find  that  the  contractor 
had  |H«rformed,  on  his  part,  except  in  so  far  as  he  was  excused 
or  was  jiri'vonted  ttom  performing  by  the  defendant 

Again :  at  the  close  of  the  case  the  defendant  moved  to  dia* 
miss  tho  oomplaint,  because  it  did  not  appear  that  the  plaintiff 
((ho  oontraotor)  was  able»  ready  and  willing  to  perform  the 
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contract  on  his  pari;^  and  that  it  did  not  appear  fiom  the  evi- 
dence that  he  wholly  neglected  or  refused,  and  was  unable  so 
to  do,  prior  to  the  said  alleged  breach  by  the  defendant 

To  have  granted  this  motion  would  have  been  manifest  error. 
As  the  case  then  stood  on  the  evidence,  the  grounds  of  dismis- 
sal involyed  questions  of  &ct,  not  in  the  province  of  the  court 
to  determine.  If,  as  the  evidence  on  the  part  of  the  plaintiff 
tended  to  prove,  the  defendant  refused  to  perform  on  his  part, 
and  actually  prevented  performance  by  the  contractor,  it  was 
unnecessary  for  the  latter  to  show  readiness  and  willii^giietfg  to 
perform  on  his  part  It  was  enough  that  the  defendant  himself 
prevented  further  performance;  and,  as  regards  the  latter  ground 
stated,  it  was  certainly  a  question  for  the  jury,  on  the  whole 
evidence,  whether  the  contractor  had  neglected  or  lefiised  per« 
formance  on  his  part 

There  was  no  error  in  the  refusal  by  the  court  to  dismiss  the 
complaint 

Exceptions  were  taken  to  the  rulings  of  the  learned  judges  as 
to  the  admissibility  of  evidence.  But,  the  consideration  of 
those  questions,  and  the  conclusion  arrived  at  in  the  supreme 
court,  as  given  in  the  opinion  of  Judge  LoxT,  are  quite  satis- 
&ctory. 

The  judgment  should  be  affirmed^  with  costa 


All  the  judges  concurred. 
Judgment  affirmed,  with  costs. 


HOWELL  V.  HITYOK. 

December,  1867. 

Whese,  fzom  the  nature  of  the  action,  the  defendant  has  notloe  that  the 
plaintiff  intends  to  charge  him  with  the  possession  of  a  certain  written 
instrument,  or  where  the  pleadings  give  notice  to  the  opposite  party  to 
be  prepared  to  prodace  a  particalar  instrument,  if  necessary  to  contra- 
diet  the  eyidenoe  of  the  other  party,  no  further  notice  to  produce  need 
be  given,  before  secondary  evidence  may  be  received. 

A  notice  to  produce  papers  for  any  purpose  is  sufficient  to  admit  parol 
proof  of  any  fiact  which  their  production  would  showy— ^  g.,  payment 
indorsed. 
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Dsdantiona  made  for  the  pupose  of  qoalifytng  the  pujwt'nn  of  prop- 
erty at  the  time  of  its  sale,  are  admiiaiUe  in  evldesee. 

Edmnnd  W.  Howell  sued  William  Hujok,  in  the  gapreme 
oonrt^  to  foreclose  a  mortgage  execnted  by  Charles  B.  Howellya 
brother  of  the  plaintiff,  npon  lands,  now  owned  by  defendant 
in  fee  by  yirtne  of  deeds  of  fall  warranty  derived  firom  Gbarlea 
B.  HowelL 

The  complaint  alleged  the  execution  and  delivery  of  the  bond 
and  mortgage  to  Beuben  A.  Gnmendike ;  his  assignment  oC 
the  same  to  Bangs,  Jameson  and  the  mortgagor  Charles  B. 
Howell,  on  August  20, 1856,  and  its  transfer  for  value  by  the 
latter  to  the  plaiutifl;  on  July  27, 1859. 

The  answer  of  the  defendant  Huyck  alleged  the  payment  of 
the  mortgage  to  Bangs  and  others  while  they  held  it. 

The  referee  before  whom  the  case  was  tried,  found  that  the 
mortgage  was  paid  and  canceled,  and  awarded  judgment  for  de- 
fendant, Huyck.  On  the  trial,  no  bond  was  introduced,  and 
the  origins!  mortgage  was  not  produced,  but  a  certified  copy 
from  the  record  only  was  given  in  evidence  by  the  plaintifil 

The  defendant  called  for  the  production  of  the  bond  and 
mortgage,  which  the  plaintiff  refused  on  the  ground  of  want  of 
notice.  The  referee  held  that  the  pleadings  were  sufficient 
notice. 

The  defendants  then  gave  evidence  that  in  October,  1857, 
Charles  B.  Howell,  the  mortgagor,  had  the  mortgage  in  his  pos- 
session, and,  while  n^otiating  the  sale  of  the  land  now  owned 
by  defendant,  stated  that  the  mortgage  was  paid,  and  exhibited 
the  indorsements  of  payments  thereon. 

Judgment  was  rendered  in  favor  of  defendant 

The  supreme  court,  at  a  general  term,  May,  1862  (present^ 
Mabyiit,  p.  J^  Davis,  Qbovbb  and  Hott,  JJ.),  affirmed  the 
judgment,  the  following  opinion  being  rendered. 

By  the  Couet.  [After  stating  the  facts.]— Two  points  are 
made  on  this  appeal  bythe  defendant's  counsel,  the  first  of 
which  is,  that  the  referee  erred  in  admitting  secondary  widenes 
of  (he  indorsements  upon  the  mortgage. 
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The  oomplaint  alleged  that  plaintiff  was  owner  and  holder 
of  the  bond  and  mortgage  under  the  assignment  from  Bangs 
and  others  to  him.  The  answer,  as  I  understand  it^  admitted 
the  execution  of  the  bond  and  mortgage,  but  put  in  issue  the 
assignment  to  plaintiff,  and  alleged  payment  and  satisfootion  of 
the  mortgage  and  cancellation  of  the  bond.  It  was  not  neces- 
sary for  the  plaintiff  to  produce  the  original  bond  and  mort- 
gage on  the  trial  in  order  to  establish  his  case.  Their  execu- 
tion had  been  admitted;  and  it  is  insisted  that  for  this  reason 
if  it  was  important  for  the  defendant  to  show  the  indorsements 
made  on  them,  he  should  haye  given  notice  to  produce  them. 
The  general  rule  is  that  a  party  shall  haye  preyious  notice  to 
produce  a  written  instrument  in  his  possession  before  secondary 
eyidence  can  be  giyen ;  and  I  understand  it  also  to  be  a  gen- 
eral role  that  where  the  pleadings  themselyes  operate  as  a  no- 
tice, no  farther  notice  need  be  gtyen. 

Within  the  latter  rule  are  all  cases  where  from  the  nature  of 
the  action  the  defendant  has  notice  that  the  plaintiff  intends  to 
charge  him  with  the  possession  of  the  instrument,  or  where  the 
pleadings  ^^  giye  notice  to  the  opposite  party  to  be  prepared  to 
produce  a  particular  instrument  if  necessary  to  contradict  the 
eyidence  of  the  other  party."  Hardin  v.  EIretsinger,  17  Johns. 
293 ;  People  v.  Holbrook,  13  Johns.  90 ;  Phil  on  Ev.  441;  Ham- 
mond V.  Hopping,  13  Wend.  505,  508. 

In  this  case  the  learned  referee  held  that  the  pleadings  were 
sufficient  notice  to  the  plaintiff  to  produce  the  bond  and  mort- 
gage. The  bond  and  mortgage  were  the  subject  of  the  action,  and 
the  plaintiff  had  ayerred  himself  to  be  their  ''owner  and  holder.'' 
The  defendant  had  alleged  payment  and  cancellation.  It  is  ob- 
yious  from  this  answer  that  it  would  be  important  to  produce 
the  particular  instrument  in  order  to  contradict  the  eyidence  of 
cancellation,  which  production  by  plaintiff  would  be  a  strong 
circumstance  to  corroborate  the  testimony  tending  to  disprove 
payment ;  and  hence  for  that  purpose,  it  seems  to  me  the  plead- 
ings were  notice  to  produce  the  papers.  This  was  not  notice, 
it  may  be  said,  to  produce  them  for  the  purpose  of  showing  in- 
dorsement upon  them ;  but  a  notice  to  produce  them  for  any 
purpose,  it  seems  to  me,  ought  to  be  held  sufficient  to  admit 
parol  proof  of  any  fact  which  the  production  of  the  paper  would 
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show.  In  this  case  the  production  of  the  mortgage  would 
necessarily  show  the  £EU)t  that  indorsements  of  payments  ap- 
peared upon  it ;  and  this  was  the  extent  to  which  the  parol 
eridence  of  the  witness  went 

Besides,  if  the  pleadings  gave  notice  to  produce  in  order  to 
meet  eTidence  of  cancellation,  they  may,  perhaps,  properly  be 
said  to  giye  notice  in  order  to  rebut  evidence  of  indorsementi^ 
because  the  latter  fact  is  admissible  to  give  character  to  the 
cancellation,  as  tending  to  show  it  not  to  haye  been  accidental 
but  intentional,  and  properly  made  after  payment  of  the 
amount  secured.  But  if  the  referee  was  not  right  in  his  rulings 
I  am  of  opinion  the  notice  given  on  the  trial  was  in  itself  a 
sufficient  notice  to  allow  parol  proofl 

The  plaintiff  had  secured  his  ownership  and  possession.  The 
papers  being  the  subject  of  the  action,  were  presumed  not  only 
to  be  in  possession  of  plaintiff,  but  also  to  be  present  in  court. 
This  latter  fact  may  be  presumed  irom  the  nature  of  the  paper 
and  its  particular  connection  with  the  cause.  Caw.  £  H.  Notei^ 
1186. 

In  Hammond  v.  Hopping,  13  Wend,  505,  the  suit  was  on  a  note. 
The  defense  set  up  was  usury,  and  the  plaintiff  was  fiilly  ap- 
prised that  the  defense  would  be  insisted  upon,  and  it  was  held 
that  a  note  given  for  the  extra  interest  contemporaneously 
with  the  one  sued  on,  might,  from  its  connection  with  tha 
cause  and  the  nature  of  the  instrument,  be  fairly  presumed  to 
be  in  possession  of  the  party  or  his  counsel  in  court,  and  there- 
fore, that  notice  to  produce  given  pending  the  trial  was  suffi- 
cient. 13  WmcL  505.  A  tax  less  violent  presumption  would  be 
required  in  this  case.  The  plaintiff  did  not  rebut  the  presump- 
tion by  his  oath,  or  the  oath  of  his  counsel,  as  he  might  have 
done ;  but  put  himself  on  the  ground  that  notice  had  not  been 
previously  given.  I  think,  therefore,  the  decision  admitting 
the  evidence,  was  correct,  even  if  the  reason  given  by  the 
referee  should  be  thought  to  have  been  answered. 

The  second  point  of  the  appellant  is  that  the  referee  erred  in 
admitting  the  declarations  of  Oharlea  B.  HowelL  It  is  quite 
clear  that  these  declarations  were  not  competent  for  the  pufi- 
pose  of  proving  payments,  and  the  case  shows  that  they  were 
rejected  for  any  such  purpose.    The  refisree  on  the  trial  of  tfaia 
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cause  was  sitting  as  a  conrfc  only.  It  was  an  equity  case^  and  not 
within  the  roles  applicable  to  trial  by  jury.  As  such  court  he 
leceired  eyidence  for  a  definite  and  specifio  purpose,  and  rer 
jected  it  for  any  other  purpose. 

In  order  to  find  error  in  his  ruling,  it  will  not  do  to  hold  that 
he  received  and  used  the  evidence  for  a  purpose  for  which  he 
declared  it  to  be  incompetent  This  would  be  to  stultify  the 
oourt  and  its  rulings. 

But  it  is  insisted;  that  the  purpose  for  which  the  evidence 
was  received  ^^  was  a  matter  of  no  consequence  in  the  case. 
There  was  no  relevancy  in  such  an  inquiry,  and  the  evidence 
was  wholly  immaterial  Grant  this  to  be  so,  and  it  follows 
that  no  error  can  be  predicated  upon  its  reception, — ^for  it  is 
clear  that  evidence  wholly  irrelevant  and  immaterial,  and  upon 
a  matter  of  no  consequence  in  the  case,  cannot  be  legally  or  logi- 
cally shown  to  have  had  any  effect  on  the  real  issues  of  the 
case,^specially  when  it  is  manifest  by  a  distinct  ruling,  that 
the  referee  expressly  confined  such  evidence  to  the  inconse- 
quential matter. 

But  I  am  by  no  means  clear  that  the  declarations  of  Howell 
were  not  admissible  for  the  purpose  to  which  the  learned  referee 
limited  them,  to  wit:  ^'for  the  purpose  of  qualifying  the  pos- 
session of  the  mortgage  by  him."  Howell  occupied  a  double 
and  peculiar  relation  to  this  mortgage.  He  was  the  mortgagor 
(having  executed  the  mortgage  to  Grunendike),  and  the  owner 
of  the  mortgaged  premises.  He  was  also  one  of  the  assignees  of 
Grunendike,  holding  his  assets  in  trust  for  creditors.  At  the 
time  of  selling  the  mortgaged  premises,  he  produced  the  mort- 
gage and  exhibited  it  and  the  indorsements  upon  it,  to  his  ven- 
dee, accompanying  the  act  by  the  declaration  that  the  mort- 
gage had  been  paid  and  satisfied.  His  possession  of  the  mort- 
gage was  consistent  with  either  of  the  two  relations  to  it — the 
one,  that  he  was  holding  it  as  a  trustee  for  Grunendike's  cred- 
itors under  the  assignment,  the  other,  as  mortgagee  after  pay- 
ment and  satisfaction.  Under  such  circumstances,  for  the  pur- 
pose of  qualifying  his  possession,  the  declaration  accompanying 
the  exhibition  of  the  papers  was  part  of  the  res  gesta,  and 
it  seems  to  me  might  well  b3  given  to  rebut  the  presump- 
tion that  he  held  the  papers  as  assignee  in  trust    Coter.  di  H. 
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Notes,  589,  §  452,  and  cases  there  cited.  The  same  rale  preTaib 
as  to  the  admissibility  of  declarations  to  qualify  the  possession 
of  personal  as  of  real  property,  dm*  £.  H.  Ifoies,60h  If  it  were 
essential,  therefore,  to  qualify  Howell's  possession  of  the  mort- 
gage, it  was  competent  to  do  so  by  his  declaration  accompany- 
ing the  exhibition  of  the  mortgage  to  his  Tendee,  becaose  that 
declaration  was  part  of  the  act  itself;  and  for  that  purpose 
onlylwas  the  evidence  receiyed.  But  if  it  was  not  at  all  material 
to  qualify  HowelPs  possession,  then  the  judgment  should  not 
be  disturbed.  Decrees  in  equity  were  nerer  reyersed  becauae 
the  court  had  received  incompetent  evidence  on  an  imma- 
terial question. 

This  case  seems  to  have  been  correctly  disposed  of  on  the 
merits,  and  I  think  the  judgment  may  properly  be  aflirmed. 

The  plaintiff  appealed  to  this  court 

George  G.  Hunger,  for  plaintiff,  appellant. 
R,  Ballard,  for  defendant,  respondent. 

Dayies,  Gh.  J^ — ^We  see  no  error  in  the  rulings  of  the 
referee,  either  as  to  the  sufficiency  of  the  notice,  or  in  the  ad- 
mission of  declarations,  and  there  is,  therefore,  no  ground  for 
reversal 

Judgment  should  be  affirmed,  with  costs. 

Wbight,  J.,  also  delivered  an  opinion  for  affirmance. 

All  the  judges  concurred,  except  Fttllebtoit,  J.,  who  dis- 
sented on  both  points,  and  Pobtbb,  J.,  who  did  not  vote. 


HTTBLBEBT  v.  DEAN. 

December,  1865. 

The  ol:jecti(m  tliat  the  Judgment  debtors  are  not  Joined  as  defendaiiti  la 

a  creditor's  action  to  eet  aaide  their  aaaignment,  la  waived  if  not  taken 

by  demurrer  or  answer. 
A  referee's  report  should  be  inserted  in  a  ease  inunediatelj  after  the 

testimony,  and  preceding  the  exceptions  tliflreto ;  bat  an  inadvertenl 

misplacement  of  it  may  be  disregarded. 
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Aa  Mrfgomentol  partnezBhip  aesetB  preferring  individaal  debtora  ol  the 
Beveral  partners,  Yiolates  the  statate  in  respect  to  fraodulent  oonvey- 
anoes,  and  shows  such  a  frandnlent  intent  on  the  part  of  the  assignors 
as  to  render  the  .assignment  Toid.* 

Hhe  absence  of  eridence  that  there  were  such  debts  is  insufficient  to 
overeome  the  pxesomption  of  fraad  in  such^an  assignment 

Wflliam  W.  Hnrlbert  and  others  sned  DdoB  W.  Dean  and 
Harvey  Strong,  in  the  snpreme  conrt,  to  set  aside  an  assign- 
ment made  to  the  defendants  by  James  E.  Dean  and  Enos  S. 
Brown,  of  their  real  and  personal  estate. 

In  March,  ISSfr,  James  F.  Dean  and  Enos  S.  Brown,  copart* 
ners  in  trade  and  business,  at  Oneonta>  Otsego  connty,  under 
the  firm  name  of  Dean  &  Brown,  made  a  rerbai  agreement  witii 
Horatio  G.  Strong,  whereby  he  was  to  become  copartner  with 
them  iqK)n  paying  one- third  the  value  of  their  goods  and 
assets,  valued  at  nine  thousand  four  hundred  and  sixty-one 
dollars  and  fifteen  oents.  Afterward,  Strong  and  Dean  pur- 
chased goods  on  credit  firom  the  plaintifis  herein,  in  the  name 
of  Dean,  Brown  &  Strong,  Thereafter,  Strong  being  unable 
to  pay  for  his  share  of  the  copartnership  effects,  the  firm  of 
Dean,  Brown  &  Strong  ceased  to  exist 

In  October  of  the  same  year,  Dean  &  Brown  agreed  to  sell 
out  the  business  to  Stephen  S.  Westcott  and  Horatio  G.  Strong, 
upon  certain  conditions,  which  were  not  fulfilled  by  Dean  & 
Brown,  and  the  agreement  was  not  consummated. 

On  November  5, 1855,  James  F.  Dean  and  Enos  8.  Brown 
assigned  to  the  defendants  all  their  real  and  personal  estate,  in 
trust  for  payment  of  debts,  giving  preferences. 

Among  the  trusts  in  the  deed  of  assignment  is  the  following : 
Out  of  the  net  proceeds  of  the  trust  property,  the  assignees 
are  directed,  '^  first  to  pay  and  disdiarge  in  full  all  notes^  debli 
and  bills  of  exchange  made  by  the  firm  of  Dean  &  Brown,  or 
by  the  firm  of  Dean,  Brown  &  Strong,  or  by  any  or  either  of 
the  individuals  of  the  said  firms,  which  notes,  debts,  or  bills^ 
have  been  indoiaed  by  Delos  W«  Brown  and  Harvey  Strongs  or 
by  either  of  ihem,  ao  that  the  said  indoners  shall  be  fUly  dis- 
charged from  an  liabiliiy  as  indoraersor  surety.    Also  all  notes 

•  See  Tomer  v.  Jajoox,  40  if.  Y.  47a 
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and  drafts,  if  any^Uiat  have  been  signed  by  said  Delos  W.  Dean 
and  Hanrey  Strong.'' 

The  plahitifb  were  judgment  Grediton^  with  three  exeontionB 
returned  unsatisfied:  two  of  the  judgments  being  against  the 
firm  of  Dean,  Brown  &  Strong,  and  the  other  against  Dean  ft 
Brown.  The  complaint  prayed  that  the  deed  of  assignment 
might  be  adjudged  firandulent  and  void,  and  that  the  plaintifb 
might  be  paid  their  several  judgments  out  of  the  assigned 
property,  &c 

The  referee  who  heard  the  cause  found  that  tiie  assignment 
was  made  in  good  Mih,  and  without  any  intent  to  hinder  and 
delay  creditors;  and  reported  in  &yor  of  the  defendants^  that 
the  complaint  be  dismiHsed,  with  costs  to  defendants. 

The  mpreme  court,  at  general  term,  on  appeal,  were  of  opin- 
ion that  the  assignors  were  necessary  parties  (citing  20  Bart. . 
87;  6  JV;  r.  [2  Sdd.]  190;  4  Paige,  309) ;  but  that  an  amend- 
ment would  not  help  the  plaintifEs,  because  the  assignment  de- 
voted all  their  property,  both  individual  and  partnership,  and 
only  the  clause  giving  preference,  not  the  whole  assignment 
was  void,  and  the  debts  that  were  nominally  individual  were 
shown  by  the  evidence  to  be  in  reality  firm  debts.  They  ao> 
oordingly  affirmed  the  judgment,  and  plaintifb  appealed. 

Abraham  Becker,  attorney  for  plaintifb,  i^pellants. 
J.  E.  Dewey,  for  defendants,  respondents. 


Davies,  J.— It  is  now  insisted  on  by  the  lespondenti  thai 
the  plaintifb  are  not  entitled  to  thereliefdaimed  by  their  com* 
plaint,  for  the  reason  that  there  is  a  defect  of  parties  dafendant 
The  action  is  brought  by  the  plaintifBB,  as  judgment  ereditota 
of  James  F.  Dean  and  Ehoe  8.  Brown,  upon  the  letum  of  an 
execution  unsatisfied,  to  set  aside  an  asrignment  made  by  the 
judgment  debtors  to  the  defendants,  Ddos  W.  Dean  and  Harvey 
Strong.  It  is  claimed  that  the  judgment  debtna  should  ham 
been  made  parties  defendants.  This  objeotfam  ahonld  hxm 
been  taken  by  demurrer  or  answer,  and  if  not  io  takoiy  tlie 
court  is  compelled  to  deem  the  aame  mdred.  (Ms  ^  Pf% 
8148.^ 
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It  is  also  claimed  that  the  judgment  should  be  affirmed,  on 
Utie  ground  that  the  report  of  the  referee  is  not  embraced  in  the 
case.  The  practice  has  been  so  long  and  well  settled  on  this 
point,  that  there  ought  not  now  to  be  any  misapprehension  in 
r^^ard  to  it  If  there  was  no  report  of  the  referee  in  this  case, 
containing  his  findings  of  fact  and  conclusions  of  law,  for  the 
reasons  given  in  Ackley  v.  Djgert  (not  reported),  the  judgment 
should  be  affirmed.  But  we  have  here  the  required  report,  and 
the  only  error  is  that  it  is  printed  in  the  wrong  place.  It 
ShotQd  have  been  inserted  in  the  case,  immediately  afber  the 
testimony,  and  preceding  the  exceptions  taken  to  it  As  its 
location  in  the  judgment  roll  is  manifestiy  an  inadyertence,  we 
should,  on  application,  allow  it  to  be  inserted  in  the  case,  in  its 
proper  place.  We  regard  the  proceedings,  as  tiius  amended, 
in  conformity  with  the  injunctions  of  section  173  of  the 
Code. 

The  simple  question,  therefore,  presented  on  this  appeal,  is 
whether,  upon  the  Csce  of  the  assignment,  tiiere  is  anything  ap- 
pearing which  renders  it  yoid  in  law.  It  purports  to  transfer 
to  the  defendants  all  the  joint  and  several  property  of  the  as- 
signors, in  trust,  in  the  first  place,  to  pay  all  notes,  drafts  or 
bills  indorsed  by  the  assignees,  or  either  of  them,  made  by  the 
firm  of  Dean  ft  Brown,  the  assignors,  and  by  the  fin&  of  Dean, 
Brown  ft  Strong,  to  which  latter  firm  that  of  Dean  ft  Brown 
had  succeeded,  or  made  by  any  or  either  of  the  individuals  of 
said  firms.  The  partnership  property  of  the  firm  of  Dean  ft 
Brown  is  tilius,  in  the  first  place,  to  be  appropriated  as  well  to 
relieve  the  sureties  and  indorsers  of  the  finn,  as  those  of  the  in- 
dividual members  of  the  firm,  and  also  all  liabilities  incurred 
on  account  of  Strong,  a  former  partner  of  the  firm  of  Dean^ 
Brown  ft  Strong.  This  brings  this  case  directiy  within  the 
principle  decided  by  this  court  in  Wilson  v.  Robertson,  SI 

ir.  T.  finn. 

We  there  said  that  ''it  seems  very  plain  that  the  insertion  of 
Sudi  a  provision  in  the  assignment  of  the  partnership  efTects  of 
an  insolvent  firm  is  a  violation  of  the  statute  in  respect  to 
fraudulent  conveyances,  and  famishes  condurive  evidence  of  a 
fr&udulent  Intent  on  the  part  of  the  assignors.  Its  operation 
was  not  only  to  hinder  and  delay  the  plaintifBa^  as  creditors  of 
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the  firmy  bat,  if  sacceasfal»  to  cheat  them  out  of  their  entire 
demand.''  It  was  yerj  pertinently  said  that  ^  the  firm  is  not 
liable  for  the  priyate  debts  of  one  of  its  memb^ra^  nor  is  there 
any  liability  resting  upon  the  other  members  in  respeot  to  those 
debt&  An  appropriation  of  the  firm  property  to  pay  the  in- 
dividual debt  of  one  of  the  partners  ia,  in  effect  a  gift  from  the 
firm  to  the  partner,  a  reservation  for  the  benefit  of  such  part- 
ner or  his  creditors^  to  the  direct  injury  of  the  firm  Greditor&" 
Such  assignment  and  apiNK>priation  were  held  to  be  a  direct 
fraud  upon  the  joint  creditors  of  the  assignors 

The  same  ground  was  taken  by  the  supreme  cour^  to  uphold 
the  assignment  in  that  case,  as  is  taken  by  the  referee  and  the 
supreme  court  to  maintain  the  assignment  in  this  case^ 
namely :  that  the  provision  violated  no  statute,  but  ovlj  a  prin^ 
ciple  of  the  common  law,  which  gives  partnership  cieditors  a 
preference  in  payment  out  of  partnership  property  over  the  in- 
dividual creditors  of  the  several  partners.  Henoe^  it  did  not  in- 
validate the  whole  assignment  by  rendering  it  fraudulent  and 
void.  Being  inequitable  in  reference  to  the  partnership  credit* 
orsy  and  an  infringement  of  their  rights,  the  provision  was  an 
illegal  one ;  but  not  being  fraudulent^  it  did  not  vitiate  any 
other  part  of  the  assignment  These  views  were  repudiated  by 
this  court  in  Wilson  v.  Bobertson,  iupra,  and  it  was  held  that 
this  provision  showed  a  fraudulent  intent  on  the  part  of  the  as- 
signors, which  rendered  the  assignment  wholly  fraudulent  and 
void. 

The  referee  before  whom  the  action  was  tried,  found  that  it 
was  not  proven  that  there  were  any  individual  debts  of  the 
several  partners,  or  of  Horatio  G.  Strongs  of  the  <duuraoter  men- 
tioned in  the  assignment.  It  was  not  incumbent  on  the  plain«i 
tiffs  to  show  that  there  were  any  soch  debts.  The  anpropri*- 
tion  of  the  partnership  assets  to  the  payment  of  the  individual 
debts  of  the  several  partners,  showed  such  a  fraudulent  intent 
on  the  part  of  the  assignor^  as  to  vitiate  the  assignment  and 
render  it  fhmdulent  and  void.  It  is  not  relieved  ^m  this 
taint  by  the  absence  of  any  proof  that  there  were  debts  of  the 
character  mentioned.  The  refiaree  and  the  supreme  court  ahould 
have  held  that  the  assignment  was  fraudulent  and  voi4  iipoii 
its  lace. 
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The  judgment  appealed  from  should,  therefore,  be  revereed, 
and  a  new  trial  ordered,  with  costs  to  abide  event 

Bbown,  J,  [After  stating  the  facts.] — The  connection  of 
Horatio  O.  Strong  with  the  firm,  and  the  change  of  the  firm 
name  to  that  of  Dean,  Brown  &  Strong,  can  have  no  sensible 
effect  npon  the  questions  brought  up  for  consideration  here^ 
and  may  therefore  be  dismissed  without  further  notice.  Strong 
became  liable  as  a  copartner  for  the  debt  contracted  during  the 
brief  period  of  hia  connection  with  the  business.  The  questions 
we  are  to  consider,  however,  still  remain  the  same.  The  same 
may  be  said  of  the  subsequent  agreement  by  which  Strong  and 
St^hen  S.  Westcott  were  to  become  the  purchasers  of  the 
property  and  effects  of  the  firm.  Never  having  been  executed^ 
it  seems  to  be  of  no  moment  in  the  present  controversy. 

The  plaintiffs  claim  that  the  provision  in  the  deed  of  assign- 
ment which  provides  for  the  payment  of  the  individual  debts  of 
the  members  of  the  firm,  out  of  the  assigned  property,  in  pref- 
erence to  the  debts  of  the  firm,  renders  the  deed  fraudulent 
and  void  as  against  the  firm  creditors.  No  one  will  now  claim 
that  such  a  provision  in  such  an  instrument  is  legale  but 
whether  its  presence  has  the  effect  to  -vitiate  the  whole  transac- 
tion, seems,  until  lately,  to  have  been  the  subject  of  some 
doubt.  The  late  chancellor  had  occasion  to  consider  the  sub- 
ject in  the  case  of  Eirby  t;.  Schoonmaker,  3  Barb.  Oh.  46 
Schoonmaker  and  Gasharie  had  been  copartners  in  trade,  and 
made  an  assignment  for  the  payment  of  their  debts.  The  deed 
provided  for  the  payment  of  nine  hundred  dollars  to  Schoon- 
maker's  mother  out  of  his  joint  or  separate  portion  of  the  pro- 
ceeds of  the  assigned  property,  five  hundred  and  fifty  dollars 
of  which  was  his  separate  debt  and  the  residue  the  debt  of  the 
firm.  It  also  provided  for  the  payment,  out  of  Gkisharie'a 
joint  or  separate  portion  of  such  proceeds,  of  six  hundred  doU 
lars  to  his  mother,  which  was  his  separate  debt  These  debta 
had  a  preference  over  all  the  creditors  of  the  firm,  except  one^ 
for  five  hundred  dollars,  which  was  directed  to  be  first  paid. 
The  bill  was  filed  by  a  judgment  creditor.  It  alleged  no  fraud, 
nor  did  it  appear  diat  the  partners  were  insolvent     The  b;U. 

was  dismissed  upon  this  ground  alone^  for  upon  no  other 
28 
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ground  can  the  decision  be  sustained  consistently  with  the  case 
of  Wilson  V.  Eobertsou,  21  N.  T,  687.  The  chancellor,  in  his 
opinion,  saying,  "  If  the  giving  a  preference  to  the  indiyidual 
creditors,  or  placing  them  upon  a  equality  with  the  creditorB  of 
the  firm,  is  merely  inequitable  in  reference  to  a  portion  of  the 
indiyidual  debts,  but  is  not  fraudulent,  the  bill  ^ould  be  filed 
in  behalf  of  the  complainants  and  the  other  creditors  of  the 
copartnership  having  a  conmion  interest  with  them*"  He  did 
afterward  proceed  to  consider,  to  some  extent^  whether  the 
presence  of  such  a  provision  in  a  deed  of  assignment  rendered 
it  fraudulent  and  void,  so  as  to  authorize  a  firm  creditor  to  file 
a  bill,  for  his  own  benefit,  to  set  aside  the  assignment  as  void. 
But  he  overlooked,  or  did  not  attach  any  importance  to,  the 
fact  which,  in  my  judgment,  is  fatal  to  this  class  of  assign- 
ments, that  the  property  of  one  of  the  copirtners  is  appropri- 
ated to  the  payment  of  debts  which  he  does  not  owe. 

In  the  case  referred  to,  the  separate  debt  of  Schoonmaker, 
due  to  his  mother,  was  not  the  debt  of  the  finxr,  nor  was  it  the 
debt  of  his  copartner,  Gasharie.  And  so  it  was  apparent  that 
the  property  of  the  latter — that  is,  his  interest  in  tiie  property 
and  effects  of  the  firm — was,  by  the  deed  of  assignment,  appro- 
priated to  pay  a  debt  which  he  did  not  owe,  in  preference  to 
the  debts  of  the  firm  of  which  he  was  a  member,  which  he  did 
owe,  and  was  under  legal  obligation  to  pay.  These  deeds  of 
assignment  giving  preferences,  are  tolerated  and  upheld  by  the 
courts  when  they  devote  the  entire  property  of  the  assignor  to 
the  payment  of  his  debts.  If  the  deed  reserves  anything  to  the 
assignor  himself,  or  to  the  members  of  his  family  or  to  anyone 
else  except  his  creditors,  it  becomes  absolutely  void  as  to  his 
creditors.  When  the  firm  debts  are  paid,  if  the  partner  has 
none  of  his  own,  he  may  devote  what  may  be  left  to  him  to  pay 
the  individual  debts  of  his  copartner.  But  he  can  no  more  de- 
vote it  to  that  purposa  in  preference  to  the  payment  of  what 
he  owes  individaally  or  jointly  as  a  member  of  the  firm  than 
he  can  reserve  it  to  himself,  leaving  the  firm  debts  unpaid. 
This  is  upon  the  obvious  rule  that  the  property  of  the  debtor 
equitably  belongs  to  his  creditors  to  the  extent  of  the  payment 
of  their  debts.  The  relations  which  the  oopartners  maintain 
to  the  property  of  the  firm,  entitle  than  sometimeik  bnt  not 
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always^  to  have  all  its  property  in  the  first  place  applied  to  pay 
the  copartnership  debts.  And  so  the  court  of  chancery,  when 
it  obtains  jurisdiction  over  a  copartnership  fund  through  the 
bankrupt  laws,  or  upon  the  dissolution  of  the  firm  through  the 
death  of  one  of  the  c(^iartners,  will  obserre  this  rule  of  equity 
and  make  distribution  by  applying  the  proceeds  of  the  copart- 
nership property,  in  the  first  place,  to  the  payment  of  the  firm 
debts,  and  the  proceeds  of  the  property  of  the  individual  part- 
ners to  the  payment  of  their  indiyidual  debts  before  applying  it 
to  pay  the  debts  of  the  firm.  All  this,  however,  has  little  to 
do  with  our  present  inquiry,  which  is  simply  to  determine 
whether  a  deed  of  assignment  made  by  a  firm,  and  which  pro- 
vides for  the  payment  of  the  individud  debts  of  one  of  the  co- 
partners, and  for  which  the  others  are  not  liable,  in  prefierence 
to  the  debts  of  the  firm,  can  be  upheld  as  a  valid  assignment 
and  a  legal  disposition  of  the  firm  property  as  against  the  firm 
creditora  The  converse  of  the  proposition  will  not  be  disputed. 
For  as  there  is  no  rule  of  equity  which  gives  to  the  creditors 
of  the  individual  members  of  the  firm  a  li^i  upon  their  indi- 
vidual property  while  it  is  still  within  their  control,  there  can 
be  no  legsl  objection  to  an  assignment  of  it  in  trust  to  pay  co- 
partnoship  debts  in  preference  to  debts  due  firom  them  in- 
dividually, for  both  classes  of  debts  are  the  debts  of  the  assign- 
ors, whidi  they  are  under  a  legal  obligation  to  pay.  The  case 
of  Wilson  V.  Robertson,  supra,  decides  the  question  we  are  con- 
sidering, and  holds  that  the  provision  to  pay  the  individual 
debts  out  of  the  firm  property,  in  preference  to  the  debts  of  the 
firm,  renders  the  deed  void,  as  against  the  firm  creditors. 

[The  kamed  judge  proceeded  to  express  the  opinion  that  as 
the  referee  had  found  that  no  individual  debts  had  been  paid,*^ 
and  the  prooft  did  not  affirmatively  disclose  any  individual 
debti^  the  clause  might  be  treated  as  nugatory,  and  the  assigns 
ment  upheld.] 

All  the  other  judges  concurred  with  Datibs,  J.,  in  holding 
that  the  burden  of  showing  the  non-existence  of  each  debts 
rested  on  the  parties  claiming  under  the  assignment^  and  a 
finding  that  the  evidence  did  not  show  the  existence  of  such 
debts  was  not  sufficient 
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Judgment  reversed,  and  new  trial  ordered,  oosts  to  abide 
event 


HYDE  V.  LATHEOP. 

December,  1867. 

Under  a  contract  for  the  sale  of  thirty  thoaiand  barrel  Btayes,  at  a  specified 
rate  per  thooBand,  to  be  delivered  at  a  designated  railroad  depot, — Held, 
that  delivery  of  seven  thousand  at  the  depot  was  sufficient  to  pass 
the  title  of  Uie  seller  in  the  staves  that  were  so  delivered,  although  the 
buyer  had  not  seen  them«and  no  count  had  been  made  to  ascertain  the 
amount  to  be  paid. 

Harvey  W.  Hyde  sued  John  P.  P.  Lathrop,  in  the  supreme 
court,  in  an  action  in  the  nature  of  replevin,  for  about  seven 
thousand  flour  barrel  staves. 

The  plaintiff,  and  Hitehings,  and  Oliver,  made  a  contract  in 
writing,  in  these  words : 

«  $30,  Eeceived  of  H.  W.  Hyde,  thirty  dollars,  to  apply  on 
thirty  thousand  flour  barrel  staves,  at  seven  dollars  per  thou- 
sand, gross  count,  which  are  to  be  delivered  at  the  Bufiblo^ 
Ooming  &  Genesee  YaUey  Bailroad  depot,  within  three  weeks 
To  be  delivered  on  the  cars.    Dated  Le  Boy,  June  26, 1856. 

(Signed)  ^^Sgovill  HiroHiiros, 

WiLLABD  OUYXB.^ 

The  referee  who  tried  the  action  found  the  following  facts: 
That,  on  June  26, 1856,  the  plaintiff  took  from  Hitehings  & 
Oliver  the  contract  above  mentioned*  That  at  the  time  of  the 
making  of  the  contract  the  plaintiff  paid  to  said  Hitehings  & 
Oliver  thirty  dollars.  That  on  July  8  afterward,  he  paid  them 
the  further  sum  of  thirty  dollars.  That  on  July  1, 1856,  he 
paid  them  the  further  sum  of  twenty- five  dollars.  That  on 
August  26,  aforesaid,  he  paid  them  the  further  sum  of  thirty 
dollars;  and  on  September  15  of  the  same  year,  he  paid  them 
the  fhrther  sum  of  ten  dollars.  After  the  execution  of  said 
contract,  and  in  the  month  of  July,  1856,  the  said  Hitchinga 
&  Oliver  delivered  to  the  plaintiff  ten  thousand  four  hundred 
and  sixty-four  staves,  under  and  upon  said  contract^  upon  a  car 
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at  the  railroad  depot  at  Le  Boy,  and  the  same  were  taken  to 
Scottsyilley  and  received  by  the  plaintiffl  That  after  the  making 
of  the  said  contract  aforesaid,  the  same  was  modified  so  that 
the  said  Hitchings  &  Oliver  were  not  bound  to  deliver  the 
staves  npon  the  cars  at  the  depot  aforesaid,  except  the  one  load 
of  ten  thousand  four  hundred  and  sixty-four,  delivered  in  the 
month  of  July  aforesaid,  and  that  the  balance  of  said  thirty 
thousand  staves  was  to  be  delivered  at  the  said  railroad  depot 
at  Le  Boy  aforesaid.  That  after  the  delivery  of  the  said  ten 
thousand  four  hundred  and  sixty-four  staves,  and  before  Sep- 
tember 21, 1856,  the  said  Hitchings  &  Oliver  drew  and  delivered 
about  seven  thousand  staves  at  the  railroad  depot  in  Le  Boy, 
and  piled  them  near  the  railroad  track,  in  pursuance  of  said 
modified  contract,  and  to  apply  on  the  same,  being  the  same 
staves  mentioned  and  described  in  the  complaint  That,  upon 
said  seven  thousand  staves,  one  Alonzo  S.  Upham  had  a  claim 
or  lien  for  seven  dollars  and  fifty  cents,  which  was  subsequently 
paid  by  the  defendant  in  this  action.  That  on  November  9, 
1855,  Olmstead  &  Adams  recovered  a  judgment  before  a  justioe 
of  the  peace  against  said  Oliver,  for  twenty-two  dollars  and 
sixty-eight  cents,  and  execution  was  issued  thereon,  and  the 
same  was  renewed  from  time  to  time,  and  was  finally  renewed 
August  14, 1856.  That  on  August  26, 1856,  one  Clarke  also 
duly  recovered  a  judgment  before  a  justice  of  the  peace  against 
said  Oliver,  and  execution  was  thereupon  issued  on  said  lasfc- 
mentioned  judgment  to  one  Shumway,  a  constable,  who  had 
the  execution  on  the  previous  judgment,  and  who  had  levied  on 
thirty-five  hundred  of  the  staves  in  controversy,  and  which  levy 
had  been  made  after  said  staves  had  been  delivered  at  the  depot 
at  Le  Boy  aforesaid.  That  on  August  26, 1856,  said  Clarke 
recovered  another  judgment  against  said  Oliver,  before  the 
same  justice,  for  nine  dollars  and  eighty-four  cents,  upon  which 
execution  was  issued  on  September  9, 1856. 

On  the  said  September  9  the  executions  upon  the  judgments 
of  Clarke  were  placed  in  the  hands  of  Shumway,  the  constable, 
and  he  entered  upon  them  a  memorandum  of  a  levy  on  the 
same  day.  On  September  20, 1856,  Shumway,  as  constable,  sold 
on  the  l^ree  executions  before  named,  the  whole  of  the  staves 
in  controversy,  about  seven  thousand  in  number,  three  thou- 
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Band  five  hundred  haying  been  drawn  to  the  depot,  between  the 
day  of  the  levy  and  the  day  cf  sale,  and  said  stayes  were  bid 
oil  for  defendant  and  removed  by  him. 

That  Hitchings  and  Oliver  were  jmrtners  in  getting  oat  the 
staves  in  question,  and  said  Oliver  died  a  few  days  prior  to 
October  4,  185G.  That,  on  October  14,  1856,  the  said  Hitch- 
ings, as  survivor,  made  an  assignment  and  transfer  of  all  the 
right  and  title  of  said  Hitchings  and  Oliver,  of,  in  and  to  said 
staves,  to  the  plaintiff. 

The  referee  found  the  property  in  the  staves  in  question,  at 
the  time  of  the  taking  of  them  by  the  defendant,  to  be  in  the 
plaintiff,  subject  to  the  lien  of  seven  dollars  and  fifty  cents  of 
the  said  Upham.  That  the  value  of  the  staves  at  the  time  of 
the  taking  of  the  same  by  the  defendant  was  forty-five  dollars, 
after  deducting  Upham's  lien.  That  the  damages  for  the  de- 
tention of  the  staves  were  twelve  dollars  and  forty-three  cents. 
The  referee  found,  as  conclusions  of  law : 

1.  That,  at  the  time  of  the  taking  of  the  staves,  the  pUintiff 
was  entitled  to  the  possession  of  them  as  owner. 

2.  That  the  lien  of  Upham  did  not  give  to  the  defendant  the 
right  to  take  and  hold  the  staves. 

3.  That  the  payment  of  the  lieu  of  Upham  did  not  operate 
as  an  assignment  of  the  lien  of  Upham  to  the  defendant. 

The  referee  gave  judgment  for  the  plaintiff  in  accordance 
with  his  reporL 

The  supreme  court,  at  general  term,  affirmed  the  judgment, 
upon  substantially  the  same  grounds  as  those  assigned  by  this 
court 

George  F,  Comstock,  for  defendants,  appellants ; — Cited  Oom- 
fort  V.  Kiersted ,  26  Barb.  4  72 ;  Andrews  v.  Durant,  11  JT.  F. 
(1  Keriu)  40 ;  Newcomb  v,  Cramer,  9  Barb,  402 ;  Johnson 
V.  Hunt,  11  Wend.  138 ;  Ward  v.  Shaw,  7  Id.  405 ;  Poihiw^ 
on  CorUr.  of  Sale,  part  4,  308 ;  Olyphant  v.  Baker,  5  Den.  381  f 
Add.  on  GoiUr.  223,  224;  1  Pare,  on  GofUr.  441;  Plowden, 
298;  8  Dow.  £  RH03;  5  Bam.  &  G.  862 ;  Hanson  v.  Meyer, 
6  Easty  227;  Withers  v.  List,  4  Gamp.  237;  2  Bing.  N.  C.  161; 
8  N.  H.  382;  25  Penn.  203;  18  Id.  91;  14  Maine,  400; 
8  Bam,  £  A.  321, 
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T.  B.  Siroty,  for  plaintiff,  respondent ; — ^Cited  Clark  v.  Dales, 
20  Barb.  64,  and  cases  cited ;  Scovill  v.  Griffith,  12  If.  Y. 
(2  Kern.)  509 ;  Orofoot  v.  Bennett,  2  N.  Y.  (2  Comst:)  258 ;  Tyler 
V.  Strang,  21  Barl.  198 ;  Wooster  r.  Sherwood,  25  N.  Y.  278 ; 
Grant  v.  Morse,  22  Id.  323 ;  Brainerd  i;-  Dunning,  30  Id.  216. 

By  the  Couet.— Davies,  Ch.  J,— Upon  the  facts  found  by 
the  referee  and  those  which  we  are  authorized  to  assume  he 
found,  there  is  no  serious  embarrassment  in  sustaining  this  judg- 
ment The  real  question  in  the  case  is,  in  whom  was  the  prop- 
erty of  the  seven  thousand  stares  at  the  time  of  the  levy  there- 
on by  the  constable, — in  the  plaintiff  or  in  Hitchinga  and  Oliver  ? 
The  referee  has  found  as  a  fact  that  the  property  was  in  the 
plaintiff,  subject  to  the  lien  thereon  of  XJpham  for  the  seven 
dollars  and  fifty  cents. 

If  this  were  purely  a  question  of  fact,  this  finding  is  conclu- 
sive upon  this  point  But  it  cannot  be  questioned  that  the  title 
to  the  staves  would  have  become  absolute  in  the  plaintiff  by  a 
delivery  of  them  and  an  acceptance  thereof.  Now,  the  referee 
has  distinctly  found  that  such  delivery  was  made  in  conformity 
with  the  terms  of  the  modified  contract,  and  to  sustain  the  judg* 
ment  upon  the  referee's  contract,  we  are  warranted  in  assuming 
that  he  also  found  that  the  same  had  been  accepted  by  the 
plaintiff 

These  facts  show  that  the  title  of  the  staves  was  vested  abso- 
lutely in  the  plaintiff,  and  there  was  left  no  leviable  interest  in 
the  defendant  in  the  executions  in  the  hands  of  the  constable. 

The  cases  of  Crofoot  v.  Bennett,  2  N.  Y.  (2  ComL)  258,  and 
Tyler  v.  Strong,  21  Barb.  198,  are  satisfactory  and  conclusive 
authorities  that  the  title  to  these  staves  vested  absolutely  in  the 
plaintiff,  upon  their  delivery  at  the  railroad  depot  The  general 
rule  undoubtedly  is,  that  if  goods  be  sold  while  mingled  with 
others  by  weight,  number  or  measure,  the  sale  is  incomplete,  and 
the  title  continues  with  the  seller,  until  the  bargained  property  be 
separated  and  identified.  2  Kent  Com.  496.  And  the  reason 
is  that  the  sale  cannot  apply  to  any  article  until  it  is  clearly 
designated  and  its  identity  thus  ascertained. 

In  Crofoot  v.  Bennett,  supra^  Judge  Strong  said :  **  But  if 
the  goods  are  clearly  identified,  then,  although  it  may  be  neoes- 
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sary  to  number^  weigh  or  measure  ihem^  in  order  to  ascertaii] 
what  woald  be  the  price  of  the  whole,  at  a  rate  agreed  upon  be- 
tween the  parties,  the  title  will  pass.  If  a  flock  of  sheep  is  sold 
at  so  much  the  head,  audit  is  agreed  that  they  shall  be  counted 
after  the  sale,  in  order  to  determine  the  entire  force  of  the 
whole,  the  sale  is  valid  and  complete." 

In  Tyler  v.  Strong,  supra,  a  quantity  of  lumber  was  piled  up 
and  delivered,  but  the  exact  quantity  and  the  amount  to  be  paid 
therefor  could  not  be  ascertdned,  until  a  measurement  thereof 
bad  been  made.  The  evidence  tended  to  prove  that  the  lumber 
was  piled  by  itself,  preparatory  to  shipping,  and  that  possession 
ot  the  whole  of  it  was  delivered.  The  court  say :  "  If  such  was 
the  fact,  a  measurement  was  not  necessary  to  vest  the  title  in 
the  plaintiff.  It  is  only  when  something  remains  to  be  done, 
which  is  by  the  contract  a  condition  precedent  to  the  passing 
of  the  title,  that  the  title  will  not  pass  until  the  act  be  per- 
formed.'' 

In  the  case  at  bar  nothing  remained  to  be  done  after  the  de- 
livery of  the  staves  at  the  railroad  depot,  but  to  ascertain  the 
quantity  for  the  purpose  of  determining  the  amount  to  be  paid 
therefor. 

By  the  contract  the  same  were  to  be  paid  for  at ''  seven  dol- 
lars per  thousand,  gross  eount^  Under  such  circumstances  a 
count  was  not  necessary  to  vest  the  title  in  the  plainti£  The 
correct  rule  for  determining  whether  the  title  passed  to  the  ven- 
dee, of  articles  to  be  manufactured  bv  the  vendor,  is  undoubt- 
edly  well  stated  by  Judge  Harris  in  Comfort  f.  Kiersted,  26 
Barb.  47*2.  In  that  case  the  contract  was  for  the  manu£Bu;tare 
and  delivery  of  shingles,  with  a  proviso,  that  they  would  be- 
come the  property  of  the  vendee  as  manufiKtured.  Judge 
Harris  says :  ^  Before  the  title  would  vest,  even  after  the  shin- 
gles bad  been  made,  something  must  have  been  done  which 
would  at  least  amount  to  a  constructive  defiverr.  The  shingles 
must  have  been  in  some  way  designated  and  set  apart,  so  as  to 

be  capable  of  being  identified  as  the  piopertv  of  the  par- 
chasers.*'' 

AU  these  requirements  are  fimnd  in  the  case  now  uadsr 
.constdemtion* 

It  may  be  conceded  that  the  admiason  of  the  newvpqier. 
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under  date  of  September  3, 1856,  containing  the  advertisement 
of  a  circus,  to  be  held  at  Le  Boy,  on  the  8th  of  that  month,  for 
the  purpose  of  identifying  the  day  when  the  plaintiff  was  in 
that  place,  was  not  competent  eyidence  to  prove  the  fact  that  a 
circus  was  to  be  held  there  on  that  day.  The  plaintiff  had  tes- 
tified on  his  cross-examination  that  he  was  in  Le  Boy  before 
September  15,  and  said:  ''It  was  on  the  day  of  the  circus." 
that ''  these  staves  were  then  there,  on  the  west  side  of  the 
depot,  about  7,000." 

It  was  not  claimed  on  the  part  of  the  plaintiff  that  he  did 
any  thing  with,  or  in  respect  to,  the  staves,  at  the  time  he  thus 
saw  them. 

The  constable  made  his  levy  upon  half  of  them  on  Septem- 
ber 8,  and  on  the  9th  upon  the  whole  seven  thousand.  It  is, 
therefore,  undeniable  that  the  whole  seven  thousand  staves  had 
been  delivered  at  the  railroad  depot,  anterior  to  September  8, 
in  pursuance  of  the  terms  of  the  modified  contract,  and  if  such 
delivery  vested  the  title  to  the  staves  in  the  plaintiff,  as  it  is 
believed  it  has  been  shown  it  did,  then  it  follows  that  it  was 
wholly  immaterial  upon  what  day  the  plaintiff  first  saw  the 
staves. 

The  fact  of  his  seeing  them,  or  the  time  when,  were  not  ele- 
ments in  the  vesting  the  title  to  them  in  him,  and  the  admis- 
sion of  this  newspaper  notice  worked,  therefore,  no  injury  to 
the  defendant 

These  considerations  dispose  of  all  the  grounds  urged  upon 
us  for  a  reversal  of  this  judgment. 

We  do  not  see  any  sufficient  reasons  for  such  reversal,  and 
we  are,  therefore,  of  the  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

All  the  judges  conciirred,  except  Pabkbb  and  PoBTEBy  J%L 

Judgment  affirmed,  with  costs. 
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[Ko.  1  of  thiB  nmme.] 

December^  1887. 
AAnning  4  Bobt.  675. 

In  an  action  on  a  contract  for  eervices,  to  recoTcr  compenaation  for  part 
performance,  tlie  objection  that  the  contract  was  entire,  ao  that  fall 
performance  most  be  shown,  if  not  taken  at  the  trial,  ia  not  available 
to  defendant  on  appeal. 

Where  a  master  of  a  ship  was  engaged  for  the  ontward  and  return  yoj* 
age,  at  a  monthly  compensation,  and  in  consequence  of  unaeaworthinefla 
he  abandoned  the  vojage  at  an  intermediate  port,  and  abandoned  the 
ahip  to  the  insurers,  he  cannot  recover  wagea  for  the  time  anbaequent 
to  his  ceasing  actually  to  serve  as  master. 

Oliver  N.  Jenkins  (for  whom,  on  his  death  pending  the  ao- 
tion,  Catherine  A.  Jenkins,  administratrix,  was  substituted  as 
plaintiff),  sued  David  K  Wheeler,  in  the  New  York  superior 
court,  to  recover  for  services  rendered  under  a  contract  Jen- 
kins was  engaged  by  one  Anthony  Pelletier  to  take  chaige  of 
the  bark  Pey  tona,  on  her  contemplated  voyage  from  New  York 
to  Australia ;  and  on  February  8, 1853,  entered  into  a  contract 
signed  by  defendant  (in  whose  name  the  title  to  the  bark 
stood),  substantially  as  follows:  Jenkins  agreed  to  take  chaige 
of  the  bark,  then  lying  in  the  port  of  New  York,  for  her  voy- 
age to  Australia  and  return  to  New  York,  according  to  in- 
structions given  him  by  Anthony  Pelletier,  and  to  use  his  best 
efforts  for  the  interest  of  the  bark  and  its  owners.  And  de- 
fendant agreed  to  pay  Jenkins  for  his  services,  one  hundred  and 
fifty  dolhuns  for  each  and  every  month  of  the  outward  and  re- 
turn voyage. 

Pelletier,  and  Overman  &  Gruner  owned  the  bark,  and  were 
the  only  persons  beneficially  interested  in  her  Toyag^  the  8ok 
control  of  which  was  assumed  by  Pelletier. 

On  the  trial,  the  defendant  offlsred  to  prove  that  he  signed 
the  agreement  with  Jenkins  for  Pelletier,  and  Overman  &  Om- 
ner  solely,  on  whose  behalf  he  held  the  naked  legal  title  to  the 
bark ;  that  Jenkins,  in  making  the  agreement^  gave  credit  to^ 
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and  relied  upon,  the  responsibility  of  said  Pelletier^  Oyennan 
&  Qmner,  and  not  upon  that  of  defendant.  To  this  eTidenoe 
plaintiff's  coiinsel  olgected,  and  it  was  excluded. 

It  appeared  that  tiie  bark  sailed  from  New  York  soon  after 
the  date  of  the  agreement,  bat  was  compelled,  in  the  judgment 
of  the  master^  to  put  into  the  port  of  Bahia,  South  America, 
by  reason  of  shortness  of  water;  and  again,  for  want  of  water 
and  fresh  prorisions,  after  leaving  Bahia,  to  put  into  Gape 
Town,  on  the  coast  of  Afirica ;  and  after  leaying  Gape  Town, 
having  encountered  heavy  winds,  and  lost  her  rudder,  and  being 
in  a  leaky  condition,  to  put  into  Fort  Louis,  on  the  Island  of 
Mauritius,  where  she  arrived  August  16, 1853.  On  September 
8,  following,  she  was  abandoned  to  the  underwriters  by  the 
captain,  and  advertised  for  sale ;  and  the  further  voyage  was 
then  abandoned. 

The  judge  charged  the  jury  that  plaintiff  was  entitled  to 
recover  of  defendant  one  hundred  and  fifty  dollars  a  month, 
firom  February  8, 1853,  to  November  25, 1853,  and  for  such 
further  time  as  would  be  reasonably  required  for  Jenkins  to 
return  to  New  York  from  Mauritius,  by  the  first  usual  mode 
of  conveyance  that  presented  itself  after  November  25, 1653, 
with  interest  on  the  aggregate  amount  from  February  14, 1855 ; 
unless  the  voyage  was  broken  up  through  the  unskillfulness, 
negligence,  iault  or  fraud  of  Jenkins,  in  which  event  defendant 
was  entitled  to  a  verdict ;  or  unless  some  damage  had  accrued 
to  defendant  from  the  fault,  negligence,  unskillfuhiess  or  fhiud 
of  the  captain  in  the  line  of  his  duty. 

The  jury  found  for  plaintiff,  6ve  tiiousand  two  hundred  and 
eighty-five  dollars,  being  monthly  wages  up  to  October  11, 1854, 
the  time  of  arrival  in  New  York,  and  interest  thereon  from 
February  14,  1855.  The  judgment  entered  was  affirmed,  at 
general  term,  after  deducting  from  it  the  amount  allowed  for 
wages  from  May  27, 1854,  to  October  11, 1854,  amounting  to 
six  hundred  and  seventy-five  dollars,  with  interest  from  Feb- 
ruary 14, 1855,  amounting  in  all  to  one  thousand  one  hundred 
and  ninety-five  dollars  and  fifty-three  cents. 

J.  W.  Edmonds,  for  defendant,  appellant. 
C.  If.  Black,  for  plaintiff,  respondent 
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DAYEBSy  Oh.  J. — [The  learned  judge,  after  stating  the  EgictB, 
and  reviewing  Van  Bokelin  t;.  Ingeraoll,  5  Wend.  315 ;  Maoy  v. 
Wheeler,  30  N.  Y.  231 ;  McMillan  t;.  Yanderlip,  12  Johns.  165 ; 
Beab  v.  Moor,  19  Id.  337 ;  Webb  a  Dnckingfield,  13  Id.  390 ; 
Bnrrill  v.  Oleeman,  17  Id.  72;  Smith  v.  Brady,  17  If.  F.  173; 
Gnnningham  v.  Jones,  20  Id.  486 ;  Baker  v.  Higgins,  21  Id. 
397 ;  Oakley  t;.  Morton,  11  Id.  25 ;  Harmony  v.  Bingham,  12 
Id.  99 ;  Tompkins  v.  Dudley,  25  Id.  272 ;  Adams  v  Nichols,  19 
Pick.  275,  expressed  the  opinion  that  the  contract  of  the  plain- 
tifl's  intestate  with  the  defendant  was  for  the  round  Yoyage, 
and  an  entirety;  and  that  the  compensation,  therein  specified, 
was  to  be  made  on  its  performance ;  that  such  performance 
was  a  condition  precedent,  and  no  action  could  be  main- 
tained until  such  performance  had  taken  place;  unless  the 
party,  upon  whom  such  performance  rested,  established  a  Yalid 
and  legal  excuse  for  such  omission  or  non-performance;  that 
none  such  had  been  shown  in  this  case,  and,  as  a  consequence, 
neither  the  plaintiff  nor  her  intestate  was  entitled  to  claim  such 
compensation.  The  majority  of  the  court  not  concurring  in 
this  Yiew,  the  opinion  concluded  as  foUows :] 

The  majority  of  the  judges,  are,  however,  of  the  opinion,  that 
this  point  was  not  raised  upon  the  trial  of  this  action,  and 
therefore,  is  not  now  available  to  the  defendant  But  they  are  of 
the  opinion,  that  the  exception  to  the  charge,  as  to  the  time  for 
which  wages  were  recoverable,  if  recoverable  at  all,  that  they 
could  not  be  recoverable  for  a  longer  period  than  firom  the  in- 
ception of  the  contract  sued  on,  to  the  breaking  up  of  the  yoy- 
age, presents  the  question  distinctly,  for  what  period  of  time 
the  plaintiff  is  entitled  to  recover  the  wages  of  the  captain,  firom 
the  defendant.  This  court  is  of  the  opinion,  that  such  recoyeiy 
must  be  confined  to  the  period  during  which  Oaptain  Jenkins 
performed  the  services  as  master,  namely,  from  the  time  of  the 
inception  of  the  voyage  on  February  8, 1853,  to  the  date  of  its 
abandonment  and  breaking  up,  September  8,  1853. 

The  judgment  appealed  from  is  therefore  affirmed,  without 
oosts  of  this  appeal,  if  the  plaintiff  elects  and  consents  to  deduct 
all  allowances  for  wages  after  September  8, 1853,  and  interoat 
thereon  included  in  the  judgment  If  she  does  not  bo  elect  and 
consent,  within  twenty  days  after  notice  of  this  judgment^  then 
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the  said  judgment  is  reversedy  and  a  new  trial  ordered,  costs  to 
abide  the  event 

All  the  jadges  concorred  in  this  oonclusion. 

Judgment,  if  plaintiff  accepts  the  above  terms,  aflirmed; 
otherwise  reversed  and  new  trial  ordered,  costs  to  abide  event. 


JENKINS  V.  WHEELEB. 

[No.  3  of  this  name.] 
December,  1867. 

WhsTO  the  nominal  owner  of  *  yewel  exeeatee  a  mortgage  thereon  to 
■eeore  monej  loaned  to  the  real  owner,  for  the  benefit  of  the  yeaaelt 
the  mortgage  contidnlng  no  coTenant  b j  the  mortgagor  to  paj,  he  is 
not  penonaUj  liable  for  the  debl 

Oliver  N.  Jenkins  (for  whom,  on  his  death  pending  the  ac- 
tion, Catharine  A.  Jenkins,  administratrix,  was  substituted  as 
plaintiff)  brought  this  action  in  the  New  York  superior  court, 
against  David  K  Wheeler. 

The  fiEtcts  appear  in  the  opinion. 

C.  N.  Black,  for  plaintiff,  appellant. 

J.  W.  Edmonds,  for  defendant,  respondent 

Bt  thb  Ooubt.— Datiss,  OIl  J. — The  complaint  avers  that 
Oliver  N.  Jenkins,  the  plaintiff's  intestate,  on  February  8» 
1863,  loaned  to  the  defendant  the  sum  of  two  thousand  dollars^ 
and  as  a  security  therefor,  the  defendant  executed  to  him  a 
mortgage  on  five-eighths  of  the  bark  Peytona,  then  lying  in  the 
port  of  New  York.  That,  at  the  time  said  loan  was  made,  and 
as  a  condition  for  making  the  same,  the  defendant  agreed  to  ob- 
tain an  insurance  on  said  flve-eighttis  of  said  bark,  in  the  sum 
of  two  thousand  five  hundred  dollars,  for  the  benefit  of  the 
plaintiff  and  payable  to  or  to  be  assigned  to  him.  That  after- 
ward the  vessel  sailed  fiom  New  York,  and  on  August  16, 
1883,  was  damaged  and  fbund  unseaworthy,  and  was  abandoned 
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to  the  nuderwriten ;  and  that,  as  plaintiff  belierea^  large  rami 
of  money  had  been  collected  by  the  defendant  for  insuranoe 
effected  by  said  defendant  npon  said  bark.  That  plaintiff  had 
demanded  said  policies  of  insurance  from  said  defendant^  irhieh 
he  wholly  neglects  to  deliver  to  him.  Plaintiff  ayers  that  he 
would  not  haye  loaned  the  said  sum  of  two  thousand  dollars 
except  upon  the  promise  of  said  defendant  to  effect  said  insur- 
ance. Plaintiff  says,  that  in  consequence  of  the  defendant  fiftil- 
ing,  neglecting  and  refusing  to  deliyer  said  policies  of  insnrance 
to  the  plaintiff,  or  to  account  to  him  as  aforesaid,  he  had  sus- 
tained damage  to  the  amount  of  two  thousand  doUars,  and  in- 
terest fh)m  February  8,  1853.  Wherefore  said  plaintiff  de- 
manded judgment  for  said  sum  and  interest 

Defendant,  by  his  answer,  denied  that  said  Jenkins  loaned 
him  two  thousand  dollars  on  said  February  8, 1853.  The  de  - 
fendant  admits  that  he  executed  a  mortgage  to  the  said  plain- 
tiff, but  denies  that  the  mon^y  therein  mentioned  was  loaned  to 
him,  but  ayers  that  the  mortgage  was  executed  to  secure  a  loan 
of  the  sum  of  two  thousand  dollars,  made  by  said  Jenkins  to 
Anthony  Pelletier,  and  that  said  mortgage  was  executed  as  col- 
lateral security  for  the  same.  That  said  bark,  her  tackle,  fteiy 
was  in  possession  of  the  plaintiff,  Jenkins,  at  the  time  of 
said  mortgage,  and  that  defendant  was  neyer  the  owner  thereof. 
That  said  plaintiff  weU  knew,  at  the  time  of  said  loan,  that 
the  defendant  was  not  the  owner  of  said  bark,  and  had  no  inter- 
est whatever  in  it,  and  that  said  mortgage  was  issued  by  the 
defendant,  because  said  bark  stood  in  his  name  at  the  custom- 
house and  for  no  other  reason  whatever.  Defendant  denied 
that  he  ever  agreed  to  obtain  said  insurance  for  said  JenkinSi 
He  also  denied  that  the  underwriters  had  ever  paid  him  any 
sum  of  money  whatever  on  insurance  policies  effected  by  him 
OQ  said  bark.  Defendant  also  denied  all  the  other  all^yitioM 
of  the  complaint. 

The  plaintifl^  Jenkms,  having  died,  the  aotiaa  was  eoatinued 
in  the  name  of  the  present  phdntifl^  his  rapreeentative. 

Upon  the  trial,  the  plaintiff  prodooed  the  mortgage,  dated 
February  5, 1856,  execnted  by  the  defendant  Wheeler,  which 
was  given  upon  five-eighths  of  said  back,  te  aeoure  the  iam  of 
two  thoiuand  dollar^  but  which  oontained  no  oovenaafi  or 
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agreement  to  pay  the  same,  by  said  defendant,  Wheeler,  but  the 
defeasance  clause  was  in  these  words:  ^Prorided,  nererthelesi^ 
fliat  if  Anthony  Pelletier,  hm  ezecntors,  Ac,  or  any  of  them, 
do  and  shall  well  and  tnxly  pay  nnto  the  said  Oliyer  TS.  Jen- 
kins, his  executors,  ftc,  the  sum  of  two  thousand  dollars  and 
interest  at  the  rate  of  seven  per  cent,  per  annum,  on  or  before 
one  year  from  the  date  thereof,  then  these  presents  and  every- 
thing  therein  contained  should  cease  and  be  void,  otherwise  to 
remain  in  full  force  and  virtue.'' 

It  also  appeared,  that,  on  said  February  5, 1853,  Qie  said 
Pelletier  made  and  executed,  and  delivered  to  said  Jenkins,  his 
bond  in  the  penal  sum  of  four  thousand  dollars,  conditioned 
to  pay  the  sum  of  two  thousand  dollars  on  or  before  one  year 
from  the  date  thereof,  with  interest  thereon  at  the  rate  of  seven 
per  cent  per  annum,  and  which  eontained  this  clause :  *^  which 
said  sum  is  secured  to  be  paid  by  a  certain  mortgage  of  even 
date  herewith,  on  the  bark  Peytona  (now  lying  at  the  port  of 
Kew  York),  and  if  said  mortgage  is  paid  according  to  the  con- 
ditionsr  therein  expressed,"  then  that  obligation  was  to  be  void. 

The  mortgage  and  this  bond  demonstrate  conclusively,  that 
tiiis  sum  of  two  thousand  dollars  was,  in  fact,  loaned  by  Jen- 
kins to  PeHetier.  In  addition,  Pelletier,  a  witness  on  the  part 
of  the  plaintiff,  testified  that  Jenkins  was  to  loan  the  two  thou- 
sand dollars  to  him  for  bis  (witness^  benefit,  and  that  he  waa 
to  secure  him  by  his  bond  and  a  mortgage  on  the  ship.  He 
also  testified,  that  Jenkins  had  agreed  to  loan  him  two  thou- 
sand doUars,  and  that  he  took  Jenkins  to  the  defendant's  office 
to  prepare  the  paper  which  he  was  to  give  to  Jenkins  to  secure 
him  for  the  loan. 

There  was  no  confiicting  testimony  on  this  point,  and  it  is 
v«ry  clear,  therefore,  that  Jenkins  did  not  loan  the  two  thou- 
sand dollars  to  the  defendant,  but  that  it  was  loaned  by  him  to 
Pelletier. 

Squally  satisfiustory  if  the  proof  of  the  alleged  agreement  by 
Wheeler,  to  procure  for  Jenkins  a  policy  of  insurance  on  the 
vessel  to  the  amount  of  two  thousand  five  hundred  dollars.  A 
witness  testified,  that  Jenkins  and  Wheeler  were  in  his  offlee 
about  the  time  Jenkins  was  to  sail,  and  he  overheard  a  conver- 
satiott  between  Jenkins  and  a  brother  of  the  witness^  Wbedev 
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being  present;  and  at  the  same  time,  the  witness'  brother  de- 
liyered  Jenkins  some  money.  Jenkins  tamed  toward  the 
oonnter,  and  said  there  were  certain  papers  that  were  not  then 
ready,  but  that  Mr.  Wheeler  would  get  them  ready,  and  indosa 
them  in  an  envelope  and  send  them  to  the  office  for  us  to 
transmit  to  his  wife,  Mr&  Jenkins ;  he  mentioned  what  papers 
they  were;  he  mentioned  that  there  was  to  be  an  agreement^  a 
bond  and  mortgage,  and  a  policy  of  insurance;  he  did  not 
state  for  how  much.  This  witness  said  he  did  not  see  Jenkins 
pass  any  money  to  Wheeler. 

The  witness  was  asked,  **  Was  there  anything  said  as  to  what 
the  policy  of  insurance  was  to  be  upon  ?^  Answer:  ^ I  can't 
say,  any  more  than  it  was  to  secure  this  loan;  I  can't  say  what 
it  was  to  be  upon."  He  was  then  asked,  ^Did  Wheeler  say 
anything  that  you  recollected  particularly?"  Answer:  ^He 
made  no  objection."  It  thus  afflrmatiyely  appears  that  the  de- 
fendant made  no  agreement  to  procure  a  policy  of  insurance^ 
or  promised  to  procure  one.  The  witness  Pelletier  testified, 
that  ^'  the  ship  was  mine,  and  I  had  to  secure  Jenkins  for  the 
money  that  went  to  my  benefit,  .  •  .  therefore,  I  was  in  duty 
bound  to  insure  ifc,  as  it  was  far  more  valuable  to  the  Tessel; 
I  promised  Captain  Jenkins  I  would  see  him  insured  before  he 
would  see  Mr.  Wheeler."  This  witness  also  testified,  that  he 
effected  an  insurance  for  the  full  yalue  of  the  yesseL  He  far- 
ther testified,  that  the  two  thousand  dollars  receiyed  from 
Jenkins,  went  to  his  benefit  in  the  account  with  Overman  & 
Gruner. 

This  evidence  ftimishes  no  basis  for  the  allegation  that  the 
defendant  engaged,  or  promised  to  effect  an  insurance  on  the 
vessel,  as  security  for  the  loan  of  two  thousand  doUara.  That 
loan  was  made  to  Pelletier,  the  money  received  by  him,  n^;o- 
tiated  by  him  with  Jenkins^  and  the  engagement  and  promise 
to  procure  the  insurance  for  the  benefit  of  Jenkins,  were  OAde 
by  Pelletier.  There  is  no  evidence  that  any  such  engagement 
or  promise  was  ever  made  by  the  defendant  Neither  was  there 
any  liability  created,  as  against  the  defendant,  by  reason  of 
this  loan  to  Pelletier,  assuming  that  it  was  made  for  the  benefit 
of  the  vessel,  from  the  circumstance  that  the  title  stood  in  the 
defendant's  name  at  the  ouscom-Jiouse.     The  defendant  was 
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not  in  poesession  of  the  yesflel,  and  did  not  control  it.  The 
question  of  his  liability,  in  this  aspect,  was  settled  by  this 
conrt  in  the  case  of  Macy  v.  Wheeler,  30  JVl  T.  231. 

The  plaintiff  was  properly  nonsuited,  and  the  judgment  there- 
on should  be  afBrmed,  with  costa 

All  the  judges  ooncurred. 

Judgment  affirmed,  with  oost& 


JESSOP  V.  MILLER 

September,  1864. 

The  iorety  in  the  ondextaking  glTen  to  obtain  a  proyisional  remedy  la 
an  aetion,  la  aoi  ineompetent  ae  a  witneea,  for  be  la  not  a  peraon  lor 
wboae  benefit  the  action  ia  proeecated  or  defended. 

Asiigneei  lor  benefit  of  crediton,  wbo  innocently  and  without  notioe 
take  poeeeasion  of  chattela  of  which  their  aeaignor  tortiously  acquired 
poeaeeaion,  are  not  liable  in  an  action  bj  the  true  owner  for  their  re- 
covery,  without  demand  and  refusal.* 

A  demand  should  be  made  on  each  of  Beveral  such  aieigneee ;  but  on 
proof  of  demand  on,  and  refusal  hj,  either  one,  plaintifi*  may  recover 
against  him  without  proof  of  a  demand  on  the  other. 

A  refusal  to  deliver  plaintiff's  property  to  liim  upon  demand,  may  be  l^ft 
to  the  jury  as  presumptive  evidence  of  a  conversion  before  the  bring- 
ing of  the  action,!  although  the  demand  was  made  after  the  papers 
in  the  action  were  deUvefed  to  the  sheriff. 

Upon  the  question  of  the  validity  of  a  sale  made  on  condition  as  to  pay- 
ment, the  condition  not  being  performed,  the  intent  of  the  purchaser 
to  pay  or  not  Is  immaterial,  where  no  fraud  is  imputed  to  him,  or  where 
he  testified  that  he  had  no  intention  of  taking  the  goods ;  and  it  ia  not 
error  to  exclude  an  inquiry  as  to  whether  he  intended  to  pay. 

Thomas  and  Sidney  Jessop  sued  Stephen  C.  Miller,  Greorge 
N.  Furguson  and  Miles  White,  in  the  supreme  court,  to  rucover 
possession  of  nine  cases  of  steel,  belonging  to  plaintiffs,  whiolW 
they  alleged  defendant  had  beccnnc  possessed  of  and  wrongfoBjr 
detained 

*  Compare  King  v.  Fitch,  in  this  series ;  and  Chambers  v.  Lewis,  96  if. 
r.454. 
t  ated  in  McBntee  e.  N.  J.  Steamboat  Co.,  49  N.  T.  H. 
29 
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White  was  a  mamifiictnrer  of  steel,  and  pnrchased,  or  n^o- 
tiated  with  plaintiflBs,  to  purchase  trom  them  the  steel  now  in 
salty  and  in  conseqnenoe  of  their  negotiation,  they  sent  the 
steel  to  his  factory.  White  broke  and  partly  manalactured 
the  steel,  and  subsequently  fiuled,  and  made  an  assignment  of 
all  his  property  to  Miller  and  Furguson,  the  other  defendant& 
The  plaintifBs  then  commenced  this  action  to  regain  the  steel, 
and  took  proceedings  of  claim  and  deliyery,  as  a  proTisional 
remedy  under  the  Code  of  Procedure,  for  tiiat  purpose.  The 
papers  in  the  suit  were  deliyered  to  the  sheriff  for  senrioe  before 
any  demand  was  made  for  a  return  of  the  steeL 

The  question  on  tiie  trial  was  whether  plain  tifEs  made  merely 
a  conditional  sale,  as  they  alleged,  to  take  effect  only  on  the  de- 
livery to  them  of  White's  notes  indorsed  by  the  firm  of  John- 
son, Gammel  &  Co.,  of  New  York ;  or  whether,  as  Miller  and 
Furguson  claimed,  tilie  sale  was  absolute,  and  yested  the  title  in 
White  without  payment  Miller  and  Furguson  also  insisted 
that  if  the  sale  were  originally  conditional,  the  condition  had 
been  waiyed.  Plaintiff  gaye  evidence  in  support  of  their 
claim.  Their  principal  witness  was  their  agent,  Stagg,  who 
was  their  surety  on  the  undertaking  given  on  their  part  in  the 
proceedings  of  claim  and  delivery.  He  was  objected  to  on 
this  ground,  but  admitted  by  the  court 

The  receipt  of  the  nine  cases  at  White's  shop  in  October  or 
early  in  November,  1852,  was  admitted.  The  assignment  was 
made  December  8,  following,  and  was  expressed  to  convey  all 
White's  property. 

On  the  part  of  the  defendants.  White  was  called  as  a  witness, 
and  testified,  among  other  things,  that  he  only  ordered  one 
case  of  steel,  and  that  the  nine  cases  in  suit  were  sent  him  in 
addition.  -  He  was  then  asked  by  defendants'  counsel,  •*  When 
you  bought  the  steel  did  you  intend  to  pay  for  it?"  This* 
question  was  excluded.  Other  details  of  the  evidence  appear 
in  the  opinion. 

Amoncr  other  instructions,  the  court  charged  the  juiy,  that 
if  they  should  be  satisfied  from  the  evidence  that  the  sale  to 
White  was  not  absolute,  and  that  at  the  commencement  of  tlie 
suit  there  was  a  detention  of  the  property  by  defendant^ 
were  entitled  to  recover.    Also  that  it  was  for  the 
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the  jury  to  say  from  the  evidence,  what  amount  of  the  steel 
had  come  to  tiie  posBeaaion  or  control  of  Miller  &  Forgason, 
as  assignees  of  White. 

To  the  latter  instruction,  as  also  to  a  refusal  to  charge  specif- 
ically that  the  assignees  were  not  liable  for  steel  not  shown  to 
be  actuaUy  in  their  control  at  the  commencement  of  the  ao- 
tion,  and  that  White  was  not  liable,  there  being  no  eyidence 
that  he  then  had  possession  or  control, — defendants  seyerally 
excepted.  Other  exceptions,  and  the  motion  for  nonsuit^  ap* 
pear  in  the  opinion. 

The  yerdict  found  for  plaintifGs  for  nine  hundred  and  two 
dollars  and  seyenty-cight  cents,  was  set  aside  at  special  term, 
on  the  ground  that  the  court  should  haye  charged  as  requested, 
that  the  assignment,  alone,  was  not  enough  to  show  that  the 
assignees  had  possession  of  the  assigned  property,  and  that 
there  was  no  eyidence  that  White  had  anything  to  do  with  it 
after  the  assignment,  nor  of  a  joint  conyersion  by  White  and 
the  assignees ;  and  that  the  latter  were  not  liable  till  after  re* 
ftisal  to  deliver  on  a  demand  made. 

The  supreme  court,  at  general  term,  were  of  opinion  that  the 
exceptions  to  the  refusals  to  charge  were  insufficient  to  raise 
these  questions,  inasmuch  as  neither  request  covered  a  precise 
and  single  ground  of  defense,  stated  separately  from  other 
points  of  law  or  foots ;  but  that  there  ought  to  be  a  new  trial 
because  there  was  no  eyidence  to  sustain  a  yerdict  of  a  joint  efo- 
tention; — that  the  plaintafis'  claim,  that  to  make  this  ground 
available,  there  shoidd  have  been  a  pleading  of  the  miqoinder 
of  the  defendants,  could  not  be  allowed;  for  the  action,  sound- 
ing in  tort,  was  in  its  nature  several,  and  there  may  be  a  verdict 
for  one  defendant  and  against  another;  and  the  verdict  should 
be  determined  not  by  the  pleadings,  but  by  the  proofs ; — that 
the  assignment  was  an  open,  avowed,  general  assignment,  for 
the  benefit  of  creditors;  and  there  was  no  evidence  that  it  bad 
particular  reference  to  the  property  in  question,  or  to  a  oover- 
ing  up  of  either  the  title  to  or  the  possession  of  it. 

From  this  decision  the  plaintfflii  appealed,  stipulating  for 
judgment  final  against  them,  if  the  order  should  be  affirmed. 
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H.  O.  Wheaton,  for  plaintilTgy  appellauts; — As  to  witness,  cited 
Neas  V.  Mercer,  15  Barb.  375,  382 ;  Gatlin  v.  Hanson,  1  Duer, 
306 ;  Western  v.  Hatch,  9  How.  Pr.  444  As  to  oonrersion, 
Allen  V.  Grarj,  10  Wend.  349 ;  Brockway  v.  Bnmap,  16  Bari. 
309 ;  Ely  v.  Ehle,  3  K  T.  (3  ComBi.)  506 ;  Van  Neste  v.  Con- 
oyer,  20  Barh.  647;  Ward  v.  Woodbum,  27  Barh.  346;  Doug- 
lass V.  Howland,  24  Wend.  35,  45.  As  to  the  demand  and 
joint  liability,  Acker  v.  Campbell,  23  Wend.  372 ;  Waterbnry  «. 
Westenrelt,  9  N.  Y.  (6  SOd.)  69a 

John  K.  Porter,  for  defendants,  q)pellant8 ;— As  to  witness, 
cited  Gatlin  v.  Hanson  (abotfe);  Howland  v.  Willett,  9  If. 
Y.  (6  8M.)  170.  That  demand  after  imit  was  not  saffident^ 
Barrett  v.  Warren,  3  JTtS,  348;  Foller  v.  Lewis,  13  Hem. 
Pr.  219. 

By  thb  Court.— Mullik,  J.— The  first  aDq^  error  pre- 
sented by  the  record  in  this  case  is  the  admission  of  Stagg  as  % 
witness  for  the  plaintiff,  he  beings  as  it  is  claimed,  a  person  for 
whose  immediate  benefit  the  action  is  prosecuted,  having  signed 
the  undertaking  required  by  the  Code  to  be  giyen  in  proceed- 
ings for  the  claim  and  delivery  of  property. 

Stagg  could  derive  no  benefit  whatever  from  the  suit»  except 
by  being  released  firom  his  undertaking.     He  had  an  interest 
which,  under  the  former  practice,  would  have  excluded  him 
firom  being  a  witness,  until  another  undertaking  had  been  sub- 
stituted*   Interest  is  no  longer  a  ground  for  exclusion.    Stagg 
had  no  power,  as  surety  in  the  undertaking,  to  control  the  suit^ 
nor  to  appropriate  to  his  own  use  any  part  of  its  proceeds.  The 
action  was  not  prosecuted  for  his  benefit,  directly  or  indirectly 
If  a  person  can  neither  control  the  action  nor  appropriate  ite 
proceeds,  it  is  di£Bcult  to  understand  how  it  can  be  said  to  be 
prosecuted  for  his  benefit     The  defendants  counsel  seems  to 
think  that  Stagg  was  to  be  treated  as  if  he  bad  indemnified 
some  person  for  the  taking  of  the  property.    By  section  209  of 
the  Code,  the  undertaking  is  for  the  prosecution  of  the  action, 
the  TOtum  of  the  proper^,  upon  the  payment  to  the  defbndant 
of  such  sum  as  may  be  recovered  against  the  plaintift     The 
inretiesaie  to  be  approved  by  the  aherift  and  he  is  liftble  ix> 
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the  defendants  for  the  sufBciency  of  the  sureties,  until  the  ob- 
jection to  them  is  waived,  or  they  haye  justified,  or  new  sure- 
ties be  substituted  and  been  justified.  The  action  not  being 
against  tiie  sheriff  indemnity  to  him  oould  not  conyert  the 
surety  into  a  person  for  whose  immediate  benefit  the  suit  was 
prosecuted.  And  indemnity  to  tiie  defendants  in  the  action, 
could  not  work  out  any  greater  change  in  the  relations  of  the 
witness  to  the  action.  The  case  of  Howland  v.  Willett,  9  N. 
T.  170,  has  no  application  to  the  case.  In  that  case  the  de- 
fendant was  sued  as  sheriff,  for  unlawfully  taking  the  plaintiff's 
property,  and  Edward  Dwight  was  offered  as  a  witness  on  the 
part  of  the  defendant,  and  it  appearing  that  he  was  a  partner 
in  the  firm  by  which  the  judgment  was  recoyered,  on  which 
the  property  in  question  was  seized,  and  that  the  judgment 
bad  been  assigned  to  said  Dwight,  and  that  he  claimed  the 
property  and  had  indemnified  the  dieriff,  it  was  held  that  he 
was  a  person  for  whose  immediate  benefit  the  action  was  pros- 
ecuted, and  that  he  was,  therefore,  incompetent  There  is  no 
resemblance  in  the  cases.  The  witness  Stagg  had  not  indem- 
nified any  person  to  the  litigation,  unless  it  was  the  defendant, 
and  such  indemnity  does  not  afiect  the  question  of  the  com- 
petency of  the  indemnitor  as  a  witness. 

When  the  person  offered  as  a  witness  is  legally  or  equitably 
the  owner  of  the  property  and  entitled  to  its  proceeds,  or  was 
entitled  himself  to  the  benefits  of  litigation  by  indenmity 
giyen  to  another,  he  is  a  person  for  whose  benefit  the  action 
is  prosecuted  or  defended.  If  he  is  a  mere  surety  to  enable 
another  to  prosecute  or  defend  an  action  he  is  not  a  person  for 
whose  benefit  the  action  is  prosecuted  or  defended,  and  is  not 
rendered  incompetent  as  a  witness  under  section  299  of  the 
Code.* 

The  counsel  for  the  defendants  Miller  and  Ferguson,  on  the 
dose  of  the  plaintiff^s  case,  moyed  to  dismiss  the  complaint  on 
the  grounds  that  the  goods  in  question  were  sold  upon  the 
credit  of  Johnson,  Oammel  ft  Oa,  and  not  of  White,  and  that 
no  demand  was  made  on  either  of  the  assignees  until  after  suit 

*  Tliis  section  hM  lince  been  amended  eo  as  to  tdmit  parties  withomt 
ref  ereaoe  to  interest,  except  as  against  exeeators,  4a 
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commenced.    The  motion  was  denied,  and  the  defendant's 
counsel  excepted. 

The  witness  Stagg  had  testified,  before  the  plaintiflb  rested, 
that  he  was  one  of  the  plaintifiTs  agents,  and  as  such  negotiated 
the  sale  to  White;  and  that  White  offered  to  him,  as  in- 
dorsers  of  his  paper  for  the  steel  he  might  purchase,  the  firm  o 
Johnson,  Camrael  &  Ga,  and  that  he  told  White  he  would  ac- 
cept them  as  indorsers,  and  it  was  upon  the  condition  that  th^ 
should  become  such  that  the  sale  of  the  steel  was  made.  It  is  a 
yerj  graye  mistake,  therefore,  to  say  that  the  sale  was  made  on 
the  credit  of  White  alone,  and  not  on  that  of  Johnson,  Cammel 
&  Go,  alsa 

If  the  steel  was  held  on  a  condition  that  was  not  complied 
with,  the  title  neyer  passed  from  the  plaintiffs,  and  White  ac» 
quired  no  title  thereto,  nor  could  he  conrey  any  to  the  as- 
signees. Acker  v.  Gampbell,  23  Wend.  372 ;  Leyen  v.  Smith, 
1  Den.  571 ;  Haggerty  v.  Palmer,  6  Johns.  Ch.  437;  The  same 
V.  Duane,  1  Paigey  321 ;  Gary  v.  Hotailing,  1  Hilly  311 ;  Smith 
V.  Lynes,  5  X.  Y.  41 ;  Olmstead  v.  Hotailing,  1  J?iff,  317.* 

In  order  to  maintain  an  action  against  White,  no  demand 
was  necessary.  His  act  was  tortious,  and  he  was  liable  in 
trespass  for  the  unlawful  taking.  Farrington  v.  Payne,  15 
Johns.  43L 

But  as  the  assignees  acquirsd  possession  of  the  property 
innocently,  without  notice  of  any  defect  of  title  in  White,  an 
action  could  not  be  maintained  against  them  until  aftec 
demand  and  refusal    Hall  r.  Bobinson,  2  X.  T.  293. 

The  assignees  not  being  partners,  a  demand  must  be  mAde 
upon  each,  in  order  to  maintain  a  joint  action.  Mitchell  ft. 
Williams,  4  BiOy  13.  It  is  not  pretended  that  any  demand  was 
made  of  Ferguson,  and  hence  the  action  as  against  him  was  not 
sustained*  There  was  eyidence  sofficient  to  cany  the  case  to 
the  jury  on  the  question  whether  a  demand  was  noAde  of  the 
pfoperty  of  Miller,  and  whether  theie  was  a  lefosal  by  him; 
and  the  jury  must  haye  found  sach  demand  and  lefaad, » 
without  it,  there  was  no  eyidence  of  detention  by  the 
referred  to  by  the  judge  in  his  charge  to  the  jury. 

•8MUio6lU]aidv.Baig«tt.40X  T.  314,  ud  cms  Ihm  dtod. 
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I  do  not  understand  the  respondent's  counsel  to  contend  that 
there  was  not  a  demand  and  refusal  by  Miller ;  but  the  objec- 
tion is  that  it  was  after  suit  brought ;  the  papers  in  suit  hay- 
ing been  delivered  to  the  sheriff  fkt  11  A.  m.,  and  the  demand 
not  being  made  till  1  p.  H.  of  the  same  day. 

A  demand  and  refusal  do  not  constitute  a  conversion  of 
property.  They  are  but  evidence  of  a  conversion,  and  the  con- 
version of  which  they  are  the  evidence  is  prior  to  the  demand 
and  refusal  2  Phil  on  Ev.  226 ;  Caw.  &  HxXCb  edition.  The 
learned  authors  say :  '^The  refusal  of  the  defendant  may  be  evi- 
dence of  a  conversion  at  an  antecedent  period ;  as  when  deeds 
were  in  the  possession  of  the  defendant  prior  to  Michaelmas  term, 
and  the  demand  and  refusal  were  proved  to  have  been  made  on 
the  day  after  that  time,  the  court  held  it  to  be  evidence  of 
a  conversion  before  the  time."  Milton  v.  Endlestom,  5  Barn.  £ 
Aid.  87,  was  trover  for  certain  deeds  that  were  shown  to  have- 
been  in  the  defendant's  hands  before  the  Michaelmas  term. 
The  bill  was  entitled  generally  of  that  term,  the  memorandum 
showed  it  was  filed  on  November  28,  but  it  was  not  in  fact  filed 
until  December  24.  The  demand  was  made  on  November  29. 
The  evidence  of  the  actual  time  of  filing  was  objected  to  as  con- 
tradicting the  record.  But  the  court  held  it  admissible ;  and 
they  say  a  demand  and  refusal  is  evidence  of  a  prior  conver- 
sion ;  and  as  the  deeds  were  in  the  defendants'  hands  prior  to 
Michaelmas  term,  there  was  evidence  for  the  jury  of  a  conver- 
ion  before  that  period. 

In  Morris  v.  Pugh,  3  Burr.  1241,  the  same  question  arose  as 
to  whether  the  actual  time  of  filing  the  bill  could  be  shown  in 
opposition  to  the  recital  in  the  record;  and  it  was  held  that  it 
might  And  Lord  Mansfield  takes  occasion  to  say:  ^^Befuaal 
upon  demand  is  not  an  actual  conversion,  but  evidence  of  it 
If  the  refusal  on  May  2  had  really  been  after  the  action  brought^ 
I  ought  to  have  left  it  to  the  jury  as  evidence  of  a  conversion 
before  the  bringing  of  the  action." 

In  the  case  before  us  it  is  shown  that  the  assignment  was 
made  and  delivered  on  December  8.  The  action  was  com- 
menced on  or  about  December  17,  and  it  was  on  the  same  day 
the  demand  was  made.  The  demand  and  refusal  were,  under 
the  cases  cited,  evidence  to  go  to  the  jury  of  a  conversion  as 
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early  as  December  8 ;  that  is  to  say,  refusal  to  deliyer  to  the 
true  owner  on  demand,  is  eyidence,  in  the  absence  of  all  ex- 
planation,  that  the  party  refused  it  with  the  intent  to  set  the 
real  owner's  right  at  defiance.  The  jory  was  justified  in  find- 
ing a  conyersion  before  suit  brought  Miller  is,  therefore, 
liable  to  the  plaintiffs  for  the  yalue  of  the  property. 

It  was  held  in  Nicholas  v.  Michael,  23  .V.  F.  264,  that  the 
fraudulent  yendee  of  goods,  and  his  assignee  thereof  for  the 
benefit  of  creditors,  are  liable  to  a  joint  action  by  the  yendor 
to  i^coyer  the  possession.  White  was,  therefore,  liable  jointly 
with  Miller  and  Ferguson  for  a  oonyersion  of  the  steel,  and  as 
to  him  no  demand  was  necessary. 

The  court  was  requested  to  charge  the  jury,  that  there  was 
no  eyidence  to  warrant  them  in  finding  that  the  whole  of  the 
steel  claimed  in  this  action  eyer  came  to  the  possessiGn,  or 
under  the  control  of^  the  defendants.  Miller  &  Ferguson.  The 
court  declined  so  to  chaise.  All  the  steel  sold  by  the  plaintiila 
to  White  was  receiyed  by  him  and  taken  to  his  diop^  There  is 
no  proof  that  he  sold  a  pound  of  ii,  or  that,  by  the  course  of 
busness  in  his  shop,  a  sale  of  any  part  of  it  might  be  inferred. 
Ab  between  the  plaintiff^  and  White,  theane  could  be  no  doubt 
but  that  at  the  time  of  the  aasfgnmeni  he  luid  in  his  posaeaskm 
all  the  steel  K>ught  of  the  p]ainti&  And  it  seons  to  me  the 
inference  is  equally  strong  against  the  assgufes.  By  the  at- 
signment  they  tw^k  all  penonal  pxv>perpr.  i<n>1&  machinery,  ftc, 
in  the  ax  factorr.  and  all  iron,  sml  sNck  and  maieriab  fer 
l^ing  manufaiMUKd.  and  aZl  axes  aad  oiher  edged  tc^ob.  mami- 
Cftcraiv>i  or  in  pvvKiMS  of  lieinr  macufaes^red.  aaod  sui^  P^nij 
maaufiCtuT^i^  az>d  all  manu&riTmed  arsides  in  Ae  liaads  of 
c>M&miss6i>n  neivkants..  or  i>dH!f  d£«Iers.  &&.  Ac  If  ZK»e  had 
K^f'a  jo3d  by  Wh:»s.  tlie&i  all  ibe  sseel  ww  obi  hasd  m  han^ 
VMffisfanssY^  in  pcvvns  of  masi;s&n3E2«.  cir  in  ibe  baads  of 
deaier!;.    Tbe  pbEzxE^  carp  a3  tlie  eiilesMie  as  to  tbe  poaeft- 

skc  %^  ibe  rccwrrr  Vy  i^  sassnMS  wikkb  die  ]ia2ia<e  of  the 

«...  ^^ 

oaw  «£B2n«d  <vfl  as>i  n  was  is  i^  ^cwo'  £f  dis  ddrndaati  to 
pK«Tf  hr3^^nd  »3  3cvrViS  K*vw  aiu^  ^  ii  jihbaS  i:«  liieai  vaAer 
di»  «H6cuKtti^  Asid  iiSitc  9  g?ve  mT  jvsiziL  I  Amk  the 
jttTt  wwt  TUQ^fei  i£  {KHUijan^  dias  aZ!  die  jvtnienT  poochaaed 
<if  ^  }tea^  yaiwii  ik^  i^  «c]iMa>    I  son  «f  <piu«. 
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therefore,  that  the  branch  of  the  charge  under  consideration 
was  right 

The  only  remaining  question  is,  whether  the  question  put  to 
White,  as  to  whether,  when  he  purchased  the  steel,  he  intended 
to  pay  for  it,  was  properly  excluded*  I  think  it  was,  for  two 
reasons,  yiz :  1.  The  inquiry  is  only  competent  when  the  in- 
tention of  the  witness  at  the  time,  and  in  relation  to  the  sub- 
ject matter  of  the  inquiry,  is  material  Seymour  v.  Wilson,  14 
N.  T.  667 ;  Griffin  v.  Marqaardt,  21  Id.  121 ;  Forbes  v.  Waller, 
25  Id.  433.  There  was  no  flraud  imputed  to  White  in  making 
the  sale,  nor  was  there  any  issue  in  the  pleadings  as  to  a  fraudu- 
lent intent,  and  hence  a  case  was  not  made  that  rendered  it 
either  proper  or  necessary  to  inquire  into  White's  intentions 
when  he  made  the  purchase.  2.  Wliite  denied  ever  haying  made 
any  contract  with  the  plaintiffs'  agents  for  the  purchase  of  the 
steeL  Ho  says  he  talked  with  tiiem  about  purchasing  more 
than  one  box,  but  no  agreement  was  made  in  relation  to  them, 
and  he  did  not  know  that  the  plain tiflfs'  agents  contemptated 
sending  forward  more  than  the  single  box  until  he  was  in- 
formed by  his  teamster  that  ten  boxes  were  at  Troy.  Then,  for 
the  first  time,  did  he  assent  to  take  the  additional  boxes. 
Whether  he  had  intention  not  to  pay  for  property  forced  upon 
him,  as  he  insists,  by  the  plaintiffs'  agents,  could  not  be  mate- 
rial, and  the  inquiry  was  properly  excluded. 

The  result  of  my  examination  of  this  case  is,  that  the  order 
as  to  Miller  and  White  must  be  reversed,  and  that  as  to  the 
defendant  Ferguson,  it  should  be  affirmed,  and  judgment  abso- 
lute under  the  stipulation,  in  &Yor  of  Ferguson  against  the 
plaintifb. 

A  migority  of  the  judges  concurred. 

Judgment  accordingly,  with  costs. 
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JETTEB  V.  THE  NEW  YOBK  AND  HARLEM  RAIL. 

ROAD  COMPANY. 

December,  1865. 

The  question  of  negligence  on  the  part  of  an  attendant,  apon  the  street,  of 
a  child  six  years  old,  in  allowing  the  child  to  run  in  advance  when  the 
street  waa  reaaonablj  clear  of  vehidea  and  other  caoBee  of  danger,  ia  one 
for  the  jar  J* 

Where  an  injarj  ia  caoaed  to  a  paaeer-bj  bj  a  defect  in  a  railroad  car,  the 
compan  J  using  the  car  at  the  time  cannot  escape  liability  by  ahowing 
that  the  car  was  owned  by  and  borrowed  from  another  company. 

In  doing  a  lawful  act  where  there  are  no  present  appearances  of  danger 
erery  man  has  a  right  to  assume  that  others  will  perform  their  duty 
and  obey  the  law,  and  not  bring  injury  upon  him  by  its  riolation-f 

A  person  violating  a  public  ordinance  is  a  wrongdoer,  and  is  necessarily 
negligent,  and  an  innocent  person  injured  by  the  illegal  act  is  entitled 
to  a  dvil  remedy  therefor  % 


Philip  J.  Jetter  sued  the  New  York  &  Harlem  Railroad  Com- 
pany, in  the  New  York  common  pleas,  to  lecoYer  for  loss  of 
serriceSv  and  for  his  expenses,  &c^  occasioned  by  an  injury  to 
his  child,  which  was  strack  and  ran  over  by  a  car  on  defend- 
ants track,  whfle  crossing  a  street  in  the  city  of  New  York. 

The  child  was  about  six  years  of  age,  deaf,  and  partly 
dumb.  The  car  was  driven  at  full  speed  of  the  horses,  out  of 
the  depot  and  around  a  curre  of  the  track  into  the  center 
of  the  street  The  child,  who  was  accompanied  on  the  street 
by  an  adult  servant,  was  knocked  down  and  severely  injured. 

The  plaintiff,  among  other  evidence,  offered  the  city  oidinanoe 
restricting  the  rate  of  speed  of  vehicles  in  the  streets.  At  the 
close  of  plaintiff's  evidence,  and  again  at  the  close  of  their  own 
evidence,  defendants  asked  for  a  nonsuit  on  the  ground  that 
the  negligence  was  wholly  on  plaintiff's  part     This  the  court 

refused.     By  defendants'  evidence  it  appealed  that  the  car  be* 

^— ^^^^^^^^^^^.^^^^^^  

•  CVwpaiY  Hnnegahei^ger  c.  Second  Are.  R.  R.  Co.,  p.  879  of  this  voL, 
and  caaet  cit«id  in  noie. 

t  8.  P.  Xewaon r.  X.  T. Central R.  R. CVic »  JT.  F.SM. 
tFVillowfd  inBeiai««l«.  X.  T.  OaoSnl  R.  R.  Oa.  Ct  ^  4m.. 
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longed  to  the  New  Hayen  R  R  Co.  There  was  also  testimony 
which  plaintiff  insisted  showed  that  the  brakes  were  insuffi- 
cient   Other  details  appear  in  the  opinion. 

Defendants  requested  the  court  to  charge  the  jury,  1,  that  it 
was  negligence  on  plaintiff's  part,  to  permit  the  child,  suffering 
under  such  a  depriyation,  to  be  in  the  street  without  protec- 
tion ;  2y  that  defendants  were  not  liable  for  any  defect  in  the 
car  or  brake ;  and  lastly,  tiiat  the  burden  of  proof  of  neg- 
ligence was  on  plaintiff,  and  if  there  was  any  defect  in  the  eri- 
dence  of  plaintiff  to  prove  negligence  of  defendants,  he  could 
not  recover. 

The  court,  among  other  things,  charged  the  jury  that 
''plaintiff's  right  to  recover  depends  on  whether  he  has  satis- 
factorily established  that  the  child  was  injured  through  the 
negligence  of  the  defendants  or  of  their  servants,  and  also, 
that  there  was  no  neglect  on  his  part,  or  which  is  the  same 
thing,  that  there  was  no  neglect  of  the  child,  directly  con- 
tributing to  the  injury."  The  material  parts  of  the  charge  ap- 
pear more  fully  in  the  opinion. 

The  defendants  excepted  to  the  refusal  to  charge  otherwise 
than  as  stated ;  and  the  plaintiff  had  a  verdict  of  one  thousand 
dollars. 

The  common  pUaSj  at  general  term,  affirmed  the  judgment 
entered  thereon.    The  defendants  appealed. 

Charles  W.  Sandfard,  for  defendants,  appeUants. 
Tomlinson  £  Brigham,  attorneys  for  plaintiff,  respondent 

By  the  Court. — ^Davis,  J. — I  think  there  was  no  error  in 
denying  the  motion  for  nonsuit  The  evidence  on  the  part  of 
the  plaintiff  tended  strongly  to  show  negligence  in  the  man- 
agement of  the  car;  and,  if  his  witnesses  were  entitled  to 
credit,  the  servants  of  the  defendants  were  not  only  violating 
the  ordinance  of  the  city,  but,  in  turning  the  curve  into  Canal- 
street  at  the  speed  described,  were  committing  an  act  most 
likely  to  result  in  injuries  to  persons  using  the  street  The 
conflicting  evidence  on  this  subject,  as  well  as  upon  several 
other  questions,  made  the  fact  whether  the  injury  was  caused 
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by  negligence  on  the  part  of  defendants  one  not  only  fit  to  be 
submitted  to  the  jury,  but  which  ezdusiTely  belonged  to.  them 
under  suitable  instructions  from  the  court     Nor  do  I  think 
the  eyidenoe  showed  such  want  of  care  on  the  part  of  the  child 
or  her  attendant  as  could  have  been  properly  declared  by  the 
court  to  have  been  negligence  contributing  to  produce  the  in- 
jury.   The  child  was  of  tender  years  and  afflicted  with  infirm^ 
ities  that  greatly  added  to  the  attention  she  required,  but  it  ap- 
peared Uiat  she  was  sprightly  and  intelligent  notwithstanding 
her  affliction,  and  accustomed    '^  to  go  of  errands  for  her 
mother/'  and  to  some  extent  was  familiar  with  the  streets.  The 
evidence  showed  that  she  was  accompanied  by  a  woman  of  ma- 
ture years,  who  walked  with  and  near  her ;  that,  as  they  came 
to  the  crossing,  the  child  ran  a  little  in  adyance  of  the  woman, 
who  was  following  her  across  the  street;  but,  as  plaintiff's  wit- 
ness testified,  there  was  nothing  whatever  to  indicate  that  there 
was  any  danger  in  this  act    The  street,  as  they  swore,  was 
wholly  free  from  vehicles,  and  the  car  which  injured  her  was 
not  in  sight    As  a  question  of  law,  I  am  not  prepared  to  say, 
under  the  circumstances,  that  it  was  the  duty  of  the  attendant 
to  have  kept  the  child  constantly  under  her  hand.    The  degree 
of  care  was  dependent  upon  the  circumstances  of  danger ;  and 
in  the  absence  of  vehicles  upon  the  street,  and  with  no  car  in 
sight,  nor  aught  to  indicate  that  a  separation  of  a  few  steps  be- 
tween the  woman  and  the  child  exposed  the  latter  to  injury,  it 
would  be  a  severe  ruling  that  would  take  the  question  of  plain- 
tiff's  negligence  from  the  consideration  of  a  jury.     Men  of  or- 
dinary care  and  prudence  would  have  felt  free,  assuming  the 
circumstances  detailed  by  plaintiff's  witnesses  to  be  tme^  to 
have  crossed  the  street  without  apprehension  of  danger;  and 
this  child  and  its  companion  are  to  be  held  to  no  higgler 
obligation  of  vigilance.     A  person  of  extreme  caution  miglit 
have  carried  the  child  over;  another  of  less  caution  might 
have  clung  to  her  with  tenacity;  and  yet  an  ordinarily  pradent 
person,  seeing  the  street  clear  on  either  hand,  might  have  suf- 
fered a  chUd  to  have  skipped  along  in  advance  in  its  natona 
playfulness,  without  reason  to  suspect  any  exposnro  to  iBjmj. 
In  Johnson  v.  Hudson  River  B.  B.  Oa,20  JV:  J:  65,  Mr.  Jnstioe 
Drario  discussed  the  subject  of  the  evidenoeof  plahitiirp  iMgli. 
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gence  contribnting  to  an  iDJnry  so  as  to  defeat  his  action,  with 
the  philosophic  discrimination  that  distinguishes  that  eminent 
jnristy  and  to  his  Tiews  I  do  not  hesitate  to  bring  the  hnmble 
tribute  of  my  hearty  assent  I  do  not  mean  to  assert  that  the 
question  of  negligence  on  the  part  of  plaintiff  was,  in  this  case, 
firee  from  doubt,  nor  eyen  to  declare  that  the  jury  have,  beyond 
qnestion,  passed  upon  it  correctly ;  but  what  I  mean  to  say  is, 
tiiat  it  was  properly  a  question  of  tsuct  for  the  jury  to  consider, 
and  not  of  law  for  the  court  to  adjudicate. 

The  exceptions  to  the  refusals  to  charge  were  none  of  them 
well  taken.  The  first  request  was  not  predicated  of  any  of  the 
hota  in  the  case;  for  the  child  was  not  suffered  ''to  be  in  the 
street  without  protection.^  She  was  constantly  attended  by 
the  person  in  charge  of  her,  and  only  temponurily  separated 
while  the  child  ran  in  advance  along  the  cross-walk.  The  facts 
on  this  point  were  &irly  put  to  the  jury  by  the  court 

The  second  request  was  based  upon  tiie  fact  that  the  car  be- 
longed to  the  New  York  and  New  Haven  Bailroad  Company, 
and  not  to  defendant  But  it  was  of  no  importance  to  whom 
it  belonged.  The  party  assuming  to  use  it  was  responsible  for 
its  fitness  to  the  use  to  which  it  was  put  If  the  brakes  were 
defective,  the  defendants  were  legally  chargeable  with  any  con- 
sequences that  resulted  firom  such  defect  while  they  were  using 
the  car  for  their  own  purposes. 

The  fourth  request  was  sufficiently  charged. 

Nor  do  I  think  any  of  the  exceptions  to  the  charge  are  well 
taken.  The  charge  was  careftil,  well  considered  and  impartioL 
The  learned  judge  first  laid  down  the  general  rule  of  law  on 
which  the  plaintiff's  right  to  maintain  the  action  depended,  to 
wit,  that  ''  he  must  satisfSEU^rily  establish  that  the  child  was 
injured  through  the  negligence  of  the  defendants  or  their  ser- 
vants, and  that  there  was  no  neglect  on  his  j^arfc,  or,  which  is 
the  same  thing,  that  there  was  no  neglect  of  the  child  directly 
contributing  to  the  injury ;  ^  and  again,  at  the  close  of  the 
charge,  he  recalled  the  attention  of  the  jury  to  what  he  had 
said  ^  respecting  the  plaintiff's  being  required  to  show  himself 
wholly  free  from  neglccf 

After  referring  to  the  evidence  tending  to  show  that  the 
street  was  clear  of  vehicles  and  that  no  car  was  in  sights  the 
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judge  said  that,  ^  under  such  circumstances^  a  peraon  about 
crossing  the  street  having  in  charge  a  child  of  tender  yeara^  has 
a  right  to  take  into  consideration  the  foot,  that  by  the  city  ordi- 
nances no  vehicle  is  permitted  to  turn  a  comer  faster  than  a  walki 
nor  to  travel  upon  a  street  at  a  faster  rate  than  six  miles  an  hour, 
and  if,  upon  a  proper  calculation  then  made,  the  street  can  be 
crossed  before  any  vehicle  traveling  at  this  rate  can  come  upon 
them,  it  is  not  negligence  to  permit  the  child  to  cross  by  itself 
without  the  immediate  protection  which  the  law  would  other- 
wise require  to  enable  a  party  to  recover  in  a  case  of-  this  kind, 
where  the  injury  occurred  in  a  street  with  many  vehicles  mov* 
ing  upon  it  at  the  time."  To  this  the  defendants'  counsel  ex- 
cepted. The  substance  of  this  part  of  the  charge  is  nothing 
more  than  an  assertion  that  a  party  who  is  doing  a  lawful  act 
where  there  is  no  present  danger  or  appearances  to  indicate  its 
approach,  has  a  right  to  assume  that  others  will  conform  their 
conduct  to  the  express  requirements  of  the  law,  and  not  bring 
injury  upon  him  by  its  violation ;  and  that  the  care  demanded 
of  a  party  in  such  a  case  would  not  be  the  same  as  where  the 
danger  was  present  and  apparent  I  see  no  want  of  good  sense 
or  of  sound  law  in  this  proposition.  Every  person  traversing 
the  streets  of  the  city  of  New  York  has  a  right  to  feel  that  its 
municipal  laws  are  to  some  extent  a  protection  to  his  person 
through  the  obedience  they  exact  and  will  receive  firom  others. 
And  though  he  has  no  right  to  place  a  blind  reliance  on  such 
.obedience  and  put  himself  in  positions  of  danger,  regardless  of 
personal  risk,  yet,  where  no  danger  is  manifest,  and  none  can 
arise  without  a  violation  of  an  ordinance,  it  is  not  negligenca 
to  assume  that  nobody  will  bring  it  upon  him  by  a  hreach  of 
the  ordinance.  In  short,  in  the  exercise  of  his  lawful  rights^ 
every  man  has  a  right  to  act  on  the  belief  that  every  other  per- 
son will  perform  his  duty  and  obey  the  law. 

The  exception  ''to  that  part  of  the  chaige  which  held 
the  defendants  liable  for  any  insufSciency  of  the  brakes 
or  other  apparatus  of  the  New  Haven  oar,**  was  aimed 
at  and  only  reaches  the  question  of  the  ownership  of  the 
car.  Enough  has  already  been  said  on  the  point  of  the 
liability  of  the  defendants  for  the  defectiveness  of  a  car 
in  their  actual  use,  though  not  in  liM^  belonging  to  theni» 
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Bailroad  companies  cannot  escape  responsibility  for  using  de- 
fective carriages  by  borrowing  them  iVom  one  another. 

While  commenting  on  the  consequences  of  the  car  being 
equipped  with  insufficient  brakes,  the  learned  judge  added; 
^  And  in  considering  this  question,  it  may  not  be  amiss  to  bear 
in  mind  the  evidence  of  those  witnesses  who  testify  to  the  rate 
of  speed  at  which  the  car  turned  the  comer  of  the  street  or 
alley-way  before  coming  into  Canal  street,  and  the  kind  of 
brakes  necessarily  required  to  control  a  car  going  at  the  rate 
shown ;  and  if,  on  examining  the  conflicting  testimony  upon 
this  point,  you  come  to  the  conclusion  that  the  car  came  round 
the  comer  with  the  horses  on  the  jump,  as  some  have  said,  in- 
stead of  on  a  walk  as  the  city  ordinances  require  comers  to  be 
turned,  and  that  this  movement  was  so  sudden  that  the  woman 
and  child,  exercising  the  caution  that  the  law  imposes  upon 
all  persons  of  mature  years  traveling  upon  the  highway,  did  not 
see  the  danger  until  to  late  to  avoid  it,  the  defendants  are  lia- 
ble, because  in  such  a  case,  the  accident  would  be  the  result  of 
their  violating  the  ordinances  of  the  city,  and  any  person  has  a 
right,  in  traveling  upon  the  street,  to  assume  that  other  persons 
will  travel  only  at  the  speed  and  in  the  manner  pointed  out  by 
the  ordinance^''    To  this  part  of  the  charge  the  defendants  ex- 
cepted   I  think  the  proposition  of  this  charge  was  entirely 
sound,  although  it  seems  at  first  blush  to  be  in  conflict  with  the 
rule  laid  down  in  Brown  v.  Buffalo  &  State  Line  R  R  Co,  38 
N.  r.  19L 

In  that  case,  the  defendants  were  mnning  a  train  of  cars  in 
direct  violation  of  a  city  ordinance  which  affixed  a  penalty  of 
one  hundred  and  flfty  dollars  for  the  act.  The  judge  charged 
that  if  plaintiff  was  free  from  fault  or  negligence  contributing 
to  the  injury,  and  the  jury  found  that  the  injury  was  occasioned 
by,  or  would  not  have  occurred  but  for,  such  violation  of  the 
ordinance,  the  defendant  was  liable.  The  court  (with  three  dis- 
senting judges)  held,  that  this  was  error,  because  the  penalty 
affixed  by  the  ordinance  was  the  only  consequence  which  the 
law  imposed  for  its  violation* 

That  case  stands  upon  ground  altogether  to  doubtftil  to  jus- 
tify its  application  to  cases  not  strictly  within  it  The  opinion 
confounds  all  distinction  between  dvil  remedies  and  criminal 
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poniihinentay  and  the  aathorities  cited  by  it  go  no  (hrther  than 
to  hold  that,  where  a  specific  penalty  iB  prescribed  by  a  law  for- 
bidding an  act  not|»^  se  criminal,  the  act  w  lurf  otherwiMe  pun^ 
ukable  as  a  public  offense.  It  £ailed  to  recognize  the  axiomatic 
truth  tliat  every  person  while  violating  an  express  statute  ia  a 
wrong-doer,  and,  as  such,  is  ex  necessitate  negligent  in  the  eye 
of  the  law,  and  every  innocent  party  whose  person  is  injured  by 
the  act  which  constitutes  the  violation  of  the  statute  is  entitled 
to  a  civil  remedy  for  such  injury,  notwithstanding  any  redresi 
the  public  may  also  have^  It  ignores^  also,  the  principle  above 
assertoil,  that  every  person  pursuing  his  lawftd  afiGurs  in  a  law- 
fVil  way  has  a  right  to  assume,  and  act  upon  the  assumptioib 
that  every  other  person  will  do  the  same  thing. 

But  this  case  is  distinguishable  from  the  one  cited,  in  the  im« 
portau  t  })articular  that  it  does  not  appear  in  the  case  that  any  pen* 
alty  was  affixed  to  the  ordinance,  or  that  it  is  otherwise  than  a 
general  prohibition,  the  violation  of  which  is  punishable  as  a  mis- 
demeanor. It  was  only  because  it  appeared  in  Brown's  case  that 
the  public  wore  entitled  to  a  specific  penalty  of  one  hundred 
and  fifty  dollars  for  the  forbidden  act  that  it  was  held  that  a 
private  citixen,  whose  person  was  injured  by  thai  act  had  no 
ivdrosjk  on  the  ground  of  its  unlawfiilncfl,  and  it  seemed  to  be 
conceited  that  had  the  public  remedy  been  general,  instead  of 
the  particular  one  prescribed  by  the  ordinance^  the  party  in- 
jure%l  bv  the  criminal  act  would  have  had  some  daim  to  a  dvil 
renuxlv. 

Bo«iiU'e«  the  part  now  objeeted  «>  wis  a  portkm  of  the  diaige 
relative  to  the  liability  lor  using  deficient  hrakei,  and  it  will 
bear  the  ci^nstmction.  though,  perhaps^  it  is  a  stxmined  one,  that 
the  suhstanof  was  that  defendants  would  be  guQty  of  negfigenca 
ia  ninnin^  their  can^  in  viohtm  of  a  dry  oidinaBoe,  aronnd 
a  <>>xtitT  on  a  jam{^  iusaMd  of  on  a  walk,  with  brakes  insuA- 
fient  tv^  prevxrnt  a  cv>U:fion  with  pisBm  oa  the  street  who  wen 
the«wWe«  t*^  ftvn  ne^ti^sescv.  S«  coBucraed.  ike  diaiga 
wmM  n^  bv  <4«iaioiu  to  any  of  the  views  expwased  m  Bkowa 
n  Kttt&!o  db  Sca&e  lise  B.  R  c\\.  jsgin.  far.  if  that  CMe  holfa 
Aat  any  Mie  who  wm  pa^v  the  fwnmi 

ih»  Mmm  whxbL  impM!«  it.  wish  cml  

«MiiiMihMWaytt  MiviafaseisiAsa^^aiiHnK.    If 
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his  brakes  are  ont  of  order,  so  that  he  cannot  stop  tiie  breach 
of  the  law  in  time  to  prevent  a  personal  injury  to  his  neighbor, 
he  is,  for  that  reason,  responsible  to  him  for  his  damages 
While,  indiyidoally,  I  do  not  concede  that  the  violator  of  a  city 
ordinance  can  escape  civil  responsibility  for  an  injory  to  an* 
other,  which  he  inflicts  by  the  offense,  by  showing  that  he 
committed  the  act  with  care  and  skill,  and  due  precaution  to  a 
perfection  of  equipment  and  means,  yet  I  am  bound  to  concede 
that,  in  the  absence  of  those  attributes,  the  case  is  a  clear  one 
against  hiuL 
In  my  opinion,  the  judgment  below  ought  to  be  afSrmed. 

All  the  judges  concurred,  except  Gahpbbll,  J.,  who  dis* 
aented. 

Judgment  afflrmed. 


JOHNSON  V.  HATHOBN- 

Jane,  1866. 

Defendant  having  agreed  to  transfer  to  plaintiff  fall  paid  stock,  frandu. 
lentlj  induced  Iiim  to  accept  stock  that  was,  on  its  face,  but  lialf  paid, 
with  a  deceptive  and  ineffectual  goarantj.  HM,  that  he  was  liable 
therefor  in  an  action  for  deceit  * 

One  who  uses  words  in  a  deceptive  and  doable  sense,  for  the  purpose  of 
deceit,  is  bound  by  them  in  the  sense  in  which  ht  used  them. 

Where  plaintiff  alleges  facts  entitling  him  both  to  legal  and  equitable 
relief,  and  demands  both,  the  court  maj  award  either  that  is  appropri- 
ate to  the  case  made  by  the  proof. 

Henry  Johnson  sued  Bowland  P.  Cooley  (for  whom,  on  his 
death  pending  the  action,  Henry  H.  Hathorn,  his  executor, 
was  substituted  as  defendant),  for  deceit  in  an  exchange  of 
property. 

Johnson  owned  a  house  and  lot,  which  ho  ofTered  for  sale. 
Cooley  called  on  him  and  negotiated  for  its  purcha^:.  Jobn« 
son's  price  was  six  thousand  dollars.  Cooley  offered  five  thoii- 
aaad  dollara  in  the  stock  of  the  Mutual  Bank  of  CaatIeton«, 

•  See  Baiter  f.  Bradley,  42  if.  T.9i%. 
80 
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Vermont,  and  fire  hiindied  and  twenty-five  dollars  in  cash. 
This  offer  was  made  and  accepted  orally.  Pnrsoant  to  it, 
Johnson  gave  a  deed  of  his  property  and  snrrendered  posses- 
sion, and  Gooley  gare  him  his  covenant  to  transfer  five  thou- 
sand dollars  of  the  capital  stock  of  the  hank,  then  standing  in 
Cooley's  name,  and  this  covenant  contained  a  g^oaiantee  that 
the  amount  of  capital  stock  of  the  hank  on  whitA  ii  commenced 
iusinees  was  paid  in  and  unimpaired.  Cooley  paid  enough  in 
cash,  to  amount,  with  the  accrued  dividends,  to  the  five  hun- 
dred and  twenty-five  dollars  additional  When  Cooley  came  to 
deliver  the  stock,  it  appeared  by  the  fiu^e  of  the  certificates  that 
it  was  subject  to  the  payment  of  fifty  dollars  per  share ;  in 
other  words,  was  only  half  paid. 

To  induce  Johnson  to  accept  this,  notwithstanding,  Cooley 
drew  and  delivered  to  him  a  covenant^  ^  to  indemnify  and  save 
harmless  the  said  Johnson  from  any  liability  to  be  called  on  to 
pay  any  further  installment  for  capital  stock  in,  &c^  .  .  .  and 
in  the  contingency  that  the  officers  of  said  bank  should  here- 
after declare  an  installment  and  order  it  paid  in,  with  intent 
to  increase  the  capital  stock  thereof,  and  the  said  Johnson 
should  neglect  or  refuse  to  pay  such  installment,  the  intent 
and  meaning  of  this  instrument  is  to  be,  on  reasonable  notice 
given,  to  indemnify  and  save  harmless  the  said  Henry  Johnson 
fh>m  refusing  or  neglecting  so  to  do."  This  covenant  was 
given  April  10,  ISGO. 

In  August*  1S61«  plaintiff  (who  had  meanwhile  been  absent 
in  California),  commenced  this  action,  in  which  he  alleged 
these  £ict3  (averring.  howeTer.  that  the  agreement  to  exchange 
was  in  writing) :  and  that  he  supposed,  and  defendant  knew 
that  ho  suppi>ded.  in  agreeing  to  tiJ^e  the  &i«kck,  that  it  was  fUl 
paid  stock,  and  that  defendant  intended  to,  and  did  thereby, 
defhiud  him. 

The  xvlief  demanded  by  the  c^cmiplaint  was,  judgment  for  fhe 
two  thousand  fire  hundred  doUan  deficiency  in  the  stock,  mud 
that  the  same  be  dec]ai>?d  a  lien  on  the  bouse  and  lot,  u  part 
of  the  puT\-hase  money;  and  that  the  hooie  and  lot  be  aold 
llwtefer. 

Tlie  dd^ndant  iaaisM  tliat  thei«ife»ent  to  ezdoBige  was 
wdbj^ttMte;  JJ^  die  half  i»id  atock  was  aoocpted  in 


COUBT   OP  APPEALS.  467 

Johnson  «.  Hathorn. 

payment,  and  that  the   guaranty  merged  all   prior  under- 
standings. 

The  jndge  found  the  substantial  facts  above  stated,  as  to  the 
exchange,  the  conreyance,  the  covenant  to  transfer  the  stock, 
and  the  guaranty,  and  the  belief  of  plaintiff  intentionally  in* 
dueed  by  defendant,  that  in  receiving  the  scrip  and  guaranty 
he  was  receiving  full  paid  stock  to  the  amount  of  five  thousand 
dollars ;  and  that  plaintiff  would  not  have  otherwise  received 
it  He  accordingly  gave  judgment  for  plaintiff  for  the  sum 
claimed,  with  interest,  but  did  not  adjudge  it  a  lien  on  the 
property  sold. 

The  supreme  court,  at  general  term,  affirmed  the  judgment 
They  held,  among  other  things,  that  the  objection  that  the  judg- 
ment was  for  legal  relief  merely,  under  a  complaint  asking  for 
equitable  relief,  was  untenable ;  for  fraud  and  damages  entitle 
to  relief  in  any  court,  and  the  judgment  could  not  be  reversed 
because  of  the  form  of  the  action,  if  justice  had  been  done. 
Also,  they  held,  that  the  Araud  in  the  guaranty  vitiated  it, 
and  prevented  the  application  of  the  rules  that  parol  evidence 
was  not  admissible  to  explain  a  writing,  and  that  a  later 
agreement  merges  a  prior  one  on  the  same  subject.  They  ac- 
cordingly affirmed  the  judgment  Defendant  appealed;  and 
the  main  questions  were,  whether  the  frame  of  the  action  al- 
lowed the  recovery  of  damages,  and  whether  a  false  affirmation, 
as  to  the  contents  or  effect  of  a  written  instrument  which  is 
open  to  the  party,  will  sustain  an  action.  See  Starr  v.  Ben- 
nett, 5  Hitt,  306 ;  Jarvis  v.  Palmer,  11  Paige,  G30 ;  29  Barb. 
605;  9  Id.  532;  9  Conn.  9G. 

A,  Pond,  attorney  for  defendant,  appellant 

W.  A.  Beach,  for  plaintiff,  respondent 

By  the  Court. — ^Pobteb,  J.— On  the  facts  found  by  the 
judge  the  plaintiff  was  entitled  to  judgment  The  original 
agreement  for  the  sale  of  the  property  was  not  in  writing,  but  it 
was  performed  by  the  plaintiff  when  he  executed  the  convey- 
ance, and  the  defendant,  who  took  the  benefit  of  the  contract 
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was  bound  to  fulfill  ifc  on  his  part.  Thomas  v.  Dickinson,  13 
JV.  Y.  (2  Kern.)  3C4.  He  agreed  to  pay  five  thousand  fiye  hun- 
dred and  twenty-five  dollars  as  the  price,  and  two  thousand  fiye 
hundred  dollars  of  this  amount  has  neither  been  paid  by  him 
nor  released  by  the  plaintiSl  Fire  thousand  dollars  of  the  pur- 
chase money  was  to  have  been  paid  in  stock  of  the  Mutual 
Bank  of  Castleton.  He  paid  half  the  amount  in  that  stock, 
and  the  delirery  and  acceptance  of  this  scrip  reduced  jm)  tanto 
the  amount  of  his  liability,  but  did  not  extinguish  it  as  to 
the  residue. 

At  the  time  the  conreyance  was  executed  and  delivered,  he 
was  not  prepared  to  transfer  the  stock  as  he  had  agreed;  he  in- 
duced the  pUintiff  to  accept  a  covenant,  the  purpose  of  which, 
on  his  part,  evidently  was  to  merge  the  original  agreement 
under  the  pretense  of  fulfilling  it,  and  by  this  device  to  defraud 
the  plaintiff  of  two  thousand  five  hundred  dollars  of  the  pur- 
chase money.  To  this  end  he  gave  the  plaintiff  to  understand, 
as  well  at  the  time  of  the  original  agreement  as  at  each  of  the 
subsequent  transactions,  that  the  scrip  he  was  to  receive  rep- 
resented, in  fact,  full  paid  stock  to  the  amount  of  five  thousand 
dollars;  and  this  he  knew  to  be  false.  He  afterwards  induced 
him,  by  the  same  fraudulent  means,  to  surrender  this  covenant 
on  receiving  a  certificate,  nominally  for  fifty  shares  of  one  hun- 
dred dollars  each,  but  really  representing  only  half  that  amount 
of  stock. 

If  the  liability  of  the  defendant  depended  on  his  written  con- 
sent, he  would  still  be  responsible  for  the  remaining  two  thou- 
sand five  hundred  dollani  of  stock.  In  that  instrument  he 
agreed  to  transfer  to  the  plaintiff  five  thousand  dollars  of  the 
stock  of  the  Muturil  Bank,  and  this  agreement  he  has  only  in 
part  performed.  He  can  derive  no  aid  from  the  adroit  and 
slippery  language  of  the  subjoined  guaranty.  One  who  uses 
words  in  a  deceptive  and  double  sense,  for  the  purpose  of  mis- 
leading the  party  with  whom  he  contracts,  is  bound  by  tiiem 
in  the  sense  in  which  he  intended  they  should  be  understood. 
Hofinian  v.  JStna  Ins.  Co.,  33  Ni  T.  405;  Barlow  v.  Scott,  84 
Id.  40;  Mowatt  v.  Lord  Londesborough,  3  JBtt.  di  B.  334^  367; 
S.  C,  35  Eng.  L.£  Eq.25;  and  see  4  .SZL  cS  i?.  L 

The  surrender  of  the  covenant,  having  been  procured  by  the 
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fraud  of  the  defendant,  cannot  shield  him  from  liability.  It  is 
true  that  the  terms  of  the  stock  certificate  put  the  plaintiff 
upon  inquiry ;  but  he  made  the  inquiry  promptly,  and  the  de- 
fendant, knowing  the  truth,  deceired  hiuL  Mead  v.  Bunn,  32 
N.  Y.  275 ;  Williamson  t;.  Brown,  15  Id.  354 ;  Sharp  v.  Mayor, 
&C.  of  N.  T.,  25  How.  Pr.  389,  390 ;  Bradley  v.  Bosley,  1  Barb. 
Ch.  125 ;  Cooke  v.  Nathan,  16  Barb.  342. 

But  there  was  no  merger  of  the  parol  agreement  to  pay  the 
stipulated  price.  The  subsequent  writings,  signed  by  the  de- 
fendant, neither  superseded  nor  extinugished  his  previous  un- 
dertaking; and  oral  evidence  was  properly  received  to  show  the 
terms  of  the  unwritten  contract,  and  to  expose  and  defeat  the 
fraud  attempted  to  be  practiced  by  means  of  these  writingEf, 
under  color  of  carrying  out  his  original  engagement.  Hutchins 
V.  Hebbard,  34  N.  Y.  24 ;  Bradley  v.  Bosley,  1  Barb.  Ch.  125, 
152 ;  Johnson  v.  Miki,  14  Wmd.  195 ;  Morris  v.  Whitcher,  20 
N.  Y.  41. 

Upon  the  state  of  facts  established  by  the  proof  and  found 
by  the  judge,  the  motion  to  dismiss  the  complaint  was  properly 
denied.  We  have  no  authority  to  reverse  the  judgment,  by 
reason  of  defects  in  the  pleadings,  which  did  not  affect  the 
substantial  rights  of  the  defendant  Code  of  Pro.  §§  11, 169. 
The  averment  in  the  complaint  that  the  original  agreement  was 
in  writing  was  not  sustained  by  the  proof;  but  we  are  bound 
to  treat  the  variance  as  immaterial,  in  the  absence  of  afSrma- 
tive  evidence  that  it  misled  the  adverse  party.  Code  of  Pro. 
§  169.  The  gravamen  of  the  allegation  was,  that  such  an 
agreement  was  made,  and  the  question  whether  it  was  written 
or  oral  was  unimportant,  except  so  far  as  it  affected  the  mode 
of  proof.  The  judge  was  therefore  at  liberty,  without  directing 
an  amendment,  to  find  the  facts  in  accordance  with  the  evi- 
dence. Code  of  Pro.  §  171.  The  findings  were  within  the 
scope  of  the  allegations,  and  there  was  no  failure  of  proof 
within  the  meaning  of  the  Code. 

Upon  the  facts  alleged,  the  plaintiff  was  entitled  to  equitable 
as  well  as  legal  relief;  and,  as  he  demanded  both,  the  judge 
was  right  in  awarding  that  which  seemed  appropriate  to  the 
case  made  by  the  proot     Emery  v.  Pease,  20  K  Y.  62,  64 ; 
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Bedford  v.  Terhune,  27  ffow.  Pr.  422 ;  Lonnsbuiy  v.  Pordj,  18 
N.  Y.  616 ;  Byxbie  v.  Wood,  24  Id.  607. 

Other  exceptions  were  taken  on  the  trial  which  it  is  not  ma- 
terial to  discass,  as  they  are  all  plainly  nntenable.  The  canse 
was  well  tried,  and  the  judgment  should  be  affirmed. 

All  the  judges  concurred. 

Judgment  affirmed,  with  costs,  and  ten  per  cent  damages. 


JOHNSON  V.  MONELL. 

September,  18SS. 

The  mere  omiBBion  of  one  purchasing  goods  on  credit,  to  difldoae  the  &ct 
that  he  ia  inioljent  and  unable  to  paj,  is  sufficient,  without  anj 
affirmative  representation,  to  render  the  purchase  fraudulent  ind  the 
sale  void. 

Wallace  Johnson  sued  Henry  Monell  and  Henry  B.  Cramp- 
ton  in  the  supreme  court,  to  recover  possession  of  merchandise, 
which  he  alleged  that  the  firm  of  Warner  &  Go.  procured  from 
him  by  false  representations,  upon  credit,  and  then,  being  insol- 
yent,  transferred  to  the  defendants  by  a  general  assignment  in 
trust  for  the  benefit  of  creditors.  The  fishcts  appearing  on  the 
trial,  some  details  of  which  are  mentioned  more  fully  in  the 
opinion  of  Morgan,  J.,  were,  in  brief,  that  on  December  27, 
1859,  Warner  &  Go.  addressed  a  letter  to  the  plaintifl^  asking 
him  his  lowest  price  for  two  hundred  bushels  of  seed,  to  which 
the  plaintiff  replied,  making  an  offer,  and  requesting  acceptance 
by  telegraph.  Warner  &  Ca  responded  by  telegraph,  accept- 
ing the  offer,  on  the  29th  of  December.  The  terms  of  payment 
were  not  specified  in  this  correspondence.  The  seed  was  for- 
warded by  plaintiff  on  the  day  that  the  telegram  was  sent 

Plaintiff  testified  on  the  trial  that  he  had  done  business  with 
Warner  &  Go.  for  about  four  years,  and  had  shipped  goods  in 
the  same  way  on  correspondence,  and  generally  got  pay  on 
tiieir  receipt ;  though,  in  some  few  instances,  a  fbw  days  eliq^iaed 
before  they  sent  the  money.    Plaintiff  was  allowed,  against  the 
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objection  and  exception  of  defendants,  to  testify  that  the 
general  nsage  when  goods  were  shipped  in  that  way^with  refer- 
ence to  payment,  was  to  pay  cash  after  a  safficient  time  had 
elapsed  to  inspect  the  goods. 

On  January  4,  I860,  Warner  &  Co.  executed  an  assignment 
for  benefit  of  creditors,  they  then  being  hopelessly  insolvent 

In  response  to  a  motion  for  a  nonsuit  at  the  close  of  plain- 
tifTs  eyidence,  the  judge  ruled  that  whether  there  was  a  teudu- 
lent  intent  on  the  part  of  Warner  &  Co.  at  the  time  of  buying 
tha  seed,  not  to  pay  for  it,  was  a  question  of  fact  for  the  jury. 
To  this  exception  was  taken. 

Warner,  of  the  firm  of  Warner  &  Co.,  being  called  as  a 
witness  for  defendants,  testified  that  the  firm,  stopped  pay- 
ment on  the  eyening  of  January  4,  because  drafts  they  had 
drawn  on  Bierce  of  New  York  for  five  or  six  thousand  dollars 
had  not  been  honored.  That  they  drew  checks  on  the  3rd  for 
considerable  amounts,  and  on  the  4th  overdrew  their  bank 
account;  that  they  did  not  conclude  to  stop  payment  until 
the  4th. 

The  judge  refused  defendant's  renewed  request  for  a  nonsuit, 
upon  the  same  ground  as  before,  and  instructed  the  jury  that 
if  they  should  find  that  Warner  &  Co.,  with  knowledge  of  their 
insolvency,  and  having  in  contemplation  the  m&king  of  the  as- 
signment, purchased  the  property  with  the  intent  not  to  pay 
for  it,  they  were  guilty  of  a  fraud  which  would  avoid  the  con- 
tract, and  title  did  not  pass ;  and  that  if  they  were  so  insolvent 
at  the  time  of  the  purchase,  and  knew  themselves  to  be  so,  and 
were  intending  to  make  the  assignment,  it  was  evidence  of  a 
fraudulent  intent  on  their  part  not  to  disclose  to  the  plaintiff 
their  insolvency  at  the  time  of  the  purchase ;  that  if  they  did 
not  intend  to  pay  for  the  property,  and  did  intend  to  cheat  the 
plaintiff  out  of  tiie  price,  this  alone  would  make  the  sale  fraud- 
ulent and  void,  although  they  resorted  to  no  act  or  contrivance 
to  mislead  the  plaintiffl 

The  judge  reftised  to  comply  with  defendant's  request  to 
charge  the  jury  that  the  mere  intent  to  get  the  property  with- 
out paying  for  it,  manifested  by  no  fraudulent  acts,  words  or 
declarations,  would  not  avoid  the  sale.  To  this  refusal  excq>- 
tion  was  taken. 
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The  jury  rendered  a  verdict  for  plaintiff  against  one  of  the 
defendants  (no  demand  haying  been  proved  to  hare  been  made 
on  the  other),  and  the  rapreme  conrt,  at  general  term,  aflSrmed 
the  judgment  entered  on  the  verdict,  without  assigning  their 
reasons. 

John  n.  Reynolds  and  N.  A.  Woodward^  for  defendant,  re- 
spondent.— The  question  as  to  what  was  the  usage  in  regard  to 
payment,  when  goods  were  shipped  as  these  were,  was  improper, 
since,  1.  It  calls  for  an  opinion  from  one  not  an  expert  2.  It 
assumes  there  is  a  general  usage  where  none  has  been  shown. 
'^A  local  usage  cannot  be  given  effect  to  vary  a  contract" 
7  Hill,  497 ;  Vail  v.  Bice,  6  iV:  T.  155.  The  nonsuit  should 
have  been  granted.  Lupin  v.  Marie,  6  Wend.  77 ;  Conger  v. 
Ennis,  2  Mass.  236 ;  Mitchell  v.  Worden,  20  Barh.  253 ;  Nichols 
V.  Pinner,  18  N.  Y.  295 ;  Hennequin  v.  Naylor,  24  N.  T.  139. 
The  charge  of  the  judge  that  the  intent  not  to  pay  for  the 
goods  would  make  the  sale  fraudulent,  although  no  act  or  con- 
trivance were  resorted  to  for  the  purpose  of  misleading,  was 
erroneous.  Cases  cited  above,  and  Smith  v.  Smith,  21  Penn. 
367 ;  Fisher  v.  Conant,  3  E.  D.  Smithy  199 ;  2  Pars,  on  Contr. 
270,  266 ;  Ward  v.  Woodbum,  27  Barh.  346 ;  George  v.  Parker, 
25  Id.  14L 

n.  C.  Daffy  for  plaintiff,  respondent — The  charge  of  the 
judge  was  correct,  and  the  verdict  was  sustained  by  the 
evidence.  Nichols  v.  Pinner,  18  N.  T.  295 ;  Nichols  v  Michael, 
23  Id.  264 ;  Hennequin  v.  Naylor,  24  Id.  139. 

MoBG  AN,  J« — ^The  case  does  not  disclose  all  the  circumstances 
which  it  is  material  to  know  in  order  to  form  a  satiaCEUstory 
opinion  upon  the  main  question  involved  in  the  defendant's 
exceptions.  All  we  know  is,  that  Warner  ft  Go.  ordered  the 
goods  on  December  29, 1859,  and  on  January  4  thereafter,  ex^ 
cuted  a  carefully  prepared  assignment,  containing  forty-three 
folios ;  and  that  all  the  parties,  residing  at  different  places, 
were  got  together  the  same  day  to  execute  it ;  that  they  stopped 
payment  on  that  day,  and  acknowledged  themselves  to  be  in- 
solvent 

Several  other  fects  were  proved,  but  not  of  a  decisive  ohar- 
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acter.  The  fact  that  Warner  &  Ga  drew  checks  on  the  8rd  to 
pay  a  considerable  amount  of  indebtedness ;  that  they  over- 
drew their  bank  acconnt  on  the  4th>  and  stopped  payment 
on  that  day,  because  they  had  just  learned  that  their  drafts  on 
Bierce,  of  New  York,  for  five  tiionsand  dollars  or  six  thousand 
dollars,  had  not  been  honored,  are  of  no  particular  importance, 
and  furnish  no  satisEftctory  evidence  that  they  did  not  suppose 
themselTes  insolvent  prior  to  that  time,  and  contemplated 
making  an  assignment.  It  would  have  been  a  fact  of  greats 
and  perhaps  decisive,  importance,  if  they  had  been  able  to  show 
that  they  had  funds  in  the  hands  of  Bierce,  which  gave  them  a 
right  to  expect  payment  of  their  drafts,  by  the  aid  of  which 
they  could  have  avoided  a  suspension  of  payments.  It  may  be 
a  question  of  difficulty  to  determine  whether  it  was  the  duty 
of  the  plaintiff  or  defendant  to  obtain  this  information  from 
the  witness.  I  do  not  see  why  the  fact  was  not  proved  one 
way  or  the  other.  I  think,  however,  it  is  the  misfortune  of  the 
defendant,  for  it  was  for  him  to  show  the  reasons  which  justi- 
fied the  fiEdlure  of  the  firm  on  that  day — reasons  that  did  not 
exist  on  December  29,  when  they  ordered  the  goods.  Nothing 
appears  to  have  occurred  between  December  29  and  January  4, 
to  change  the  pecuniary  responsibility  of  the  firm,  except  the 
dishonor  of  the  Bierce  drafts ;  and  yet,  we  have  no  knowledge 
that  the  firm  had  funds  in  his  hands,  or  that  they  expected  the 
drafts  to  be  paid  when  they  were  drawn. 

In  my  opinion,  it  was  for  the  defendants  to  account  for  the 
fEulure  of  the  firm  of  Warner  &  Co.,  and  to  show  that  it  was 
consistent  with  an  honest  intention  to  pay  for  the  goods  in 
question  when  they  purchased  them.  If  we  lay  these  (Bierce's) 
drafts  out  of  the  case  (which  are  not  explained  in  the  evidence), 
there  is  nothing  else  which  even  tends  to  prove  that  the  firm 
of  Warner  &  Go.  were  not  hopelessly  insolvent  on  December 
29.  It  may  be  said  that  Warner  did  not  know  it  when  he  or- 
dered the  goods  of  the  plaintiff;  but  I  am  of  opinion  that 
knowledge  may  be  presumed  in  such  a  case.  Every  man  may 
be  presumed  to  have  some  general  knowledge  of  his  pecuniary 
condition.  K  unforeseen  circumstances  arise,  which  change 
his  situation,  he  is  the  proper  party  to  explain  them.  In  the 
absence  of  satisfactory  explanations,  it  is  not  a  violent  pre- 
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Bumption  to  infer  that  a  man  who  stops  payment  to-day,  be- 
canse  he  is  hopelessly  insolvent,  most  have  known  and  contem- 
plated it  six  days  before. 

I  am  also  of  opinion  that  it  was  proper  to  prove  the  usage  or 
course  of  dealings  between  the  parties.  It  shows  that  the 
plaintiff  had  a  right  to  place  some  confidence  in  the  pecnniaiy 
responsibility  of  Warner  &  Ca  Whether  the  plaintiff  con- 
templated giving  a  short  credit^  or  whether,  by  the  former 
course  of  dealings,  he  had  a  right  to  expect  payment  on  de- 
livery of  the  goods,  does  not  seem  to  me  to  be  at  all  material 
In  either  ease  the  question  of  fraud  would  depend  upon  the  in^ 
tention  of  the  defendant's  assignors ;  whetfa^,  knowing  their 
insolvency,  they  purchased  the  property  with  the  preconceived 
design  of  not  paying  for  it 

I  do  not  understand  that  the  question  objected  to  caUed  for 
the  general  usage  of  business  between  other  parties ;  and  as  far 
as  it  related  to  the  former  transactions  between  these  jMurties^ 
I  think  the  evidence  was  unobjectionable.  If  it  did  not  prove 
that  a  cash  sale  was  intended,  it  tended  to  prove  that  a  short 
credit  only  was  within  the  contemplation  of  the  portiea  Look- 
ing at  their  former  dealings,  I  think  Warner  &  Ga  understood 
that  the  plaintiff  would  deliver  the  goods  without  exacting 
payment  on  delivery;  and  their  offer  to  accept  a  draft  at  one 
day's  sight,  or  to  send  him  the  funds  the  first  of  the  next 
week,  was  well  calculated  to  put  the  plaintiff  at  ease  and  enable 
Warner  &  Ga  to  complete  their  arrangements  to  make  a  gen- 
eral assignment,  if  such  a  thing  was  then  in  contemplation. 

It  will  be  seen  that  the  judge  left  it  as  a  question  of  fSftot  for 
the  jury  to  decide,  whether  Warner  ft  Co.,  knowing  of  their 
insolvency,  mode  the  purchase  with  a  preconceived  design  of 
not  paying  for  the  property.  This,  I  think,  was  correct  as  a 
legal  proposition;  but  the  question  remains,  whether  there 
was  sufficient  prima  facte  evidence  of  fraud  to  anthoriae  its 
submission  to  the  jury.  It  was  claimed  by  the  defendant's 
counsel  that  a  design  of  this  character  may  exist  without  firaud, 
and  hence  he  requested  the  jadge  to  charge  the  jury,  that^  if 
such  a  design  was  manifested  by  no  fraudulent  acts^  words  or 
declaration,  it  would  not  avoid  the  sale.  The  judges  however^ 
instead  of  denying  the  proposition  in  the  abstract  infonnad 
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the  jury  that  they  weie  to  consider  the  question  in  connection 
with  all  the  facts  and  evidence  in  the  case. 

I  am  of  the  opinion  that  the  judge  was  not  called  upon 
either  to  affirm  or  deny  the  defendant's  proposition.  It  was 
mere  theory  and  speculation,  without  any  practical  yalue  when 
addressed  to  the  jury.  Unless  the  eyidence  furnished  grounds 
for  presuming  fraud,  it  was  the  duty  of  the  judge  to  have  non- 
suited the  plaintifi.  And  this  brings  us  back  to  the  only  ques- 
tion inyolved  in  the  exceptions,  and  that  is,  whether  there  was 
sufficient  eyidence  to  authorize  its  submission  to  the  jury,  from 
which  they  would  haye  a  right  to  infer  fraud  on  the  part  of 
Warner  &  Go.  in  the  purchase  of  these  goods. 

1.  Was  there  any  evidence  that  they  knew  they  were  insol- 
vent and  unable  to  pay  for  the  goods  when  they  ordered  them  P 
I  have  already  stated,  that,  in  the  absence  of  any  satis&ctory 
explanation  of  their  failure  on  January  4, 1860,  the  j.ury  had  a 
right  to  presume  that  they  were  insolvent  six  days  before,  and 
that  they  must  have  known  it 

2.  Was  there  evidence  tending  to  show  that  Warner  &  Go. 
did  not  intend  to  pay  for  the  goods  when  they  purchased  them  P 
This  is  doubtless  the  most  difficult  question  to  answer,  and  yet 
I  think  it  was  a  question  for  the  jury  to  decide  under  the  cir- 
cumstances of  this  case. 

It  cannot  be  said  with  propriety  that  a  man  who  is  insolvent, 
and  expects  to  be  obliged  to  stop  payment  and  to  make  an  as- 
signment within  a  few  days,  believes  that  he  can  pay  for  a  large 
bill  of  goods  which  he  has  just  ordered,  and  upon  which  he  ex- 
pects to  obtain  a  short  credit  Indeed  he  has  no  right  to  order 
a  bill  of  goods  under  such  circumstances  without  disclosing  his 
pecuniary  condition. 

Here  it  appeared  that  the  firm  of  Warner  &  Go.  had  dealt 
with  the  plaintiff  for  four  years  or  more,  paying  him  promptly 
(or  goods  ordered  in  the  same  way  these  were  ordered.  Just 
on  the  eve  of  stopping  payment,  on  account  of  actual  insol- 
vency, they  send  another  older,  knowing  or  having  reason  to 
believe  that  they  would  not  be  able  to  pay  for  them.  But,  says 
the  counsel,  this  is  not  so,  for  the  firm  stopped  payment  be- 
cause their  drafts  on  Bierce  of  New  York  were  dishonored, 
which  they  did  not  know  of  on  January  4    True,  that  is  the 
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reason  giyen  by  one  of  the  members.  Were  the  jory  bonnd  to 
believe  this^  without  any  evidenoe  that  the  firm  had  funds  in 
Bierce's  hands  ?  No  reason  is  stated  why  Bierce  dishonored 
their  drafts.  If  he  owed  the  firm  that  amount  and  had  failed, 
it  might  satisfactorily  account  for  the  subsequent  failnre  of 
Warner  &  Go.  In  the  absence  of  any  explanation  to  account 
for  the  dishonor  of  the  drafts  drawn  by  Warner  ft  Ga  on 
Bierce,  the  jury  had  a  right,  I  think,  to  re^urd  the  reason  given 
by  Warner  ft  Co.  for  their  own  failure  as  a  mere  pretext  It  is 
said,  however,  that  fraud  must  be  proved  and  cannot  be  pre- 
sumed* But  it  may  be  inferred  from  competent  evidence; 
and,  in  the  absence  of  a  satisfactory  explanation  of  the  failure  of 
Warner  &  Go.  on  Jan.  4, 1860, 1  think  there  was  competent  evi- 
dence that  they  were  insolvent  on  Dec  29, 1859,  and  that  they 
knew  it ;  and,  under  such  circumstances,  they  had  no  right  to 
order  goods  without  any  expectation  of  being  able  to  pay  for 
them  at  a  future  day.  It  is  not  enough  to  say  that  it  was  per- 
haps uncertain  what  day  they  would  be  obliged  to  stop  pay- 
ment If  they  were  insolvent  and  might  be  forced  to  stop  any 
day,  they  cannot  be  permitted  to  say  that  they  designed  in  good 
faith  to  pay  for  a  large  bill  of  goods  ordered  by  them  on  Decem- 
ber 29,  and  upon  which  they  expected  a  short  credit  of  thre^^  or 
four  days  at  least,  according  to  the  usual  course  of  dealings  be- 
tween the  parties.  They  could  not  be  indifferent  in  such  a 
case,  but  the  law  will  attribute  to  them  a  design  not  to 
pay  unless  they  can  show  that  they  expected  to  be  able  to  pay, 
and  such  expectation  must  be  founded  upon  data  which  wUl 
satisfy  the  jury  that  it  was  honestly  entertained. 

3.  It  will  not  be  necessary  to  refer  to  the  authorities  to  show 
that  the  charge  of  the  judge  was  a  correct  exposition  of  the  law 
applicable  to  this  class  of  cases.  No  doubt  can  be  entertained 
upon  this  point  It  is  supposed,  however,  by  the  defendant's 
counsel,  that,  by  the  decisions  of  this  court,  an  insolvent  debtor 
may  purchase  goods  without  being  guilty  of  finaud,  if  the  vendor 
does  not  think  proper  to  inquire  into  his  circumstances;  and 
that  a  mere  omission  of  the  insolvent  debtor  to  disclose  his  in- 
solvency is  not  evidence  of  firaud,  which  will  operate  to  avoid 
the  contract  of  sale.  I  am  aware  that  such  a  doctrine  has  beea 
enunciated  in  two  or  three  cases;  bnton  Terening  to  fhe  oaaei 
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themeelveSy  it  will  be  seen  that  it  lests  upon  a  yery  narrow 
foundation.  In  Nichols  v.  Pinner,  18  iV.F.  295,  it  was  decided 
that  the  judge  erred  in  refaung  to  instruct  the  jury  that  a  mer- 
chant who  is  perhaps  insolyent  in  April,  may  make  an  honest 
purchase  of  goods  with  the  expectation  of  paying  for  them, 
although,  contrary  to  his  expectation,  he  is  compelled  to  stop 
four  months  afterward.  But,  as  was  said  by  Denio,  J.,  in  Brown 
V.  Montgomery,  20  Nl  Y.  287,  293,  ^  it  does  not  countenance 
the  position  that  a  dealer  who  has  been  of  known  standing,  but 
has  suddenly  failed  in  business,  can  go  to  those  who  were  ac- 
quainted with  his  former  character,  but  who  have  not  heard  of 
bis  failure,  and  innocently  purchase  their  property  on  credit"  So 
when  it  is  shown  that  the  insolvent  purchaser  made  the  pur- 
diaso  just  on  the  ere  of  suspension  and  assignment,  this  &ot 
alone,  in  the  absence  of  explanatory  proof,  is  sufficient  to  cany 
the  case  to  the  jury.    Hennequin  v.  Naylor,  24  If.  Y.  129, 139. 

The  question  is,  whether  the  purchaser  made  the  purchase 
with  a  preconceiyed  design  not  to  pay  for  the  goods.  This  is 
certainly  the  correct  rule  as  between  parties  who  hayehad  former 
dealings  together.  Authorities  are  not  wanting  which  hold  that 
if  the  purchaser  in  such  a  case  conceals  the  fiict  of  his  insol- 
yenoy  from  the  yendor,  it  is  a  fraud,  and  the  property  is 
not  changed  in  the  hands  of  the  vendee.  Durell  t;.  Haley, 
1  Pauje^  402.  If  the  purchaser  knows  himself  to  be  insolvent, 
and  has  no  reasonable  expectation  of  paying  for  the  goods,  it  ia 
sufficient  evidence  of  firaud  to  avoid  the  sale.  Powell  v.  Brad- 
lee,  9  QUI  A  Johns.  220 ;  Pars,  on  Contr.  270,  note  w. 

Every  case  must  however  depend  in  a  great  degree  upon  its  own 
peculiar  circumstances,  and  it  is  impossible  to  lay  down  strict 
rules  which  can  be  relied  upon  to  solve  future  questions.  In 
Nichols  «.  Pinner,  the  circumstances  showed  that  Pinner  made 
tiie  purchase  with  an  honest  expectation  of  paying  for  the  goods 
and  retrieving  his  business.  In  Hennequin  t^.  Naylor,  there 
was  no  reason  for  any  such  expectation. 

As  a  general  rule,  it  must  be  left  to  the  jury  to  say  whether 
the  purchaser,  in  such  cases,  honestly  believed  that  he  could 
pay  for  the  goods.  If  he  does  not  believe  it,  and  purchases 
without  disclosing  his  insolvency,  I  understand  it  is  for  the  jury 
to  det^mine  whether  the  concealment  was  Crauduleut  or  not 
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GkKxl  &ith  towards  those  who  haye  dealt  with  the  purchaser 
upon  the  faith  of  his  former  good  standing  requires  him  to  dis- 
close his  changed  circumstances,  if  they  are  such  as  to  justify  a 
belief  that  he  will  be  obliged  to  stop  payment 

The  true  test  is,  not  whether  the  vendee  in  such  a  case  omit- 
ted to  disclose  his  circumstances,  but  whether  he  honestly  in« 
tended  to  pay  for  the  goods  at  the  time  of  the  purchase.  This 
is  one  question. 

Another  is,  whether  the  yendee  in  such  case  was  guilty  of  a 
firaudulent  concealment,  which  is  perhaps  the  same  question  in 
another  form.  If  the  purchaser  does  not  intend  to  pay  for 
the  goods  in  such  a  case,  his  omission  to  disclose  his  in* 
solyency  would,  I  think,  be  eyidence  from  which  the  juiy 
must  find  a  fraudulent  conoealment  But  an  embarrassed 
merchant  may  expect  to  retrieve  his  position,  and  may  purchase 
goods  with  an  honest  intention  to  pay  for  them,  founded  upon 
reasonable  expectations  In  the  latter  case,  it  seems  his  omis- 
sion to  disclose  his  circumstances  would  not  be  fraudulent  un- 
less coupled  with  some  deceit  or  artifice  calculated  to  mislead 
the  vendor,  and  throw  him  off  his  guard.  This  is  all  that  was 
decided  in  Nichols  v.  Pinner ;  and  it  will  be  seen  that  it  does 
not  aid  the  defendant  in  the  case  at  bar,  where  the  purchase 
was  made  without  any  expectation  on  the  part  of  Warner  & 
Co.  of  being  able  to  pay,  so  far  as  the  evidence  discloses  their 
situation.  Their  failare  and  assignment  within  six  days  after 
their  purchase,  without  any  satisfactory  explanation,  was  evi- 
dence to  be  submitted  to  the  jury,  from  which  an  inference 
could  be  (airly  drawn,  that  at  the  time  of  the  purchase  they  had 
no  reasonable  expectation  of  being  able  to  pay  the  plaintilF  for 
tbe  goods  when  called  upon  for  that  purpose.  And  if  they  had 
no  reason  to  believe  that  they  would  be  in  a  condition  to  ])ay 
for  the  goods  when  payment  was  called  for,  or  afterward,  the 
jury  may  infer  that  they  intended  to  cheat  and  defraud  the 
plaintiff  out  of  the  same. 

The  judgment  should  be  affirmed. 

Pbckham,  J.— 'The  law  of  this  case  is  settled,  in  my  judf^ 
ment,  in  Hennequin  v.  Naylor,  24  If.  T.  129,  180,  if  it  Wite 
left  doubtfU  by  the  case  of  Nichols  v.  Pinner,  IB  Id.  905;  and 
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28  Id.  264.  The  decision  of  the  judge,  in  refusiDg  the  nonsmt^ 
and  his  charge,  are  fally  sustained  bj  that  case. 

There  is  no  principle  that  will  sanction  a  fraud  in  the  pur- 
chase of  goods,  although  the  flraudulent  purchaser  was  enabled 
to  contract  for  and  obtain  possession  of  them  without  any 
fsiae  statement  to  the  yendor. 

To  my  mind  there  seems  to  be  an  absurdity  in  holding  that 
such  false  statement  is  the  only  eyidence  that  can  establish  the 
fraud.  That  is  the  simple  principle  upon  which  alone  such  a 
decision  can  be  based,  and  there  is  no  such  principle  in  the 
law. 

To  establish  such  a  flraud  a  party  is  no  more  confined  to  any 
particular  kind  or  character  of  eyidence  than  he  is  in  any  other 
case.  He  must  proye  the  fraud  to  the  satis&ction  of  the  jury, 
by  any  competent  eyidence,  and  if  he  fail  to  make  out  a  case 
Bu£Scient  to  go  to  the  jury,  without  eyidence  of  false  represent- 
ation at  the  time  of  the  purchase,  then  he  must  giye  that  eyi- 
dence or  be  nonsuited. 

To  ayoid  the  sale  as  fraudulent  the  jury  must  be  satisfied,  by 
the  proof,  that  the  purchaser  intended,  by  the  purchase,  to  de- 
flraud  the  yendor;  that  he  neyer  intended  to  pay  for  the  goods. 
That  proof  will  differ  necesarily  in  practice  as  much  as  the 
conduct  of  men  yaries.  To  hold  that  affirmatiye  misrepresent- 
ation is  indispensable  to  ayoid  a  sale  is  to  declare  that  that  is 
the  only  mode  in  which  a  fraudulent  purchase  can  be  made, 
that  all  others  are  honest  and  legal. 

Take  a  case :  A  country  merchant  has  traded  in  the  city  for 
many  years,  and  by  his  uniform  and  prompt  payments  estab- 
lished a  high  credit  His  city  friends,  after  such  experience,  no 
more  think  of  inquiring  as  to  his  pecuniary  condition  than  they 
would  of  inquiring  of  their  bank  whether  it  would  pay  their 
checks  when  their  account  was  good.  Yet  this  merchant  has 
been  gradually  running  behind  for  a  year  or  two.  Finally,  he 
decides  to  fail,  and  make  money  in  that  way ;  a  large  judgment 
is  confessed  or  recoyered ;  he  tells  the  sheriff  he  has  not  suflS- 
dent  assets  then,  but  will  haye  soon  from  New  York ;  goes  to 
New  York  and  buys  largely  on  his  old  credit,  but  afSrmatiyely 
states  no  falsehoods ;  the  goods  are  sent  home  and  immediately 
leyied  upon,  and  he  foils  as  he  intended.   Were  tiieae  purchases 
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fldr  and  legal  ?  Did  the  sheriff  get  any  title  by  his  levy?  Yeiy 
clearly  no^  as  I  think  we  all  agree. 

In  principle  that  does  not  differ  from  the  case  at  ban 

Why  did  these  purchasers  stop  payment,  tail  and  assigii  ? 
There  is  no  pretense,  in  the  evidence^  that  they  had  lost  a  dol- 
lar unexpectedly  or  otherwise;  a  house  in  New  York  had 
not  honored  their  drafts  for  five  or  six  thousand  dol- 
lars; the  house  had  not  fSeiiled;  these  purchasers  had  iMi 
nothing  by  them,  so  far  as  the  evidence  showa  They  ot^aN 
drew  their  bank  account  on  the  same  day  they  made  the  asiign- 
ment 

From  its  great  length  and  the  care  with  which  it  is  statad  to 
have  been  drawn,  they  must  have  been  actually  engaged  in 
making  their  assignment  at  the  time  they  overdrew  their  bimk 
account  Instead  of  proving  their  credit,  this  simple  fiwt  un- 
explained proved  another  fraud  committed^  wich  confeaaed 
knowledge  of  their  condition. 

It  is  not  necessary  to  refer  more  especially  to  the  testimony; 
enough  was  shown,  in  our  judgment,  to  make  a  case  for  the 
jury,  and  the  charge  was  unobjectionable.  The  judgmenfc 
should  be  affirmed. 

All  the  judges  concurred,  except  Pobtxb,  J.,  not  voting. 

Judgment  affirmed,  with  costs. 


KELLEB  V.  THE  N.  Y.  CENTRAL  B.  B.  CO. 

Jane,  1861. 
Afflnniiig  17  iiN».  It.  VKL 

Aa  actioD  lies,  under  the  statate,  bj  the  penonal  repreaentattvea,  to 
cover  da3iages  for  ii^jariee  caosing  death,  withoat  proof  of  Naoltlo^ 
damages  to  husband,  widow,  or  next  of  kin  of  the  deeeaaed.* 

In  cases  of  negligence,  if  the  facta  are  so  clear  and  deeidad  that  thA  in- 
ference of  negligence  is  irresistible,  it  is  the  dntj  of  the  Judge  to  da- 
side  it ;  bat  when  the  facts,  or  the  inftoence  to  be  diawn  ttcm  thiaflt, 

*  See  also  Ihl  e.  Fortj-seventh  street  R.  R.  Co.,  47  JT.  T.  817; 
«.  K.  T.  Central  R.  R.  Co.,  toL  1  of  this  serias^  p.  (KM. 


r.-^ 


COUBT  OF  APPEALS.  481 

Keller  «.  JSe«ir  York  OeDtral  R.  R.  Co. 

aie  in  uij  degree  doubtf  al,  the  only  proper  rale  is  to  aubmlt  ^e  qties 
tion  to  the  Jurj,  under  proper  inetraetione* 
The  qneetioQ  whether  a  railroad  train  stopped  an  ample  time  for  all  the 
passengers  to  get  off,  calls  for  an  opinion  on  a  matter  not  involTlag: 
skilled  testimony,  and  is  improper.  80  of  the  question  whether  R  was 
Safer  to  dischaige  passengers  in  a  station  or  before  readiing  it 

Benjamin  EeUery  administrator  of  Bachel  Keller,  deoeaged, 
Bned  the  defendants,  in  the  sapreme  court,  to  recovar  damages 
nnder  tiie  statnte  {L.  1847,  p.  57S ;  L.  1849,  p.  388),  for  in- 
juries causing  her  death. 

The  deceased  was  a  passenger  on  defendants'  road,  with  her 
daughter,  Sally  Dickens.  The  train  stopped  at  Ganasto'a,  a 
station  on  the  road.  There  was  evid^ice  that  the  name  of  the 
station  was  called ;  hut  the  deceased  was  not  aware  what  sta- 
tion it  was  until  the  train  was  starting,  when  she  got  oi^  with 
her  daughter.  They  alighted  on  the  track  south  of  the  one  on 
which  their  train  was^  and  before  they  had  got  off  the  track, 
an  express  train,  passing  at  fdll  speed,  killed  them.  The  de- 
tails, so  far  as  material,  appear  in  the  opinion. 

The  deceased  was  a  widow,  and  her  only  surriving  next  of 
kin  were  two  sons,  one  married  daughter  (all  of  full  age),  an  .. 
two  children  of  a  deceased  son.  The  administrator,  who  brought 
this  action,  was  one  of  the  son& 

The  main  questions  litigated  were,  as  to  the  negligence  of 
the  defendants,  and  the  contributory  negligence  of  the  de^ 
ceased. 

The  jury  found  a  yerdict  for  plaintiff,  for  one  thousand  seven 
hundred  dollars ;  and  the  court  directed  the  exceptions  to  be 
heard,  in  the  first  instance,  at  general  tcnn. 

*  The  case  in  the  text,  althousrh  decided  bj  a  bare  mi^oritj  of  tlie 
court,  has  been  reaffirmed  by  the  ocurt  as  an  authoritatire  opinion  upon 
the  proposition  stated  in  the  second  head-note,  which  determined  the 
main  question  in  the  ease  (Ernst  e.  Hudson  Rirer  R.  It  Co.,  85  ilT.  F.  0, 
89;  8.  C,  8  Abb,  Pr,  if.  8.  88, 108  iV^ff<m,Pr.  61),  and  has  been  followed 
1^  the  other  courts.  Beabrook  e.  Heekar,  4  StibL  844 ;  Lamb  e.  Camden 
« Amb.  Tr.  Co.  jB  IkUg,  484,  m  i  leirersed  on  another  point  in  48  K  Y,  271 
Burke  t.  Broadway  ft  Seventh  Are.  R  R  Co.,  48  Bwih,  538.  For  cas(^ 
inrolring  the  same  or  similar  circumstances,  see  Dickens  e.  Tiie  same 
defendanu,  rol.  1  of  this  series,  p.  504 ;  and  Qonsales  t.  N.  T.  h  Ilarlem> 
RRCo..88iir.  r440;  1  Aoe^ny,  806 ;  88  Fom. /V. 407. 
81 
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ITie  supreme  courty  on  the  application  at  general  term  for  a 
new  trial,  foanded  cliiefly  upon  the  gronnd  that  the  intestate 
left  no  one  who  sustained  any  pecuniary  loss  by  her  death, 
held,  on  the  authority  of  Quin  v.  Moore,  15  Ni  Y.  434,  that 
the  statute  gaye  an  action,  not  only  where  the  decedent  left 
some  one  who  sustained  the  pecuniary  loss,  but  in  any  case  in 
which  the  injured  person  could  have  maintained  it  if  he  were 
living.    Reported  in  17  How.  Pr.  102. 

Judgment  having  been  entered,  the  defendants  appealed. 

Morris  S.  MiUer,  attorney  for  defendants,  appellants. 
H.  Link,  attorney  for  plaintiff,  respondent 

Mason,  J. — The  first  question  which  I  propose  to  consider 
in  this  case  is,  whether  the  judge  at  circuit  was  right  in  his  re- 
fusal to  grant  the  defendants'  motion  for  a  nonsuit 

The  grounds  taken  by  the  counsel  on  that  motion,  or  that 
the  complaint  be  dismissed,  arc :  1,  because  no  damages  were 
proved  as  contemplated  by  the  statute,  neither  to  the  husband, 
nor  to  the  next  of  kin,  nor  are  any  alleged  in  the  complaint; 
2,  because  no  negligence  or  wrongful  act  on  the  part  of  the 
defendants  is  proved,  but  the  contrary ;  3,  because  the  undis- 
puted evidence  in  the  case  shows  positive  carelessness  on  the 
pari;  of  the  deceased,  which  contributed  to  the  accident 

The  case  of  Oldfield  v.  N.  Y.  &  Harlem  &  B.  Ca,  14 
If.  Y.  (4  Jiern.)  310,  and  the  complaint  in  the  action  furnishes 
a  complete  answer  to  the  first  objection.  That  case  decides 
that  no  proof  of  resulting  damages  in  such  an  action  is  neces- 
sary to  sustain  it,  and  it  is  alleged  in  the  complaint  that  the . 
next  of  kin  of  Bachel,  the  intestate,  suffered  great  loss  and 
damage  by  means  of  her  death. 

There  clearly  was  sufficient  evidence  upon  the  question  of 
the  defendants'  negligence  to  submit  the  case  to  the  jury.  In 
the  first  place,  it  was  negligence  in  the  engineer  of  the  express 
train  to  run  his  ttain  past  the  station  at  the  rate  of  thirty  to 
forty  miles  an  hour,  when  he  knew  that  the  mail  train  was  at 
Che  station,  discharging  its  passengers.  In  the  seoond  place*  it 
was  negligence  in  the  conductor  of  the  mail  train  to  make  ao 
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short  a  stop  at  the  station.  He  should  have  giyen  more  time, 
and  seen  to  it  that  his  passengers  were  safely  discharged.  At 
least  he  shonid  haye  giren  them  reasonable  time.  In  the  third 
place,  the  station  should  haye  been  announced  in  the  car  where 
the  deceased  was.  I  know  there  is  a  conflict  in  the  eyidencCy 
whether  the  station  was  annoanced  in  this  car  or  not;  that 
certainly  belonged  to  the  jury  to  decide,  and  we  must  assume 
it  was  found  in  fayor  of  the  plaintiSl  In  the  fourth  place,  the 
defendants'  seryants,  haying  in  charge  the  mail  train,  knew 
that  the  express  train  was  approaching  at  a  rapid  speed,  and 
that  there  was  great  dauger  to  be  apprehended  of  injury  to 
those  who  were  to  get  off  fW)m  their  train,  and  they  should 
haye  taken  more  precaution.  The  brakemen  stationed  to  keep 
persons  from  getting  off  the  south  side  were  negligent  in  their 
duties,  either  in  allowing  these  ladies  to  get  off  on  that  side,  or 
in  leaying  their  posts  before  the  apprehended  danger  was  past 
It  seems,  that  this  danger  was  apprehended,  and  would  haye 
been  guarded  against  if  the  brakemen  had  not  been  negligent 
in  discharging  their  duty.  The  brakeman  between  ihe  first 
and  second  car  says,  he  knew  the  express  train  was  coming,  and 
kept  his  station  on  the  south  side  of  the  platform,  to  preyent 
people  getting  off  on  that  side.  The  deceased  and  her  mother 
got  off  that  platform  on  the  south  side,  and  yet  this  brakeman 
says  he  first  saw  them  on  the  south  track.  He  must  haye  been 
asleep,  or  else  not  attending  to  his  duties. 

The  question  of  negligence  in  all  cases  inyolyes  a  question 
of  &ct ;  and  it  is  only  whore  the  question  of  llu^t  is  free  fjrom 
an  doubt,  that  the  court  has  a  right  to  apply  the  law  without 
the  action  of  the  jury.  Bernhardt  v.  Bens.  &  Sar.  &  R  Go., 
38  Barb.  165, 169.*  When  either  the  lacts  or  the  inference  to 
be  drawn  from  them  are  in  any  degree  doubtful  as  to  the  ques- 
tion of  negligence,  it  is  the  duty  of  the  judge  to  submit  the 
matter  to  the  jury,  under  proper  instructions  as  to  the  law. 
32  Barb.  144  The  rule  upon  this  subject  was  well  stated  by 
Judge  JoHXSON,  speaking  for  this  court  in  the  case  of  Ireland 
V.  Plmk  Boad  Co.,  13  JV.  Y.  (3  Rern.)  533,  where  he  said:  « It 
bj  no  means  follows,  becaus3  there  is  no  conflict  in  the  testi- 


*  Be^  afflrmanoe,  reported  wX  p.  131  of  toI.  1,  of  tbla  aenes. 
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monjy  that  the  court  is  to  decide  the  issue  as  a  question  of  law.^ 
He  adds,  ''  the  question  of  negligence  is  very  seldom  estab- 
lished by  such  direct  and  positive  eyidenoe^  that  it  can  be  taken 
from  the  jury  and  pronounced  upon  as  matter  of  law.  On  the 
contrary,  it  is  almost  always  to  be  deduced  as  an  inference  of 
fact  from  several  fiacts  and  circumstances^  disclosed  by  the  tes- 
timony,  after  their  connection  and  relation  to  the  matter  in 
issue  have  been  traced,  and  their  weight  and  force  considered. 
In  such  cases  the  inference  cannot  be  made  without  the  inter> 
Tention  of  the  jury,  althouj^  all  the  witnesses  agree  in  their 
statements.  Deductions  from  facts  and  circumstances,  from 
their  very  nature,  are  not  strictly  subjects  of  legal  science,  Uke 
presumptions  of  law.  What  constitutes  negligenoe  in  such 
cases  is  determined  by  an  inference  of  the  mind  trom  the  facts 
and  circumstances  of  the  case,  and  as  minds  are  differently 
ocmstituted,  the  inference  ttom  a  given  state  of  facts  and  cir? 
cumstances  will  not  always  be  the  same.  I  admit  the  facia  may 
be  so  clear  and  decided  that  this  inference  of  negligence  is 
irresistible,  and  in  every  such  case  it  is  the  duty  of  the  judge 
to  decide;  but  when  the  facts,  or  the  inference  to  be  drawn 
fh>m  them,  are  in  any  degree  doubtful,  the  only  proper  rule  is 
to  submit  the  whole  matter  to  the  jury,  under  proper  instruc- 
tions.'' 

The  case  at  bur  is  one  in  which  the  judge,  at  circuity  wi|S 
clearly  in  the  line  of  his  duty  in  submitting  the  cause  to  the 
jury  upon  the  question  of  the  defendants'  negligence.  There 
were  so  many  fiacts  and  cireumstanoes,  and  such  a  variety  of 
considerations  to  be  taken  into  account  in  determining  the 
question,  the  &cts  in  regard  to  some  of  which  being  also  in. 
dispute,  that  the  judge  was  right  in  leaving  the  inferenoa  or. 
conclusion  to  be  deduced  from  them  to  the  jury ;  the  fiu^ts  were 
not  so  clear  and  decided  that  the  inference  was  irreaistible.  My 
own  opinion  upon  the  trial  was,  that  a  case  of  negligenoe  waa 
proved,  and  if  the  duty  had  devolved  upon  me  to  decide,  I 
should  have  so  found.  It  is  hardly  a  ground  for  interference 
with  this  judgment  that  another  judges  sitting  in  this  ooort 
in  review,  comes  to  a  different  conclusion  upon  this  qacatioa 
The  question  to  be  determined  in  such  a  case^  is  solved  by  the 
inference  which  the  mind  drews  firom  the  hctB  and  droam- 
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stances  of  the  case;  and  as  miods  are  differently  constitated, 
tbe  inference  from  a  given  state  of  facts  and  circamstances 
will  not  always  be  the  same.  Here,  then^  we  haye  a  case  which 
it  is  the  province  of  the  jury  to  decide.  It  wonld  have  been 
an  error  in  the  judge  at  circuit  if  he  had  refused  to  submit 
this  case  to  the  jury  upon  this  question  of  negligence. 

The  remarks  above  made  as  to  the  submission  of  the  ques- 
tion of  the  defendants'  negligence^  ^VP^J  equally  to  the  ques- 
tion of  the  negligence  of  the  deceased.  The  negligence  of  the 
party  which  will  defeat  his  action  in  such  cases,  is  nothing 
more  than  want  of  proper  care ;  and  this  question  is  always 
more  or  less  affected  by  the  conduct  of  the  opposing  x>arty.  It 
is  not  always  n^ligence  to  cross  a  railroad  track.  If  the  cross- 
ing is  at  a  time  when  no  train  is  due  and  cannot  be  reasonably 
expected  to  pass^  it  is  not  negligence.*  The  passengers  in  this 
mail  train  had  no  reason  to  apprehend  or  expect  that  the  ex- 
press train  would  pass  them  at  that  station.  Their  time-table 
required  them  to  pass  each  other  two  and  a  half  miles  west  of 
Oanastota^  and  such  was  their  almost  invariable  custom.  Mr. 
Toby,  who  kept  the  railroad  house  there,  says  that  the  trains 
do  not  usually  meet  there,  and  he  did  not  know  as  they  had 
that  season.  It  was  a  thing  unusual,  and  it  seemed  to  have 
alarmed  the  conductor  of  the  mail  train ;  and  Bose,  the  ticket 
and  fineight  agent,  seemed  alarmed  that  the  express  train  was  to 
pass  while  the  mail  train  was  receiving  and  discharging  its 
passengers.  The  flagman,  Weldon,  says  he  was  so  flustrated 
and  confused,  he  could  not  tell  how  long  the  mail  train  did 
stop.  It  was  an  occurrence  that  seemed  to  have  alarmed  Mr. 
Toby,  who  was  fhmiliar  with  all  the  dangers  to  be  apprehended, 
and  he  was  on  the  alert  Bose,  the  ticket  agent,  gave  special 
instruction  to  the  flagman.  He  sent  Beese,  the  baggage-man, 
around  the  south  side  of  the  mail  train,  to  see  that  no  one  got 
on  the  south  track.  These  two  brakemen,  Beals  and  Water- 
bury,  saw  the  express  train  coming,  and  seemed  fhlly  to  appre- 
ciate the  danger.     They  voluntarily,  without  any  directions, 

*  la  reference  to  the  obligation  to  look  and  listen  for  an  approaching 
train,  which  is  imposed  on  pa9$er$  by,  compare  Beisigel  e.  K.  Y.  Central 
R.  R.  Co.,  40  i\r.  F.  9,  and  eases  cited ;  Hackford  «.  The  same,  18  ilid.  Pr. 
N.  8, 18,  and  note. 
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placed  themselves  on  the  south  side  of  the  platform  of  their 
cars^  to  prevent  persons  getting  off  on  that  side ;  and  Water- 
hurj  says  he  showed  persons  off  the  north  side  until  he  saw 
Miss  Wbite^who  had  got  off  on  the  north  side — ^was  passing 
around  behind  the  cars  to  cross  the  tracks  and  seeing  her  dan- 
ger, he  started  for  her ;  but  fortunately,  Mr.  Toby  saw  her,  and 
r aiming  after  her,  caught  hold  of  her,  and  drew  her  back  when 
within  three  feet  of  the  south  track ;  *^  and  that  instant,"  says 
Mr.  Toby,  "  the  express  train  came."  The  sequel  demonstrated 
that  these  persons  were  not  unnecessarily  agitated  in  regard  to 
the  apprehended  danger  from  the  express  train.  If  the  deceased 
and  her  daughter  knew  that  tho  express  train  was  coming,  it 
would  have  been  a  mere  piece  of  recklessness  in  them  to  have 
got  off  on  the  south  side.  They  did  not  know  it,  and  there- 
fore, had  no  reason  to  apprehend  it ;  and  certainly  the  deceased 
was  no  more  negligent  in  getting  off  the  train  on  this  side  than 
on  the  other  side,  had  not  the  express  train  been  running  in. 
The  ground  was  smooth  and  hard  where  they  got  off,  and  there 
was  a  space  between  the  north  and  south  track,  of  over  seven 
feet  in  width,  where  the  passengers  land  who  get  off  the  down 
trains  from  the  south  track.  It  may  have  been,  and  I  am  in- 
clined to  think  it  was,  negligence  in  these  ladies  to  get  off 
while  the  train  was  in  motion ;  and  I  think  that  we  should 
hold  that  they  assumed  the  risk  of  safely  bnding  themselves 
from  the  cars.  They  did  safely  discharge  themselves  from 
the  cai*s,  and  would  have  been  all  safe,  but  for  the  unexpected 
approach  of  the  express  train.  It  was  certainly  not  nnlawftil 
for  them  to  get  off  the  south  side,  and  they  were  not  negligent  in 
doing  so,  unless  they  had  reasDu  to  expect  a  train  to  pass  on  the 
south  track.  Whether  they  were  negligent  or  not  depends  upon 
the  question  whether  they  had  reason  to  apprehend  danger. 

Now  it  seems  to  me,  if  they  had  been  familiar  with  the  local- 
ity and  known  the  ground,  they  were  not  negligent  in  getting 
out  on  the  south  side ;  but  these  ladies  were  strangers  there, 
and  for  aught  that  a  ppears,  were  not  aware  that  there  was 
another  track  south  of  the  one  they  were  on.  Was  Miss  White, 
the  music  teacher,  negligent  in  attempting  to  cross  the  track  at 
the  time  and  in  the  manner  she  did  ?  She  had  been  aocns- 
tomed  to  come  upon  this  train,  and  cross  the  railroad  to  go  to 
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her  music  class^  and  knew  that  she  had  no  reason  to  expect  any 
train  from  the  west  at  that  time.  She  was  not  careless,  because 
she  had  no  warning  of  danger,  and  yet  she  would,  beyond  doubt, 
haTe  been  killed,  if  Mr.  Toby  had  not  seized  her  and  pulled  her 
back  just  at  the  instant  he  did.  And  so  young  Fowler,  who 
got  off  on  the  south  side,  would  very  likely  have  been  killed,  if 
Mr.  Toby  and  the  flagman  had  not  wam^  him  of  his  danger 
in  time  to  make  his  escape.  Were  they  negligent  in  attempting 
to  cross  the  track  after  they  were  safely  landed  ?  This  depends 
upon  many  circumstances.  They  certainly  were  in  great  dan- 
ger to  remain  where  they  were.  The  engineer  of  the  express 
train  swore  that  it  would  be  difficult  to  stand  where  they  got 
off,  between  the  trains,  when  the  one  was  in  full  motion, 
although  he  thought  it  barely  possible.  Now,  it  does  not  ap- 
pear from  the  evidence,  when  they  first  learned  the  approach  of 
the  express  train,  whether  before  or  after  they  had  started  to 
cross  the  track ;  if  after,  then  it  were  safer  to  keep  on.  It  does 
not  make  much  difference,  I  apprehend,  whether  it  was  before 
or  afterward.  If  they  saw  it  as  soon  as  they  got  upon  the 
ground,  they  can  hardly  be  charged  with  negligence  in  their 
best  attempts  to  escape  danger.  Here  was  the  express  train  com- 
ing towards  them  at  the  rate  of  thirty  to  forty  miles  an  hour. 
Here  was  in  their  reach  the  train  from  which  they  had  just 
alighted,  and  there  was  no  escape  that  way  unless  they  got  back 
upon  that  train  which  had  been  increasing  its  speed.  This 
could  not  have  been  done  probably  if  they  had  tried.  There 
certainly  could  have  been  no  question  in  regard  to  their  negli- 
gence had  they  been  killed  in  attempting  to  get  back  to  the 
train  from  which  they  had  just  alighted.  Had  they  stood  still 
they  would  very  probably  have  been  killed.  If  they  saw  the 
whole  of  their  danger  afl;er  they  landed,  I  am  not  prepared  to 
say  that  the  course  they  took  was  not  the  wisest  Had  the 
mother  but  time  to  have  taken  one  step  more,  and  the 
daughter  two,  they  both  probably  would  have  been  saved.  But 
they  had  no  time  to  reason,  and  were  undoubtedly  greatly 
frightened,  and  if  they  did  not  exhibit  sound  judgment,  or  what 
we  may  think  such,  now  in  coolly  looking  the  matter  over,  it  is 
not  such  negligenc3  as  will  deprive  them  of  this  action.  It  is 
not  negligence  when  a  person  uses  his  faculties  the  best  he 
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is  capable  of  under  the  circamBtttic6s»  Thay  were  not  negli- 
gent in  remaining  in  the  car  as  long  aa  they  did,  unless  the 
station  was  announced,  and  there  is  a  conflict  in  ike  eridence  in 
regard  to  this  question  which  belonged  to  the  jury  to  determine. 
There  is  also  considerable  discrepancy  in  tbe  testimony  as  to 
the  speed  with  which  the  train  was  moying  when  they  got  off, 
and  General  Messanger  says  they  had  started  with  a  slow 
motion,  and  others  say  that  they  were  at  the  speed  of  flrom  five 
to  eight  miles  an  hour,  and  then  again,  as  to  the  time  of  the 
stop,  the  evidence  varies  from  thirty  seconds  to  two  minutes. 

From  all  these  foots  and  circumstances  to  which  I  have  ad- 
verted, and  many  others  which  are  to  be  Ibund  in  the  case, 
the  deduction  of  negligence  or  not  is  to  be  ascertained. 
Jt  is  au  inference  to  be  drawn  from  a  pretty  broad  field  of 
fiiets  and  circumstances,  and  which  legitimately  belonged  to  the 
Jury.  It  was  s  fit  joase  to  submit  to  the  jury.  It  was  so  sub- 
mittedf  and  they  have  found,  from  their  verdict,  that  the 
deceased  was  not  negligent  The  supreme  court,  who  had  the 
right  and  were  asked  to  set  aside  this  finding  of  the  jury,  by 
their  refusal,  have  approved  it  If  there  was  nothing  to  sub- 
mit, I  think  it  will  demonstrate  that  both  the  jury  and  an  in- 
telligent court,  which  reviewed  their  finding,  committed  a 
pnMty  gross  blunder ;  the  one  in  rendering  a  verdict,  and  the 
othe:^  in  sustaining  it  This  court  has  no  power  either  to  ap- 
prove or  disapprove  of  the  verdict :  all  this  court  can  determine 
is,  whether  as  matter  of  law  there  is  any  aspect  in  which  the 
case  can  be  considered,  which  would  justify  a  verdict  for  the 
plaintiff;  but  the  rule  is,  that  if  this  rests  in  any  degree  of 
doubt,  then  the  case  must  go  the  jury  for  their  verdict  They 
hold  in  Connecticut  that  negligence  is  so  peculiarly  a  qnesiion 
of  fact,  that  it  shall  be  left  to  the  jury,  even  on  a  oonceded  state 
of  facts.  19  Conn.  566 ;  2  Smith  £  BaUg"  Am.  BaUwag  Cos. 
114  There  was  no  error  committed  in  leaving  this  question  of 
negligence  to  the  jury.  The  general  proposition  was  submitted 
on  the  motion  for  a  nonsuit  that  the  evidence  was  not  sufficient 
to  entitle  the  plaintiff  to  recover,  but  it  involved  only  the 
three  propositions  we  have  considered. 

The  point  was  also  taken  that  the  complaint  did  not  state  a 
ia^iQLse  of  action ;  but  the  point  is  not  made  on  thif  appeal,  and 
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there  is  nothing  in  the  proposition^  imd  it  is  not  neoessarj  to 
consider  it  The  first  two  propositions  of  the  defendant's  coun- 
sel, in  his  request  to  chai^,  are  settled  by  this  coiurt  against 
the  defendants  in  the  case  of  Oldfield  v.  N.  Y«  &  Harlem  &  B. 
Co.  14  N.  y.  (4  Kerm)  3ia  That  case  holds  that  no  proof  of 
pecuniary  or  special  damage  to  the  plaintiff  or  next  of  kin,  in 
consequence  of  the  death,  was  necessary  to  sustain  the  action. 
That  case  also  holds  that  the  existence  of  a  widow  to  diare  in 
the  damages,  is  not  necessary  to  sustain  the  action ;  that  the 
action  lies  in  eyery  case  where  the  deceased  could  haye  sus- 
tained an  action  for  the  injury  had  she  survived.  The  case  of 
Quinn  v.  Moore,  15  N.  Y.  432,  also  affirms  the  latter  proposi- 
tion. 

The  third  and  fourth  propositions  in  the  defendant's  requests 
to  chaige,  involye  simply  the  questions  of  negligence  on  the  part 
of  the  deceased  and  the  defendants,  which  we  haye  abeady  con*> 
sidered.    The  fifth  proposition  was  charged  as  requested.    The 
case  of  Oldfield  v.N.  Y.  &  Harlem  B.  B.  Go.  14  N.  Y.  (4  JTern.) 
310,  holds  that  it  would  haye  been  an  error  for  the  judge  to 
charge  the  latter  branch  of  the  sixth  proposition,  and  it  is  not 
important,  therefore,  to  inquire  whether  the  first  portion  of  the 
proposition  is  right  or  not;  a  request  to  charge  the  jury  should 
be  in  such  form  that  the  court  may  charge  in  the  yery  terms 
of  the  request,  without  qualification.    Carpenter  t;.  Stilwell,  11 
N.  Y.  (1  Kem^  61.    The  judge  is  not  required  to  separate  a 
proposition  of  this  kind  and  pick  out  what  is  good  and  refbse 
the  rest*  There  was  no  error,  therefore,  in  the  refusal  to  charge 
the  sixth  proposition.    But  there  is  another  answer  to  all  these 
propositioDS.    They  were  submitted  as  a  series  of  propositions 
for  the  judge  to  charge,  and  there  is  but  a  general  exception 
which  states  that  the  defendant  excepted  to  the  judge's  refhsal 
to  rule  and  decide  as  requested  in  the  foregoing  propositions. 
Now,  as  seyeral  of  the  propositions  are  clearly  erroneous,  this 
general  excepHon  presents  no  question  for  reyiew   in  this 
court    Caldwell  t^.  Mnrphy,  11  N.  Y.  (1  KemC)  416;  Jones  tf. 
Osgood,  6  i^.  r.  (2  iSMd.)  ^3 ;  Hunt  t;.  Maybee,  7  JV:  T.  (3  iSUdL) 
366,  273. 


•  Followed  in  Newmma  «.  Coidall,  4S  Bonh.  418,489. 
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There  are  seyeral  answers  to  the  defendant's  objections^  that 
the  complaint  did  not  state  the  names  of  the  next  of  kin^  Ac 
In  the  first  place,  it  is  not  necessary  to  state  them,  and  in  the 
second  place,  the  objection  cannot  be  taken  on  a  motion  for  a 
nonsnit  If  the  defendant  had  desired  to  haye  the  complaint 
more  specific  in  this  respect,  his  proper  way  was  to  moTe  to 
have  the  complaint  made  more  specific  And  in  the  third 
place,  as  this  objection  was  taken  on  the  motion  for  a  nonsuit, 
it  conld  not  prevail,  for  this  court  has  held  in  the  two  cases  of 
Quin  r.  Moore  and  Oldfield  v.  N.  T.  &  Harlem  B.  R  Co^  abore 
referred  to,  that  the  action  depends  on  the  right  of  the  injured 
person  to  maintain  an  action  for  the  injuries  if  he  or  she  were 
liying ;  and  that  the  action  lies  in  every  case  where  the  de- 
ceased could  have  maintained  an  action,  were  he  or  she  living. 
This  certainly  settles  the  question  that  who  are  the  next  of  kin 
is  not  material,  so  far  as  the  right  to  maintain  the  action  is 
concerned. 

The  objection  taken  to  the  evidence  of  Davis  and  Windecker 
cannot  avail  the  defendant  The  objection  is  a  general  one  to 
the  whole  evidence.  The  most  of  tiiis  evidence  was  certainly 
wholly  unobjectionable,  and  consequently  the  objection  goes 
for  nothing.  If  the  counsel  had  called  the  attention  of  the 
judge  to  a  particular  portion  of  this  evidence,  by  objecting  to 
that  specifically,  very  probably  he  would  have  excluded  it  It 
is  enough,  however,  that  having  objected  to  this  entire  evidence 
in  gross,  his  objection  cannot  prevail  for  that  reacon. 

The  defendant's  counsel  proposed  to  ask  the  witness,  Bosc, 
whether  this  train  stopped  ample  time  for  all  Ihe  passengers  to 
get  off,  including  these  ladies.  This  evidence  was  properly  ex- 
cluded. It  presented  one  of  the  issues  in  the  cause  which  the 
jury  were  to  determine  from  all  the  evidence  in  the  case,  and 
the  opinion  of  the  witness  was  not  competent  evidence. 
It  did  not  involve  a  matter  of  scientific  opinion,  or  where 
the  opinion  of  experts  was  competent  Cook  v.  Brockway,  21 
Barb.  331 ;  Morehouse  v.  Mathews,  2  Jf.  Y.  (2  (%m«^)  514 ; 
Merritt  v.  Seaman,  6  N.  Y.  (2  8M.)  168 ;  JeA  Ina.  Oa  v. 
Cotheal,  7  Wend.  72.  This  witness  had  stated  the  time  of  the 
stop  to  be  from  one  and  one-half  to  two  minutes,  while  otheiB 
had  stated  it  to  be  thirty  seconds  to  a  minute ;  and  there  ir>t8 
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&ct8  iu  the  case  upon  which  the  jury  were  called  upon  to  de- 
cide this  question  of  fact  It  is  sufficient,  however,  that  the 
eyidence  was  not  competent,  for  the  opinion  of  the  witness  was 
not  eyidence  upon  such  a  subject  It  was  not  competent  for 
the  defendant  to  prove  by  Cole  and  Woolever,  although  they 
were  proved  to  have  had  experience  in  railroading,  that  in  their 
judgment  it  was  safer  to  run  into  the  station,  and  discharge  the 
passengers,  than  to  stop  either  east  or  west  of  the  station.  It 
was  a  matter  where  the  opinion  of  those  men  was  not  evidence. 
21  Bari.  331 ;  2  JV.  T.  (2  Camd.)  614 ,  6  JV.  F.  (2  Seld.)  168; 
7  Wend.  72. 

The  ofTer  certainly  went  no  further  as  a  proposition,  than  to 
give  the  opinion  of  these  men  upon  that  subject,  and  was  so 
treated  and  understood  upon  the  triaL  It  was  said  by  this 
court  in  the  case  of  Daniels  v.  Patterson,  3  N.  Y.  (3  Camst) 
47-^1,  that  before  a  party  excepts  on  account  of  the  rejection 
of  evidence,  he  must  make  his  offer  in  such  plain  and  unequivr 
ocal  terms,  as  to  leave  no  room  for  doubt  about  what  was  in- 
tended ;  and  if  he  fail  to  do  so,  and  leave  the  offer  fairly  open 
to  two  constructions,  he  has  no  right  to  insist  in  a  court  of  re- 
view upon  the  construction  which  is  most  favorable  to  himself, 
unless  it  appear  that  he  was  so  understood  by  the  court  which 
rejected  the  evidence.  The  offer  was  treated  and  understood 
upon  the  trial,  as  but  an  offer  to  have  the  opinion  of  these  men 
given  to  the  jury  upon  that  subject,  and  this  it  seems  to  me  is 
but  a  fair  construction.  There  is  not  a  single  (act  stated  which 
is  offered  to  be  proved  to  show  that  it  was  safer  to  go  into  the 
station ;  and  besides,  the  offer  of  proof  is  based  upon  the  distinct 
ground  that  these  two  witnesses  were  experienced  men  in  rail- 
roading; Cole  having  been  shown  to  be  a  conductor  some 
eight  years,  and  Woolever  being  an  engineer  upon  the  express 
train. 

There  is,  however,  another  perfect  answer  to  this  offer  of 
evidence,  in  any  view  which  may  be  taken  of  the  offer.  The 
evidence  was  incompetent,  as  not  being  within  the  issue.  There 
is  not  a  single  allegation,  in  the  complaint,  that  it  would  have 
been  safer  to  have  stopped  the  mail  irain  either  east  or  west  of 
the  station.  Nor  is  there  any  allegation  that  it  was  negligence 
for  the  conductor  of  that  tndn  to  run  into  the  station.    Nor 
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did  the  plaintiff  adduce  a  singk  particle  of  evidence  tending 
in  the  least  to  show  that  it  was  safer  to  stop  short  of,  or  go 
beyond,  the  station,  nor  was  any  such  claim  presented  on  the 
triaL  The  simple  issue  to  be  tried  was,  wheth^  what  was 
done  afforded  eyidenoe  of  negligence,  and  not  whether  it  wonld 
haye  been  more  negligent  to  have  done  something  else.  It  is 
never  error  to  confine  the  proof  to  the  issoe  to  be  tried. 

There  are  no  other  questions  in  the  case ;  and  where  a  trial 
and  general  rerdict  have  been  had,  this  court  only  deals  with 
the  questions  of  law,  upon  exceptions  duly  taken.  We  cannot 
consider  whether  the  damages  are  excessiye,  or  the  verdict  is 
against  the  weight  of  evidence.    14  N.  T.  (4  Seni.)  3ia 

A  majority  of  the  judges  concurred. 


KELLY  V.  CAMPBELL. 

December,  1868. 

Except  as  agahurt  creditors,  a  gift  of  personal  property  by  a  hnaband  to 
bia  wife,  is  vaUd  without  the  aid  of  the  Married  Woman's  Acts. 

Declarations  made  by  a  husband  at  tbe  time  of  giving  his  wife  money,  as 
to  tbe  purpose  for  wbicb  be  gave  it,  and  declarations  as  to  tbe  person 
for  wbom  be  was  acting  when  be  reodved  a  bill  of  sale  made  to  bis 
yAi^f^HMt  competent  testimony  in  fitTor  of  the  wifei  as  part  of 
the  Tt9  ge$tm, 

Catharine  Kelly  (for  whom^  on  her  death  pending  the  action, 
David,  her  husbemd  and  administrator,  was  substituted  as 
plaintiff),  sued  Anthony  F.  Campbell,  in  the  supreme  court,  to 
recover  the  value  of  certain  personal  property  taken  by  defend- 
ant as  sheriff  of  Kings  county,  under  an  execution  against 
Charles  H.  Jones. 

On  the  trial  it  appeared  that  the  plaintiff  was  a  married 
woman,  and  claimed  the  property  by  virtue  of  a  bill  of  sale 
from  Jones,  made  before  the  execution  was  levied.  The  bill  of 
sale  was  dated  February  5,  1861,  and  delivered  to  plaintiff's 
husband,  who  stated  at  the  time  that  he  was  aotihg  fbrhis 
wife.  The  consideration  of  the  sale  was  the  surrender  of 
various  notes  payable  to  order,  made  by  Jonei  to  die  plaintiffi 
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the  Botes  haying  been  giyen  for  money  borrowed  by  Jonee  of 
plaintiff  during  a  period  of  yean.  To  prove  that  the  money  so 
advanced  waa  her  aeparate  property,  the  plaintiff  then  called 
her  daughter,  who  testified  (under  exceptions)  that  she  had 
frequently  heard  her  fkther  tell  plaintiff  to  do  as  die  pleased 
witti  whsA  he  had  given  her,  or  what  she  had  earned;  that  the 
money  so  received  or  earned,  the  plaintiff  always  kept  herselC 
and  deposited  in  bonk. 

l%e  court  chaiged  the  jury  that  the  bill  of  sale  conveyed  to 
the  plaintiff  the  title  to  the  property  sought  to  be  recovered  as 
between  Jones  and  her  husband,  and  authorised  her  to  main* 
tain  the  action  tor  her  separate  property ;  to  which  the  defend* 
ant  excepted. 

The  counsel  for  the  delSmdant  then  requested  the  judge  to 
ohargey  1.  That  the  agreement  between  the  husband  and  wifb 
(if  the  evidence  amounted  to  an  agreement)  was  void.  S.  That 
the  money  loaned  to  Jones  by  Mrs.  Kelly  was  not  proved  to  be 
her  separate  property. 

The  judge  refused,  and  defnidant  excepted* 

The  jury  found  for  the  plaintiff  and  judgment  was  ordered. 

The  supreme  court,  at  general  term,  affirmed  the  judgment, 
on  the  ground  that  the  question  of  the  wife's  separate  property 
could  not  be  raised  by  one  who  was  a  mere  trespasser,  and  not 
a  creditor  of  the  husband. 

The  defendant  appealed  to  this  court 


John  H.  Ite^noUli,  for  defendant,  appellant 
John  JT.  Portor  and  John  Dihomanf  tor 


Bxujou,  J^— The  bill  of  sale  of  the  goods,  from  Jones  to 
Mrs.  Kelly,  was  dated  and  executed  February  6,  186L  Her 
coverture  did  not  then  fHrevent  her  from  purdiasing  the  goods 
and  going  into  trade  as  a  shoe  merchant  L.  186Q,  p.  157,  §§ 
1,2. 

The  action  fbr  the  conversion  of  the  goods  by  the  defendant 
was  properly  Imught  in  her  name.  X.  IMO,  p.  IM,  §  7;  as 
amended  by  L.  18«S,  p.  844,  §  7;  Oodoo/Pro.  §§  111,  114 

The  bill  of  sale  itself  authorised  Mrs.  KeUy  to  maintain  the 
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action  in  her  own  name,  unless  it  was  impeached  for  fraud.  27 
Barb.  178 ;  32  Id.  293 ;  14  N.  Y.  555. 

The  notes  surrendered,  as  the  consideration  for  the  bill  of 
sale,  were  payable  to  Mrs.  Kelly  or  order,  and  the  presumption 
was  that  they  were  giyen  for  a  consideration  moying  from  her, 
and  were  her  separate  property.  But  it  was  competent  for  her 
to  prove  by  her  daughter,  Catherine  D.  Jones,  that  her  husband 
gave  her  money  from  time  to  time,  and  told  her  to  do  with  it 
as  she  pleased;  and  that  she  kept  the  money,  so  receiyed,  her- 
self, and  deposited  it  in  a  bank.  This  evidence  tended  to  estab- 
lish that  the  money  she  loaned  to  Jones  for  the  notes  was  her 
own,  and  not  her  husband's. 

A  gift  by  a  husband  to  a  wife  will  be  upheld,  when  the  rights 
of  creditors  are  not  in  question,  without  the  aid  of  the  statutes 
of  1848  or  1849, 1860  or  1862.  17  Johns.  548 ;  3  Edw.  C%.  92 ;  2 
KwJt  Com.  9  ed.  155 ;  Borst  v.  Spelman,  4  N.  Y.  284;  7  Johns* 
Oh.  57;  3  Paige,  440;  4  Barl.  546;  8  Paige,  161;  3  Bradf.  7; 
24  N.  Y.  623;  2  Bosw.  92;  2Md.Ch.  Beds.  353;  5  Penn.  154; 
29  7d  43;  3  Cush.  191;  6  Id.  20. 

The  husband  of  Mrs.  Kelly  acted  as  her  agent  in  taking  the 
bill  of  sale,  and  would  be  estopped  from  claiming  the  goods  as 
his  own. 

The  court,  therefore,  properly  charged  the  jury,  that  the  biD 
of  sale  conveyed  to  Mrs.  Kelly  the  title  to  the  goods,  as  be- 
tween Jones  and  her  husband,  and  authorized  her  to- maintain 
the  action  for  her  separate  property. 

The  foregoing  views  also  show  that  the  court  rightfiilly  re- 
fosed  to  charge  the  jury  as  requested  by  the  defendant's  oounseL 

The  whole  charge  is  not  set  out  in  the  case,  and  we  must 
presume  that  the  question  of  fraud  was  properly  submitted  to 
the  jury. 

WheUier  the  verdict  was  against  evidence  is  not  within  the 
province  of  this  court  to  determine.  The  dedaion  of  the  su- 
preme court,  that  it  was  not  against  evidencei,  is  condiisive 
upon  the  defendant 

What  Mr.  Kelly  said  when  he  gave  his  wife  money,  and  also 
what  he  said  as  to  the  person  for  whom  he  was  acting  when  he 
took  the  bill  of  sale— i.  e.,  that  he  was  acting  as  agent  for  his 
wife,  was  res  gesta,  and  therefore  competent  evidenoe  for  his 
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wife.    23  jV.  T.  502;  1  QrtmL  on  Ev.  §  108;  Cow.  S  B.  Notts, 
592  to  606 ;  1  Den.  141;  9  Barb.  271;  29  Id.  290. 

For  these  reasons,  I  am  of  the  opinion  that  the  jndgment  of 
the  supreme  court  should  be  affirmed,  with  oosts. 

All  the  judges  concurred. 

Dayies,  J.,  also  read  an  opinion  m  £AYor  of  affirming  the 
judgment 

Judgment  affirmed,  with  costs. 


KELLY  V.  TILTON. 

December,  1866. 

One  who  wiU  keep  a  miachieToiui  animal,  with  knowledge  of  its  propen- 

■Itiee,  is  liable,  without  proof  of  negligence,  to  a  penon  not  a  trespawer, 

who  ia  injured  by  it. 
A  stranger  who,  without  authority  from  the  owner  of  premisee,  enters 

thereon  for  a  lawful  purpoae,  by  invitation  of  one  who  ia  lawfully  there 

by  Ucense  of  the  owner,  is  not  a  trespasser. 

Thomas  Kelly  sued  Dayid  Tilton,  in  the  Brooklyn  city  court, 
to  reooTer  for  injury  sustained  by  being  bitten  by  a  dog  kept 
by  the  defendant  The  facts  were  these,  in  substance :  The 
defendant  was  in  the  poultry  business,  in  Brooklyn,  in  March, 
1859,  and  had  been,  for  seyeral  years  preyiously.  He  had  a 
yard  which  used  for  killing  poultay  and  preparing  it  for  ship- 
ping. He  owned  a  dog,  which  he  kept  upon  his  premises. 
The  dog's  kennel  was  some  one  hundred  feet  from  the  entrance 
gate  of  the  yard,  and  he  was  usually  fastened  thereto  by  a 
chain  and  leather  collar,  except  at  nights  and  upon  Sundays. 
The  ferocity  of  this  animal,  his  habit  of  attacking  and  biting 
people,  and  the  defendant's  knowledge  of  his  mischievous  pro- 
pensities, fully  appeared  from  the  evidence.  On  two  occasions^ 
in  1858,  he  had  bitten  persons  visiting  the  defendant's  premises 
on  business ;  and,  at  another  time,  a  person  in  the  employ  of 
the  defendant ;  of  all  of  which  occurrences  the  defendant  had 
notice.  As  late  as  March,  1859,  he  cautioned  one  of  his  men 
that  he  had  just  taken  into  his  employ  to  keep  out  of  his  way 
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until  he  got  aoqiitinted  wiih  him.  In  ahoitv  the  ricioiis  char* 
acter  of  the  animal,  and  that  the  defendant  had  knowledge  ol 
it»  were  ■carodj  diq>atod  qaeatums  on  the  triaL 

In  March,  1859,  there  was  a  quantity  of  old  iron,  ioattered 
about  and  in  a  pile,  in  the  rear  part  of  the  defendant's  yard. 
JuBt  prior  to  March  21,  with  the  view,  probably,  of  getting  it 
out  of  the  way,  he  told  one  of  his  employeefl^  by  the  name  of 
Barnes,  and  a  lad  named  Pearsall,  his  step-son  and  a  member 
of  his  fiunily,  to  sell,  or  find  a  customer  for,  the  iron.  On 
March  21  the  defendant  was  absent,  and  the  yard  was  in  the 
charge  of  Barnes  and  the  defendant's  step-son.  Abont  ten 
o'clock  in  the  morning,  the  plaintiff,  who  was  a  junk  dealer, 
was  passing  along  the  street  with  his  wagon,  and  tiie  boy,  see* 
ing  him,  came  out,  and  took  him  in  upon  the  premises  to  the 
iron.  The  plaintiff  bought  the  iron,  and  turned  to  go  to  the 
street  to  bring  in  his  horse  and  wagon  to  take  a  part  of  it 
away.  As  he  was  going  out,  the  defendant's  dog  sprang  out  of 
his  house  or  kenuel,  broke  his  leather  collar,  which  there  was 
evidence  tending  to  show  was  old  and  worn,  and  bit  the  plain- 
tiff's hand.  At  this  moment  the  plaintiff  was  some  twenty  feet 
from  the  dog-house,  and  going  in  a  straight  direction  from 
where  the  iron  lay  to  the  gate.  It  was  the  left  hand  that  was 
bitten,  and  the  bite  was  of  a  serera  character.  Two  of  the 
fingers  were  bitten,  apparently,  dear  through,  and  for  some 
three  weeks  the  hand  was  exceedingly  painful  and  sore,  the 
plaintiff  being  unable  to  use  it  at  all  in  his  business.  He  was 
obliged  to  employ  help  in  carrying  on  his  business,  spent  some 
thirty  dollars  in  attempting  to  cure  it,  and  there  was  eTidence 
that  its  strength  was  permanently  impaired.  After  the  bite, 
and  the  hand  had  been  dressed  by  a  druggist  near  by,  the 
plaintiff  returned  and  took  part  of  the  iron  away.  The  next 
day  he  came  again  and  took  the  rest  of  it  away.  Afterward, 
Barnes  informed  the  defendant  of  the  ssle  of  the  iron  to  the 
plaintiff,  and  he  made  no  objection. 

The  complaint^  besides  alleging  the  perranal  soflbring  of 
plain  tiff,  alleged  that  he  was  thereby  and  still  is  prevented  fincm 
pursuing  his  lawful  business,  and  also  was  put  to  expenses 
amounting  to  thirty-five  dollars,  and  laid  the  damages  at  one 
thousand  dollars. 
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Upon  the  trial,  the  man  Barnes  was  called  as  a  witness,  and, 
against  the  objection  and  exception  of  defendant,  was  allowed 
to  state  that  the  boy  Silas  Pearsall,  catled  ine  plaintiff  in  from 
the  street.  Subsequently  plaintiff  was  sworn  as  a  witness  on  his 
own  behalf,  and  was  allowed,  against  the  like  exception,  to  testify 
that  the  boy  called  him  in,  and  took  him  into  th  e  back  of  the  yard. 

The  plaintiff  was  also  allowed  to  testify,  against  the  objection 
and  exception  of  the  defendant,  that  he  had  been  obliged  tq 
employ  more  help  than  before,  in  consequence  of  his  injury, 
according  as  he  had  heayy  lifts. 

These  were  the  exceptions  to  evidence,  insisted  on  in  this  court 

At  the  close  of  the  plaintiff's  evidence,  defendant  asked  for  a 
nonsuit  on  the  grounds,  1st.  That  Barnes  exceeded  his  authority 
in  bringing  plaintiff  on  defendant's  premises ;  aad  he  having  no 
authority  to  do  so,  plaintiff  was  there  as  if  upon  his  own 
motion,  and  without  defendant's  knowledge,  and  therefore  was 
a  trespasser,  and  took  the  risk  upon  himself  of  any  injury; 
and,  2d.  That  plaintiff  was  negligent  in  going'  so  near  the  dog; 
the  dog  being  chained,  was  notice  to  the  defendant  to  keep  jout 
of  his  way.  The  motion  was  denied,  and  plaintiff  had  a  verdict 

The  city  court  of  Brooklyn,  at  general  term,  affirmed  the 
judgment  entered  on  a  verdict  in  favor  of  the  plaintiff,  for  four 
hundred  and  eighty-six  dollars  and  scventj-fl ve  cents,  with  costs, 
and  defendant  appealed  to  this  court. 

R.  M.  ITarri)i{/ioii,  for  defendant,  appellant ; — Cited  Siory  on 
Agency,  §§  87,  88,  89,  90,  136,  and  cases  cited;  Dunlap's 
Faky*8  Agency y  270,  and  subsequent  pages;  2  NoL  Cow.  d 
H.  on  Eo.y  note  182,  p.  185,  and  cases  tliero  cited ;  Schumacker 
r.  Locke,  10  Moore,  39  ;  Eansom  r.  IT.  Y.  £/  E,  R  II.  Co.,  15 
N.  Y.  415 ;  Tenvilliger  v.  Wandi,  17  Id.  54;  Medbury  v.  N^ 
Y.  &  E.  R  R.  Co.,  2G  Barh.  564 ;  Dain  v.  Wyckoff,  7  N.  Y. 
(3  Seld,)  101 ;  Vandcrslico  v.  Newton,  4  X.  Y.  (4  Comst.)  130 ; 
Wilds  V.  Hudson  R.  R.  Co.,  24  .V.  Y.  430. 

John  IL  ReynoldSy  for  plaintiff,  respondent;   CitcA.  Exodua 

XXI.  28,  29,  39 ;   May  v.  BarJott,  9  Ad.  &  E.  N.  S.  101 ;  53 

Eng.  Com  LaWy  99,  affirmed  in  Card  v.  Case,  5  Com.  Bch.  57 

Eng.  C.  L.  022 ;  Smith  v.  Pelah,  2  Strange,  1264 ;  Bonlton  v. 

Bauks,  Croke    Charles,  254;  Jenkins  v.  Turner,  Lord  liay^ 
32 
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mand,  110 ;  Jones  r.  Perry^  Peak  on  Eo.  292  (mar.) ;  Pahuun 
VL  Payne,  13  Johns.  312;  Barnes  v.  Fitzrandjlph,  Addison 
(Penn.)  215 ;  Wheeler  v.  Brant,  23  Barl.  324 ;  Laomis  v.  Terry, 
17  Wend.  40G,  Jackson  v.  Smithson,  15  Mees.  d  W.  563; 
Bawyer  r.  Jackson,  5  JV.  F.  i^^a?  Oi«.  380 ;  Rex  v.  Scully,  1  C. 
di  P.  319 ;  Eng.  Com.  L.  toI.  11 ;  Broom  on  Common  Law,  932, 
933 ;  Hadson  v.  Roberts,  6  Ezcli.  697 ;  Fairchild  v.  Bentley,  30 
Barl.  147;  Bennet  v.  Alcott,  2  Term  R.  106;  Althorf  v. 
Wolfe,  22  K  T.  355 ;  Lincoln  v.  Saratoga  &  S.  R  R  Ca  23 
Wend.  425 ;  Caldwell  r.  Murphy,  1  Duer,  233 ;  affirmed  in  11 
N.  T.  (1  Kern.)  416 ;  Ransom  v.  N.  Y.  &  R  R  R  Co.,  15  N.  Y. 
415 ;  Morse  v.  Anbum  &  S.  R  R  Co.,  10  Barh.  621 ;  Curtiss  v. 
R  &  S.  R  Co.,  20  Id.  282, 

Weight  J.,  [after  stating  above  facts.]— Upon  this  state  of 
&cts,  substantially,  and  under  a  charge  of  the  court  to  which 
no  exception  was  taken,  save  in  a  single  particular,  in  raspsct 
to  the  rule  of  damages  (which  exception  seems  to  be  abandoned 
in  this  court  as  untenable),  the  plaintiff  had  a  verdict  There 
was,  however,  a  motion  for  a  nonsuit,  which  (though  made  on 
specific  grounds)  may  raise  th6  general  question  whether  the  de- 
fendant, under  the  circumstances,  was  liable  to  answer  in  dam- 
ages to  the  plaintiff. 

I  am  of  the  opinion  that,  on  this  point,  there  is  no  error  in 
the  judgnent  The  vicious  character  of  the  dog,  and  the  de- 
fendants' knowledge  of  his  dangerous  habits,  were  matters  ad- 
mitting of  no  dispute.  A  person  keeping  a  dog,  knowing  him 
to  be  accustomed  to  bite  mankind,  keeps  him  at  his  i>eril. 
Whoever,  say  the  court,  in  May  t;.  Bardett,  9  C.  B.  (-4 A  dk  B. 
K.  S.)  101,  keeps  an  animal  accustomed  to  attack  and  bite 
mankind,  with  knowledga  that  it  is  so  accustomed,  is,  prima 
facie,  liable  in  an  action  on  the  case,  at  the  suit  of  any  person 
attacked  and  injured  by  the  animal,  without  any  averment  of 
negligence  or  default  in  the  securing  or  taking  care  of  it.  The 
gist  of  the  action  is  the  keeping  of  the  animal,  with  knowledgd 
of  its  mischievous  prop3n3iiic3.  Smith  v.  Polah,  2  Slrange, 
12Ci ;  Card  v.  Case,  5  C).  GV. ;  57  E.ij.  C.  L.  C23,  It  is  no 
ilcfensc,  in  such  a  cas3,  tlial:  th3  auimil  is  safely  kept;  nor  do 
I  think  it  a  defenso  that  the  party  injorod  is  a  trespasacr.    In 
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the  case  of  a  dog  of  that  character,  it  is  the  duty  of  the  owner, 
haying  notice  of  his  dangerous  habits,  to  kill  him.  Smitli  v* 
Pelah,  supra;  Bolton  v.  Banks,  Oro.  Ch,  254;  Jenkins  ik 
Turner,  Ld*  Rat/rru  110.  In  Smith  v.  Pelah,  the  chief  justice 
ruled,  ^^  That  if  a  dog  has  once  bit  a  man,  and  the  owner  hay- 
ing notice  thereof,  keeps  the  dog  and  lets  bim  go  about  or  lie 
at  his  door,  an  action  will  lie  against  him  at  the  suit  of  a  per- 
son treading  on  the  dog's  toes ;  for  it  was  owing  to  his  not 
hanging  the  dog  at  the  first  notioe;  and  the  safety  of  the  king's 
subjects  ought  not  afterward  to  be  endangered.  The  scienter  is 
the  gist  of  the  action."  It  is  held,  in  the  case  of  Loomis  t;. 
Terry,  17  Wend.  496,  that  a  man  may  keep  such  a  dog  for  the 
protection  of  his  property  in  the  night  against  felons ;  but  this 
seems  opposed  to  all  the  other  oases,  which  hold  that  such  an 
animal  is  a  nuisance.  But,  be  this  as  it  may,  if  a  person  will 
keep  a  mischieyous  animal,  with  knowledge  of  its  propensities^ 
he  is  bound  to  keep  it  secure  at  his  peril.  May  v.  Burdett,  9 
Q.  B.  101 ;  58  Eng.  C.  L,  90 :  Jackson  v.  Smithson,  15  Mees.  A 
W.  563 ;  Oard  v.  Case,  supra. 

It  is  not  necessary,  howeyer,  to  deny,  in  this  case,  that  it  would 
be  a  good  defense  if  the  dog  were  safely  and  securely  fastened* 
The  judge  charged  the  jury  that,  if  the  dog  were  securely  fas- 
tened, that  was  a  good  defense.  There  was  eyidence  that  the 
dog  was  not  securely  fastened  ;  and  the  jury,  by  finding  for  the 
plaintiff,  say  that  he  was  not 

It  may  be  admitted,  also,  that  trespass  is  a  good  defense ;  and 
still,  I  think,  there  was  no  error.  The  plaintiff  was  not  a  tres- 
passer. Conceding  that  Barnes  and  the  boy  Silas  Pearsall  had 
no  authority  to  inyite  the  plaintiff  in,  with  the  view  of  finding 
a  purchaser  for  the  iron  that  the  defendant  had  directed  them 
to  sell,  it  is  undisputed  that  they  were  lawfully  on  defendant's 
premises,  by  license  from  the  defendant  When  a  person  is 
lawfully  on  land,  by  license  from  the  owner,  and  he  inyites  af 
stranger  in  for  a  lawful  purpose,  such  stranger  is  not  a  tres- 
passer. 

The  two  exceptions  taken  on  the  trial,  I  deem  to  be  untenap- 
ble.    The  judgment  should  be  afiirmed. 

All  the  judges  present  concurred. 
Judgment  afiirmed,  with  costs. 
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EENZEL  V.  KIBE. 

December,  1866. 
Affirming 87  Bart,  118;   8.  C,  SI  Bow.  Pr,  184. 

The  mAre  fact  that  a  Teasel  is  ran  on  shares,  bj  the  captain,  does  not  ex- 
onerate the  owners  from  liability  for  supplies,  porchased  by  the  capiain 
in  the  name  of  the  vessel.* 

Proof  of  sale  of  the  supplies  to  the  captain,  and  that  his  name  was  regis- 
tered as  such  with  the  owner's  in  the  registry  of  the  vessel,  casts  the 
burden  on  the  owners,  to  prove  that  the  captain  had  the  possession, 
oommand  and  navigation ;  and  this  is  a  question  of  fact. 

William  H.  Eenzel  bronglit  this  action,  in  the  supreme 
conrty  against  Edwin  R  Eirk  and  others,  owners  of  the  ship 
Moonlight,  to  enforce  payment  for  necessary  supplies  furnished 
to  the  captain. 

At  the  time  of  the  purchase,  plaintiff  was  informed  by  the 
master,  Sogers,  that  he  was  master;  that  the  Toyage  was  to 
the  West  Indies,  and  that  the  supplies  were  necessary  for  her. 

The  defendants  proTed  that  the  master  was  running  the  Tea- 
sel on  shares,  receiving  half  the  earnings,  and  paying  half  the 
disbursementa  He  was  to  provision,  victual  and  man  the  ves- 
sel ;  although  it  did  not  appear  whether  provisioning  was  con- 
sidered as  one  of  the  disbursements.  These  facts,  it  was 
claimed,  sustained  the  defense  that  the  master  was  not  the 
agent  of  the  owners,  but  the  hirer  or  charterer  of  the  vessel, 
and  had  no  power  to  bind  the  owners. 

The  plaintiff  proved  that  he  ha  I  no  knowledge  of  the 
arrangement  between  the  owners  and  the  master;  that  the 
goods  had  been  purchased  in  the  name  of  the  vessel  and 
charged  to  her;  that  the  vessel  had  originally  been  built  for 
Bogers  to  command  her,  under  an  understanding  that  he  was 
to  do  her  business ;  that  he  had  been  in  the  habit  of  baying 
supplies  for  the  vessel  in  ports  were  the  owners  did  not  reside;, 
for  which  they  paid;  and  that  he  was  in  the  habit oT'doing 
with  the  vessel  as  other  captains  did.  The  plaintiff  farther 
showed  that  the  owners  dismissed  the  master  at  Key  .Weat^on 

♦  Compare  Macy  v.  Wheeler,  80  JV:  T.  231 ;  Vose  «.  Cockcroft,  44  If.  Y. 
415 :  afllrmhig  45  Barb,  61 ;  and  Foid  v.  Crocker,  48  SaHt.  142. 
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her  outward  trip>  and  took  possession  of  the  yessel,  and  of  a  part 
of  the  stores  to  recover  for  which  this  action  was  brought 
Other  details  sufficiently  appear  in  the  opinion. 

The  judge  refused  to  grant  a  nonsuit ;  and  the  jury  found 
for  plaintiS 

77ie  supreme  court,  on  appeal  from  the  judgment  entered 
thereon,  held,  that  in  the  absence  of  any  notice  to  the  plaintiff 
that  the  yessel  was  let  on  shares,  or  of  an  opportunity,  by 
reasonable  care  and  caution,  to  ascertain  the  fact,  the  case  would 
appear  to  be  the  ordinary  one  of  the  master  of  a  vessel  buying 
necessary  supplies  for  the  voyage.  Reported  in  37  Barb.  113 ; 
8.  C,  21  How.  Pr,  184.    The  defendants  appealed  to  this  court 

George  F.  BettSy  for  defendants,  appellants. 

Dennis  McMaliony  for  plaintiff,  reqK>ndent 

By  thb  Court.— Peckham,  J.— A  prima  facie  case  of  lia- 
bility was  shown  against  the  defendants,  by  proofs  of  the  sale 
and  delivery  of  the  supplies  to  Rogers,  as  captain  of  the  vessel. 
The  fact  that  he  was  captain,  gave  him  authority  to  bind  the 
owners  in  the  purchase  of  supplies,  in  the  absence  of  any  proof 
qualifying  the  relation  of  the  parties.  Sazton  v.  Read,  Hill  S 
D.  Supp,  323,  and  cases  cited. 

It  apjieared  on  the  trial  that  the  vessel  was  registered  in  the 
n.ame  of  the  owners,  with  Rogers  as  captain.  These  facts  being 
shown,  it  rested  with  the  defendants  to  establish  a  defense.  The 
defense  attempted  was  that  Rogers  was  not  the  agent  of  the 
owners,  but  ran  the  vessel  himself  as  commander  and  owner 
pro  tempore.  I  think  the  testimony  failed  to  sustain  the  de- 
fense ;  at  least  it  was  not  so  clear  that  the  defendants  could  call 
upon  tlie  court  to  nonsuit  the  plaintiff  on  that  ground.  The 
defense  insists,  that  the  mere  fact  that  the  vessel  was  run  on 
sliares,  was  sufficient  to  discharge  the  owners  from  responsi- 
bility, as  it  would  prove  that  the  captain  was  the  owner  pro 
liac  vice,  and  not  the  parties  who  had  hired  the  vessel  to  him. 
We  cannot  assent  to  that  proposition.  It  cannot  be  sustained 
on  principle  or  authority.  The  real  question  in  all  such  cases 
is,  who,  by  the  charter-party,  has  possession,  command  and 
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nayigation  of  the  ship?  A  mere  question  of  fact  3  Kent 
Com.  138y  5  ed«  There  is  nothing  in  this  testimony  inconsist- 
ent with  the  right  of  the  owners  to  direct  how  and  with  what 
the  vessel  should  be  freighted,  or  at  what  rate  of  compensation 
or  yalue,  or  when  she  should  sail ;  the  diyision  of  the  earnings 
being  a  mere  mode  of  compensating  the  captain  for  his  ceirices 
as  their  agent  The  owners  took  the  vessel  from  the  captain 
at  Key  West,  before  her  voyage  was  completed,  and  told  him 
to  leave  her;  they  receiving  the  residue  of  the  supplies  bought 
of  the  plaintiff,  then  remaining  unused  on  the  vessel. 

The  captain,  so  far  as  appears,  claimed  no  right  to  remain, 
but  left,  and  never  was  again  on  board  of  her.  There  was  no 
claim  that  the  vessel  had  been  chartered  to  the  captain  for  any 
particular  time. 

On  such  facts  it  is  impossible  to  say,  as  matter  of  law,  that 
the  captain  was  the  owner  for  the  time,  and  had  possession  and 
exdusive  control  of  the  ship.  In  the  test  cases  in  Massachu- 
setts relied  on  by  the  appellantt^  it  is  held  that  each  case  must 
depend  upon  its  peculiar  facts  as  to  whether  the  owner  or  the 
captain  has  possession,  command  and  navigation  of  the  ship. 

In  Webb  v.  Pierce,  1  Curt  104,  at  p.  108,  the  court  say, 
whether  the  owners  are  liable  for  supplies  furnished  to  the  cap- 
tains, depends  on  the  SEicts  of  the  particular  case,  though  the 
vessel  has  been  taken  on  shares.  It  is  a  question  of  fact  merely. 
Saxton  V.  Bead  decides  this  case.  There  the  vessel  was  ^  run  on 
shares."  The  court  properly  held  then  that  the  effect  of  the 
arrangement  was  to  provide  a  mode  by  which  the  master's  com- 
pensation  was  to  be  determined.  It  would  not  be  profitable  to 
criticise  the  numerous  cases  found  in  the  reports  of  Massachu- 
setts and  other  earlier  States  on  this  subject  Many  are  referred 
to  in  the  cases  already  cited.  See  Baker,  v  Huckins,  5  ffray, 
696.  They  arc  all  based  upon  the  same  principle,  viz :  that  the 
several  owners  are  not  liable  when  they  have  let  the  posses- 
sion, command  and  navigation  of  the  ship,  not  to  one  as  an 
•gent,  but  for  the  time  as  owner,  as  much  so  as  a  tenant  of  a 
liousc  is  owner  for  his  term.  In  such  case,  the  doctrine  of 
agency  has  no  application  whatever.  The  hirer,  then,  in  all 
odntracts  for  supplies,  acts  for  himself,  and  upon  his  own  re- 
sponsibility and  credit,  as  much  as  the  tenant  of  a  dweDing  in 
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the  purchase  of  supplies  for  his  family.  See  Macy  v.  Wheeler, 
80  N.  Y.  231 ;  Stedman  v.  Feidler,  20  Id.  437. 

When  the  hirer  is  the  owner,  for  the  time,  of  the  vessel  mn 
on  shares,  the  facts  will  show  that  the  master  net  only  com- 
mands the  vessel,  and  manages  her  trade  and  employment,  but 
yictoals  and  mans  her,  and  the  moiety  of  the  gross  freight  is 
not  retained  by  him  simply  as  a  compensation  for  his  services, 
but  the  share  paid  to  the  owners  is  rather  to  be  regarded  as 
their  charter-money  for  the  nse  of  the  vessel.    1  Curt.  112. 

While  the  hirer  is  the  temporary  owner,  he  of  coarse  has 
more  power  over  the  vessel,  her  trade  and  employment,  than  an 
ordinary  captain.  The  facts  of  this  case,  so  far  as  presented, 
show  simply  an  employment  of  the  captain  to  run  the  vessel, 
not  a  hiring  of  the  vessel  to  him.  If  the  owners  had  said  to 
the  captain,  we  will  pay  you  seventy-five  dollars  a  month,  or 
we  will  give  you  one-half  of  the  gross  earnings  to  sail  her  for 
us  as  captain,  and  you  shall  pay  half  of  her  disbursements,  and 
find  all  her  supplies,  the  responsibility  of  the  owners  for  su}>- 
plies  to  third  persons  ignorant  of  the  arrangement,  would  not 
have  been  changed. 

The  captain  in  this  case  testified  at  the  trial  that  he  '^  did  on 
board  of  this  vessel^  and  with  regard  to  her  business,  as  cap- 
tains generally  do."  He  does  not  seem  to  have  had,  or  to  have 
claimed,  any  other  authority  or  power  in  regard  to  her. 

It  would  seem  to  be  clear,  therefore,  that  he  never  hired  the 
vessel,  either  in  the  ordinary  or  in  the  legal  sense  of  that 
phrase.  He  was  simply  an  employee  of  the  owners,  and  they 
remain  liable  for  supplies. 

There  is  no  other  question  calling  for  discussion  in  the  case. 
The  b^i  that  the  supplies  were  purchased  at  a  port  other  than 
where  the  vessel  lay,  is  not  presented  and  should  not  be  de- 
cided. It  was  not  argued  as  a  ground  of  nonsuit,  nor  was  the 
court  requested  to  charge  thereon.  The  charge  was  excepted 
to  in  gross,  and  hence  no  part  is  presented  for  review. 

The  judgment  must  be  aflSrmed. 


All  the  judges  concurred. 
Judgment  aflSrmed,  with  costs. 
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December,  1866. 

The  owner  of  property  who  pats  in  a  search  for  the  pnrpoee  of  obtaining 
a  loan  on  mortgage,  cannot  maintain  an  action  against  the  ooantj  derk 
or  searcher  for  a  false  return,  in  consequence  of  which  the  lender  omit- 
ted to  paj  off  an  undisclosed  incumbrance  and  the  property  was  bvlV- 
■equently  sold  on  execution  without  the  owner  having  actual  notice  of 
the  incumbrance ;  since  payment  of  the  incumbrance  would  not  be  a 
necessary  consequence  of  a  correct  return  disclosing  it.  The  clerk  or 
searcher  is  not  chargeable  with  damages,  at  the  suit  of  the  owner  who 
parts  with  nothing  of  value  by  reason  of  the  erroneous  return. 

Elijah  H.  Kimball,  executor  and  trnstee  under  the  will  of 
Ellen  Le  Boy,  sued  Bichard  B.  Connolly,  the  county  derk  of 
New  York^  in  the  supreme  court,  to  recover  damages  for  an 
erroneous  return  made  by  one  of  his  clerks  or  searchers  to  a 
requisition  of  search  put  in  by  plaintiff's  testatrix. 

Ellen  Le  Boy,  the  decedent,  was,  in  1858,  the  owner  of  a 
house  and  lot  in  the  city  of  New  York,  and  being  desirous  to 
obtain  a  loan  upon  a  mortgage  thereon,  employed  her  attorney 
to  search  the  b'tle.  The  attorney  made  a  requisition  of  search 
requiring  defendant,  as  county  clerk,  to  search  for  incumr 
brances  against  the  premises.  The  defendant  thereupon  certi- 
fied to  the  attorney  that  certain  specified  incumbrances  ex- 
isted against  the  premises  and  that  nothing  more  was  found. 
Tn  facf,  there  was  an  incumbrance  not  mentioned  in  the  return, 
consisting  of  a  judgment  in  favor  of  one  Smith  against  a 
former  owner  of  the  property,  which  was  a  lien  at  the  date  of 
the  certificate,  and  should  have  been  returned  by  the  defend- 
ant. The  plaintiff's  testatrix  paid  defendant  his  legal  fees  for 
the  search,  and  applied  to  an  insurance  company  for  a  loan  on 
the  premises,  and  the  company,  on  the  fiiith  of  the  certificate 
of  search,  made  a  considerable  loan  to  her,  satisfying  first  all 
liens  ciirtified  by  the  defendant  And  the  judge  found  also  that 
the  loan  was  more  than  enough  to  have  paid  the  omitted  judg- 
ment, and  that  said  judgment  would  have  been  paid,  if  it  had 
been  mentioned  in  the  certificate  of  search.    The  testatrix  wd 
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the  plaintiff  were  wholly  ignorant  of  the  existence  of  the  omit- 
ted judgment  The  creditor  therein  issued  execution,  and  sold 
the  premises  thereon ;  the  day  for  redemption  passed,  and  the 
dieriff  conveyed  to  the  purchaser,  who  thereupon  took  posses- 
sion by  summary  proceedings  under  the  statute.  Not  until 
then,  did  the  plaintiff  learn  the  existence  of  the  judgment. 
After  paying  costs  of  unsuccessful  efforts  to  set  aside  the  judg- 
ment on  which  the  sale  was  had,  the  plaintiff  compromised 
with  the  purchaser  and  paid  him  four  hundred  dollars  for  a  re- 
conyeyance.  He  thereupon  brought  this  action  to  recoyer  from 
defendant,  for  the  erroneous  certificate  of  search,  the  sums 
which  he  had  thus  been  compelled  to  pay. 

The  complaint  simply  alleged  the  employment  of  defendant 
to  make  the  search,  and  the  erroneous  return  and  the  sale,  &o,, 
under  the  judgment  omitted,  without  making  any  reference  to 
the  mortgage  loan,  on  occasion  of  which  the  search  was  mada 

The  judge  before  whom  the  cause  was  tried  found  the  facts 
aboTe  stated,  and  held,  as  a  conclusion  of  law,  that  the  plain- 
tiff was  entitled  to  recover  the  sum  paid  to  obtain  a  re-con- 
veyance. 

Tlie  supreme  couriy  at  general  term,  on  appeal,  reversed  the 
judgment,  and  ordered  a  new  trial,  without,  however,  assigning 
their  reasons  therefor.  The  plaintiff  appealed  to  this  court, 
stipulating  that,  if  the  order  should  be  affirmed,  judgment 
absolute  might  be  rendered  for  defendant 

X.  H.  Underhilly  for  plaintiff,  appellant ; — Cited,  Sesa.  L.  1853, 
c.  142,  §§  4,  2,  giving  clerk'3  fees ;  Johnson  v.  Feseney,  3  De 
Jex  <&  J.  13;  Wendell  v.  Van  Eennselaer,  1  Johns.  Ch.  344; 
Jones  V.  Roberts,  9  Beav.  410. 

Charles  H,  Glover^  for  defendant,  respondent; — Cited,  L. 
1853,  p.  265;  2  i.  1847,  p.  660;  Win terbottom  v!  Wright,  10 
Mecs.  £  W.  109 ;  Thomas  v.  Winchester,  0  K  Y.  (2  Seld.)  397; 
Tollit  r.  Sherstone,  5  Mees.  &  W.  283 ;  Longmeid  v.  HoUiday, 
G  Eng.  L.  &  Eq.  502 ;  Strong  v,  Campbell,  11  Barb.  135 ;  Flor- 
ancc  t\  Adams,  2  Rob.  {Louis.)  55C;  Ulica  Ins.  Co.  v.  Toledo 
lus.  Co.,  17  Barb.  132;  N.  Y.  Central  Ins.  Co.  v.  National  Tro- 
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tection  Ins.  Co.  14  N.  F.  (4  KeDu)  85  ;  1  Oreenl  on  Ev.  §§  78, 
et  seq. ;  Button  v.  Hudson  B.  R  II  Co.,  18  N.  Y.  248 ;  Hor- 
dem  V.  Dalton,  1  C.  £  P.  181 ;  Griffin  v.  Colyer,  IC  iV.  Y.  489; 
Smith  V.  Compton,  3  B.ii  Ad.  407 ;  Hamilton  v.  Cntts,  4  Mom. 
349 ;  Starr  r.  Yanderheyden,  0  Johns.  253 ;  Do  Rose  v.  Faj,  3 
JSdw.  369 ;  4  /i.  40 ;  Howell  v.  Baker,  4  c/oAn«.  C%.  118 ;  Bergal 
V.  Wood,  1  /i.  402 ;  Hawley  v.  Cramer,  4  Cow.  740,  74L 

Lbokabd,  J. — An  act  of  the  legislature,  passed  in  1853  (L. 
1853,  p.  2G5),  provides  that  the  county  clerk  shall  have  a  suffi- 
cient number  of  competent  searchers  in  his  office ;  shall  cause 
searches, when  ordered,  to  be  made  without  delay;  shall  certify 
to  the  correctness  of  his  searches,  and  shall  be  held  legaU? 
liable  for  all  damages  resulting  from  errors,  inaccuracies  or  mis- 
takes in  his  return.  The  plaintiff  insists  that  this  statute  casts 
upon  the  defendant  a  legal  liability  for  the  loss  sustained 
by  the  estate  of  his  testatrix. 

If  that  loss  is  the  direct  consequence  of  the  omission  of  the 
defendant  to  return  the  judgment  against  Moses  L3  Boy  in 
favor  of  Smith,  the  position  of  the  plaintiff  is  sound.  It  is  im- 
possible, however,  to  hold  to  such  a  conclusion.  Mrs.  Le  Boy 
took  no  action  in  consequence  of  the  omission  in  the  clerk's 
return  to  the  search.  She  bought  no  property,  and  parted  with 
nothing  of  value  by  reason  of  the  erroneous  return.  The  in- 
surance company  might  have  been  subjected  to  damage  by  the 
loss  of  the  securify,  upon  which  they  were  induced  to  part  with 
their  money,  relying  upon  the  accuracy  of  the  defendant's  re- 
turn ;  but  that  is  not  the  case  of  Mrs.  Le  Boy.  Her  loss 
occurred  from  the  non-payment  of  the  judgment,  and  not  from 
the  en*or  in  the  clerk's  return.  She  obtained  the  loan  for 
which  she  applied,  and  nothing  was  abated  from  it  on  ac- 
count of  this  incumbrance.  It  was  no  injury,  of  which  she 
can  complain,  to  have  the  money  paid  to  herself  on  effecting 
the  loan,  instead  of  having  some  part  of  it  applied  to  the  satis- 
faction of  an  outstanding  judgment 

However  probable  it  may  be  that  the  judgment  would  have 
been  paid  off  by  the  insurance  company  out  of  the  proceeds  of 
VnQ  loan,  if  it  had  been  returned  upon  the  search,  it  is  impossi- 
bfe  to  declare  at  this  time  that  it  would  have  certainly  been  so 
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applied.  Her  object  in  causing  the  search  to  be  made  was  not 
defeated  by  the  omission  to  return  the  judgment  She  did  not 
seek  information  about  her  title  for  any  purpose  but  that  of 
obtaining  tbe  loan.  It  is  no  ground  of  complaint  that  she  was 
not  awakened  by  the  return  to  take  action  for  the  removal  of 
this  judgment.  The  knowledge  which  she  would  have  derived 
from  the  return  of  it,  would  have  been  merely  incidental ;  and 
it  is  uncertain  whether  the  return,  or  the  knowledge  thereby 
acquired,  would  have  been  applied  by  Mrs.  Le  Roy  to  any  pur- 
pose whatever.  No  one  can  say  what  actually  would  have 
been  done,  under  a  different  state  of  facts  from  those  which 
actually  occurred.  It  is  no  answer  to  say  that  she  could,  or 
that  she  might,  have  paid  the  judgment,  or  prevented  a  sale :  it 
does  not  make  it  certain  that  it  would  have  been  done.  The 
payment  was  not  a  necessary  consequence  of  a  correct  return 
by  the  clerk;  and,  without  such  a  direct  and  necessary  result, 
to  flow  from  his  act  or  omission,  the  defendant  cannot  be  made 
chargeable  with  damages. 

The  rule  as  to  damages,  under  this  statute,  is  not  different 
from  that  prescribed  by  the  common  law.  When  the  damages 
are  uncertain,  indefinite,  and  incapable  of  being  fixed,  as  the 
result  of  an  act,  negligence  or  omission,  none  can  be  imposed. 
Had  a  different  rale  been  contemplated  by  the  legislature,  it 
would  have  been  necessary  to  have  imposed  a  fixed  penalty ;  but 
tho  statute  leaves  it  open  to  such  damages  as  flow  from  the 
error,  inaccuracy  or  mistake  of  the  clerk,  and  can  be  ascer- 
tained to  have  been  actually  sustained. 

The  order  appealed  from  should  be  affirmed,  with  ^osts,  and 
the  judgment  be  made  absolute  against  the  plaintiff. 

All  the  judges  concurred,  except  Pouteb,  J.,  not  voting. 

Order  granting  a  new  trial  a^lrmed,  and  judgment  absolute 
for  defendant,  with  osts. 
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December,  1864. 

In  an  action  againet  an  aasig^nee  for  benefit  of  creditors,  to  leeorer  prop- 
ertj  fraud ulentlj  bought  of  plaintiff  by  the  assignor,  and  held  by 
the  defendant  under  the  assignment,  it  is  not  necessary  to  aver  any 
wrongful  act  on  defendant's  part  in  receiring  the  property,  nor  to  arer 
a  tender  to  the  defendant  of  the  notes  or  part  payments  receiTed  on  the 
fraudulent  purchase.*  ' 

In  an  action  to  aroid  a  sale  for  fraud,  the  evidence  of  fraudulent  repre- 
sentations, to  be  submitted  to  the  juTy,  need  not  be  confined  to  repre- 
sentations made  at  the  time  of  the  sftle,  but  may  include  statements 
made  by  the  buyer  long  previous,  where  snch  statements  led  to  the 
commencement  of  a  course  of  dealing,  of  which  the  sale  in  question  is 
a  part,  and  where  the  buyer  has  never  corrected  such  statements,  bat 
on  further  inquiry  by  the  seller,  has  made  similar  representations.! 

In  seeking  to  avoid  a  sale  of  chattels  on  account  of  fraud,  the  fact  that 
the  seller  would  not  have  made  the  sale  except  for  false  representa- 
tions, may  be  shown  by  the  direct  testimony  of  the  seller,  if  he  be  a 
competent  witness.  This  is  not  a  matter  of  opinion,  bat  the  statedlent 
of  fact  within  his  personal  knowledge.} 

Fraudulent  representations  made  by  an  agent,  are  admissible  nnder  an 
allegation  of  fraudulent  representation  by  the  principal. 

In  such  an  action,  H  is  enough  for  plaintiff  to  tender  at  the  trial  the 
debtor's  notes,  without  canceling  them,  unless  he  be  asked  to  do  so. 

Where  the  owner  of  property,  which  came  lawfully  to  defendant's  pos- 
session, demands  a  delivery  of  more  than  he  is  entitled  to,  the  defend- 
ant, if  he  refuses  absolutely  to  deliver  any,  cannot  afterward  object 
that  the  demand  was  of  too  much. 

One  whose  property  is  obtained  by  a  fraudulent  purchase,  and  assigned 
by  the  buyer  in  trust  for  his  creditors,  does  not  necessarily  ratify  the 
title  of  the  assignees  by  treating  with  them  as  owners  ef  the  property, 
before  he  lias  had  opportunity  to  obtain  full  knowledge  of  the  fraad. 

Alexander  King  sned  Abijah  Fiteh>  in  the  supreme  ooort^  to 

*  See  Jessop  e.  Miller,  p.  449  of  this  vol.,  and  Latimer  e.  Wheeler,  p. 
85  of  vol.  8 ;  and  Hathom  e.  Hodges,  38  N,  T,  486. 

f  See,  also,  Ilathom  v.  Hodges,  28  iV.  T,  486;  Johnson  e.  Monell,  p.  470 
of  this  volume,  and  cases  there  cited. 

X  Compare  Dillon  e.  Anderson,  48  N,  T.  281 ;  Superintendent  of  Cknt. 
land  V.  Superintendent  of  Herkimer.  44  /d  22 ;  Cowdrey  e.  Goit.  44  JUL 
882 ;  reversing  8  BM,  210 ;  Champion  e.  Joslyn,  44  JT.  F.  658. 
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recoyer  damages  for  the  conversion  of  a  quantity  of  lumber^ 
which  it  was  alleged  was  fraudulently  obtained  by  Thomas 
Nelson,  the  defendants  assignor,  from  the  firm  of  A.  King  & 
Sons,  the  plaintiffs  assignors. 

The  complaint  alleged  that  in  the  years  1853, 1854  and  1855, 
Thomas  Nelson  had,  by  means  of  fraudulent  representation8,pur- 
chased  lumber  from  A*  King  &  Sons,  which  he  had  delivered 
to  the  defendant  on  April  1, 1856 ;  that  on  April  6, 1856,  t}ie 
claim  of  King  &  Sons  therefor  had  been  assigoed  to  the  plain- 
tiff, who  was  one  of  the  partners  in  the  firm  of  King  &  Sons ; 
that  on  April  7  he  had  given  notice  to  the  defendant  that  the 
lumber  had  been  fraudulently  obtained,  and  demanded  its  de- 
livery, which  was  refused. 

Defendant's  answer  was  a  general  denial 

At  the  commencement  of  the  trial,  a  motion  to  dismiss  the 
complaint,  as  not  stating  facts  suflScient  to  constitute  a  cause 
of  action,  nor  averring  that  the  property  was  wrongfully  re- 
ceived by  the  defendant,  was  denied,  and  defendant  excepted. 

On  the  trial,  evidence  was  given  of  the  following  facts : 

The  firm  of  A.  King  &  Sons  were  dealers  in  lumber,  at 
Ithaca,  New  York,  and  Thomas  Nelson,  of  Auburn,  bought 
lumber  of  them,  in  1853,  in  1854,  and  in  the  spring  of  1855, 
and  again  in  the  fall  of  1855. 

Plaintiff,  being  examined  as  a  witness,  was  allowed  to  prove 
the  representations  made  by  Nelson,  when  he  made  the  pur- 
chase in  1854,  although  that  purchase  had  been  all,  or  nearly 
all,  paid  for;  and  also  the  representations  made  on  a  purchase 
in  the  spring  of  1855,  although  that  had  been  partly  paid  for. 
This  testimony  was  objected  to,  on  the  ground  that  plaintiff  must 
be  confined  to  representations  made  at  the  time  of  the  purchase 
in  controversy;  but  was  admitted  under  exception. 

The  witness  was  then  asked,  ^'  Would  you  have  made  these 
several  sales  except  on  the  strength  of  these  representations?" 
He  replied  no.  This  testimony  also  was  received  under  excep- 
tion. 

The  representations  were  then  proved ;  and  were  to  the  effect 
that  Thomas  Nelson  owed  no  one  but  King  &  Sons,  that  there 
was  no  danger  in  trusting  him ;  that  he  had  no  paper  in  bank, 
that  be  kept  no  bank  account  except  through  King;  and  that 
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he  was  perfectly  good.  Some  of  these  representations  were 
made  by  Thomas  Nelson ;  others  were  made  by  his  son,  Bobert 
(who  was  his  authorized  agent  to  buy  lumber),  and  were  made 
by  Bobert  when  he  was  making  purchases,  other  than  the  ones 
directly  inyolyed  in  this  action. 

In  fact  Nelson  was  largely  embarrassed  at  the  times  of 
making  these  representations,  had  much  paper  in  bank^  and 
had  seriously  incumbered  his  property ;  and  although  he  gaye 
evidence  tending  to  justify  his  representations^  their  fidsity  was 
clearly  made  out 

It  appeared  that  he  had  made  payments  of  cash  on  account 
of  the  purchase  made  in  1853,  and  on  account  of  that  made  in 
in  the  spring  of  1855 ;  and  that  the  lumber  purchased  in  1854 
was  sunk  in  the  lake  in  course  of  transportation  to  him ;  but 
on  its  recoyery,  he  gaye  his  notes  for  it  to  King  &  Sons;  but 
this  note  was  not  among  those  which  plaintiflf  tendered  to  the 
assignees  as  below  stated,  nor  among  those  produced  on  the 
trial    King  testified  that  he  did  not  know  where  it  waa 

When  Nelson  failed,  nearly  all  the  lumber  that  was  in  his 
yard  was  lumber  he  had  thus  purchased  of  King  &  Sons.  He 
made  an  assignment  of  all  his  property  to  defendant,  in  trust 
for  his  creditors.  This  assignment  was  made  March  25,  1856. 
About  April  1,  immediately  on  hearing  of  the  assignment, 
plaintiff  (to  whom  the  notes  and  balance  due  had  been  trans- 
ferred by  his  firm),  went  to  Auburn,  where  Nelson  did  business, 
to  look  after  the  lumber. 

The  substance  of  the  testimony  in  respect  to  this  interview 
is  stated  in  the  opinion  of  Deiho,  Ch.  J. 

About  a  week  after  this  visit,  he  made  a  second  visit,  and 
made  a  demand  of  Mr.  Fitch.  As  to  this  demand,  he  testified 
on  the  trial :  ^'  I  went  around  first  with  Messrs.  Nelson  and 
Fitch,  and  identified  the  lumber.  They  said  it  was  the  lumber 
bought  of  me.  Wc  then  went  into  the  office.  The  defendant 
wanted  to  sell  the  lumber  to  Mr.  Tuttle.  The  defendant  said 
to  me, '  You  had  better  sell  it  to  Mr.  Tuttie.'  I  answered,  *  No 
doubt  I  could  sell  it  to  Mr.  Tuttie  in  a  few  minutes!,  if  I  could 
have  the  avails.'  I  then  told  the  defendant  the  lumber  was  got 
of  me  by  fraud,  lying  and  deception,  and  it  was  my  lumber, 
and  I  demanded  the  lumber.    I  had  the  notes  in  my  hand. 
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The  defendant  said,  *  You  know  I  can't  deliver  up  the  lumber 
but  I  will  hold  on  to  the  avails  until  I  find  who  is  the  right 
owner/  I  told  defendant  if  he  did  not  let  me  have  it,  I  would 
make  him  pay  for  it,  if  he  was  able.  I  tendered  him  the  notes. 
He  stepped  up,  took  the  not^s,  looked  them  over,  and  handed 
them  back,  saying,  *  I  can't  let  you  have  the  lumber/  I  asked 
Mr.  Tuitle  to  mark  the  notes,  which  he  did.  The  defendant 
said  he  held  the  property  as  assignee,  and  could  not  let  me 
have  the  property," 

When  the  plaintiff  rested,  the  defendant  moved  for  a  dis- 
missal of  the  complaint,  on  the  ground  that  the  demand  was 
for  a  greater  amount  than  he  could  recover ;  that  it  embraced 
property  that  had  been  x)aid  for ;  that  the  demand  should  have 
been  made  immediately  upon  ascertaining  the  transfer  to  the 
defendant;  that  the  plaintiff  had  affirmed  the  contract;  and 
on  the  ground  that  he  did  not  cancel  the  notes  on  the  triaL 
This  was  denied,  and  defendant  excepted. 

The  defendant  adduced  testimony  to  the  effect,  among  other 
things,  that  at  plaintiff's  first  visit  to  Auburn  he  said  nothing 
about  fraud,  but  only  complained  that  he  had  not  been  pre- 
ferred in  the  assignment;  that  he  asked  for  and  received  a 
statement  of  Nelson's  affairs  and  his  real  estate,  and  visited 
the  county  clerk's  office  and  looked  at  the  records;  that  he  ex- 
pressed Eurprise  that  the  debts  were  so  much,  but  said  he  did 
not  wish  to  quarrel ;  and  wished  the  assignee  to  go  on,  and  do 
by  the  property  as  he  would  by  his  own.  The  substance  of 
other  testimony  in  regard  to  the  circumstances  relied  on  by  de- 
fendant as  a  waiver  of  the  fraud,  is  stated  in  the  opinion. 

Th3  judge's  chargo  was  as  follows : 

"  When  a  party  has  been  defrauded  of  his  property  under  a 
pretended  sale,  he  may,  if  he  so  elect,  as  soon  as  he  discovers 
that  fraud  has  been  practiced  upon  him,  rescind  the  sale  and 
recover  back  the  property ;  but,  in  order  to  avoid  such  a  sale, 
he  must  restore  wha*;  he  received  and  all  he  received,  &c.  In 
applying  this  rule  to  the  present  case,  plaintiff  cannot  recover 
for  the  lumber  sold  prior  to  the  fall  of  1855,  because  all  such 
prior  purchases  had  been  paid  for  in  whole  or  in  part,  and  aa 
to  the  portion  partly  paid  for,  he  had  not  offered  to  return  the 
money  paid. 
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"If  the  firm  of  A.  King  &  Sons  did  part  with  the  property 
through  the  fraud  of  Nelson,  the  plaintiff  is  entitled  to  recoTcr 
the  value  of  the  lumber,  bought  in  the  fall  of  1855,  in  the 
hands  of  the  assignees  when  demanded,  provided  the  plaintiff 
has  not  debarred  himself  of  his  action  after  he  became  aware 
of  the  facts  in  the  case  and  the  condition  of  Nelson's  affairs. 
While  the  law  i^ermits  the  seller  to  rescind  the  sale,  it  also  re- 
quires that  he  shall  do  so  at  the  first  reasonable  and  practicable 
moment  after  he  discovers  the  frand.  He  must  act  promptly 
and  without  delay.  If  he  affirm  the  contract  after  he  has  a 
knowledge  of  the  fraud,  even  for  a  moment,  he  cannot  after- 
ward rescind.  It  is  a  question  for  the  jury  whether  the  plain- 
tiff had  so  conducted  himself  on  the  occasion  of  his  first  visit 
to  Auburn  after  the  assignment,  as  to  deprive  himself  of  this 
action  by  an  express  or  implied  acquiescence  in  the  sale  after 
being  fully  informed  of  the  fects  of  the  case.** 

The  judge  also  charged  "that,  although  the  demand  of 
plaintiff  was  for  all  the  lumber  in  the  hands  of  defendant 
which  had  been  purchased  of  A.  King  &  Sons,  plaintiff  might 
still  recover  the  value  of  the  lumber  on  hand  from  the  fall  sales 
of  1855.  If  the  demand  was  for  too  much,  it  was  the  duty  of 
defendant  to  have  offered  to  restore  such  as  he  was  enti- 
tled to.'' 

To  each  of  these  portions  of  the  charge  defendant  excepted ; 
as  also  to  the  judge's  refusal  to  charge  that  defendant  was  en- 
titled to  a  verdict  because  plaintiff  had  not  actually  canceled 
the  notes  which  were  given  for  the  lumber. 

The  jury  rendered  a  verdict  for  plaintiff  for  two  thousand 
six  hundred  dollars,  for  which  judgment  was  entered. 

The  supreme  court,  at  general  term,  affirmed  the  judgment^ 
for  the  following  reasons,  as  stated  in  the  opinion  of  the  coiirt^ 
by  BALCoif,  J. :  « When  the  defendant  took  possession  of  the 
lumber  as  assignee  of  Nelson  for  the  benefit  of  his  creditors, 
ho  took  the  hazard  of  Nelson  having  title  to  it  If  he  failed 
to  ascertain  of  whom  Nelson  obtained  the  lumber,  or  the  fraud 
he  comnaitted  in  purchasing  it,  it  was  his  misfortune.  I  think 
weshould presume  without  proof  that  the  defendant  was  in- 
ftened  by  Nelson  of  whom  he  obtained  the  lumber.    The  de- 
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iQAnd  waa  enough  to  put  tlie  dcS^dant  on  inqairy  as  to  tiio 
plamtiff 'a  title.  •  .  .  The  torm  of  iha  demand  cannot  be  yerj 
material,  when  it  clearly  ahows  that  the  plaintiff  claims  tilie 
property  in  question,  and  the  defendant  declinea  to  let  him 
hare  any  prop^ (y  whaterer.  See  1  B^pinassa,  31 ;  1  Johns. 
Ou.  706;  20  WsmL  171;  1  Cbw.  TV.  2  ed.  303.  I  am  of  tha 
opinion  the  demand  of  the  defendant  of  the  lumber  lor  whioll^ 
the  plaintiff  recoyered  was  su^icient,  although  it  inoliida^ 
•ther  lumber  to  whidi  the  plaintiff  had  no  title." 

^  I  tttink  eyidenoe  of  Nrison's  representationa  aa  to  hia  if>k 
yeacj  when  he  first  obtained  lumber  of  the  Einga,  waa  cobh 
petent  eyidenoe  tot  the  plaintiff  It  was  for  the  jury  to  mf 
whether  the  ftJae  yiews  he  first  infused  into  the  minds  of  the 
Kings  continued  and  infiuenced  them  when  they  subsequently 
deliyered  lumber  to  him.  See  Zabriskie  «•  Smith,  3  E0tn^ 
S8S;  HaU  v.Naylor,  18  N.  K  588;  1  Hitt,  811.  The  factthat 
Helaon  paid  for  the  lumber  he  first  obtuned,  was  not  a  bar  to  a 
xaeoyery  for  what  be  subsequently  got  He  obtained  aS  flm 
lumber  ftaudulently ;  and  all  the  defendant  could  ask  was  ta 
haye  what  Nelson  paid  oonsidered  in  the  assessment  of  dam* 
age%  and  this  the  judge  directed  the  jury  to  do.'* 

Defendant  ai^ealed. 

John  E.  Portor,  for  defendant^  i^)peUanb 

Oeorge  D.  Booro^  for  plaintiff,  leqpondent 

Ijsquamam,  J.  [After  atating  the  fSicts.}— The  objeotton  to 

tha  sufficiency  of  the  complaint  was  not  well  taken.    The 

offenae  ecmaiated  in  fraudulently  obtaining  the  property  by 

Kdaon*    When  that  was  made  ont,  &e  title  remained  in  Hnm 

y^dors^  and  it  waa  not  neoeasary  for  plaintiff  to  Aow  any 

wrpngftd  act  on  the  part  of  the  defendant  in  reoeiying  flie 

property.    Whan  the  plaintiff  showed  Arand  in  the  purduMMv 

and  a  demand  of  the  property  froai  the  person  U  poasessioOf  ha 

made  out  a  prifna  faeio  ease  to  entitle  him  to  reooyw.    It  ia 

not  nfffffasary  to  inquire  whether,  if  the  defendant  had  been  a 

holder  for  yalue  withonit  notioi»  he  wouU  hay^  been  pioteeta^ii. 

hasaiiM  if  hawat  auoh  >haUeff  the  aunt  tf  nnmag  ttatflMt 
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WM  on  him,  and  because  in  this  case  it  appeared  that  the  de* 
fendant'a  chum  was  merely  as  assignee  under  a  Tolnntary  assign- 
ment  for  the  benefit  of  creditors,  and  that  nothing  was  paid 
by  the  defendant  therefor. 

Nor  was  it  necessary  to  ayer  that  the  phdntiff  had  tendered 
back  what  he  had  received  upon  the  purchase.  The  tactM 
proTed  showed  there  had  nerer  been  a  yalid  contract  The 
whole  cause  of  action  rested  upon  that  issue.  The  subsequent 
matters  which  were  necessary  to  be  shown  on  the  trial,  in 
regard  to  the  return  of  what  had  been  received,  did  not  go  to 
make  out  a  cause  of  action,  but  to  relieve  the  plaintiff  from  any 
supposed  affirmance  of  the  sale  after  he  obtained  knowledge  of 
the  fraud.  Such  evidence  is  rather  to  rebut  the  presumption 
which  the  defendant  might  claim  to  exist  from  the  acts  of  the 
plaintiff  as  affirming  the  contract 

The  cause  of  action  is  that  the  title  was  in  the  plaintiirs 
assignors  and  that  no  tide  ever  passed  to  Nelson.  Whether  the 
plaintiff  had  in  time  disaffirmed  the  contract,  or  whether  he 
had  done  everything  necessary  to  prevent  the  defendant  from 
cbiming  that  he  had  waived  his  right  to  resume  possession  of 
the  property,  was  matter  of  evidence  to  be  furnished,  and  which 
would  go  to  make  out  the  cause  of  action  or  defense^  but  not 
necessarily  matter  to  be  averred  in  the  complaint 

The  declarations  of  Nelson  as  to  his  solvency  made  at  the 
time  of  purchases  prior  to  1855  were  admitted  in  evidence 
against  the  defendant's  objections.  These  declarations  were  the 
inducements  to  the  first  sales,  and  they  undoubtedly  remained  in 
the  remembrance  of  parties  afterward.  Nothing  had  been  done 
by  Nelson  to  correct  them,  but  on  the  contrary,  when  the  firm 
of  King  &  Sons  declined  making  ftarther  sales,  similar  repre- 
sentations were  again  repeated.  I  see  no  ground  of  objeotioin 
to  the  testimony.  The  evidence  shows,  firom  the  commenoe- 
ment,  the  intention  of  impressing  upon  the  minds  of  the  vra- 
dors  that  Nelson  owed  nobody  but  them,  and  that  there  waa  no 
danger  in  giving  credit  to  hiuL 

The  inquiry  is  whether  the  purchaser  made  any  fUae  state- 
ments by  which  tke  vendor  was  deceived  and  Ae  picfpettj  ob» 
tained  from  him.  Such  fraud  may  be  practised  by  a  oontiira- 
oos  course  of  misrepresentation  during  a  series  of  tansaotions 
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and  still  oontinned  notwithsfcanding  the  first  pnrohases  were 
paid  for.  In  fact  sach  payment  may  be  a  part  of  a  scheme  to 
gain  the  confidence  of  the  Tender,  and  induce  him  to  make  far- 
ther sales  and  to  give  larger  credit.  Zabriskie  v.  Smith,  13  Ifl 
r.  322,  832. 

The  question  was  put  to  plaintiff  whether  he  would  have 
trusted  Nelson  but  for  these  representations.  The  objection 
was  not  to  the  form  of  the  question  as  leading,  but  to  the  per- 
mitting the  vendor  to  state  whether  he  gave  credit  on  them. 
This  could  only  be  known  to  himself,  and  it  was  a  material  in- 
gredient in  the  plaintiff's  case.  If  the  Tender  may  not  say 
whether  he  gave  credit  on  the  strength  of  the  representations^ 
or  whether  he  would  haTe  trusted  the  purchaser  without  them, 
it  becomes  a  matter  for  the  jury  to  guess  at  without  the  only 
positiTe  CTidence  there  can  be  on  the  subject  I  know  it  is  sub- 
ject to  the  criticism  that  it  is  the  conclusion  of  a  witness,  but 
not  justly.  The  conclusions  of  a  witness  are  the  results  of  kis 
judgment  upon  Tarious  bets  coming  to  his  knowledge,  and  are 
properly  excluded  because  the  jury  can  form  similar  condu- 
dons  themselTes ;  but  this  inquiry  is  as  to  the  cause  of  action 
on  the  part  of  the  Tendor  in  making  the  sale,  and  the  induce- 
ments which  led  to  it  It  is  not  what  he  thinks  of  the  acts  of 
others,  but  what  he  did  himself  in  consequence  of  these  acts. 

Some  of  the  purchases  were  made  by  the  son  Robert  in  the 
absence  of  the  &ther.  The  representations  made  by  him  were 
ofBered  in  CTidence  and  objected  to.  The  whole  price  to  be  paid 
for  these  purchases  had  not  been  paid,  and  the  goods  which 
were  the  subject  of  purchase  formed  part  of  the  property 
claimed  and  demanded  by  the  plaintifll 

Robert  Nelson  must  be  treated  as  the  agent  of  the  purchaser 
while  acting  for  him.  His  representations  made  at  the  time  of 
the  purchase,  if  fiUse,  would  Titiate  the  contract  the  same  as  if 
made  by  the  purchaser.  For  this  reason  the  CTidence  was  ad- 
nissible.  It  was  not  necessary  to  aTer  in  the  complaint  that 
the  representations  were  made  by  the  agent  and  not  the  prind- 
paL  That  was  only  a  matter  of  CTidence.  Indeed,  as  before 
f  tated,  no  such  aTerments  are  necessary  in  the  complaint  espe- 
cially where  the  action  is  to  recoTer  Imck  the  property.  Even 
if  the  plaintiff  chooses  to  waiTe  the  tort  and  sue  on  contraot. 
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it  would  be  unneeesBary  to  ael  ont  Bach  matUsrs  in  the  eom- 
plaint  This  was  held  in  Both  v.  Palmer,  27  Bari.  C53,  WL 
HooEBOOM,  J^  says :  ^  I  think  the  plaintiff  might  prcqwrij  and 
preferably  haye  piosecaied  simply  for  goods  sold  and  deUTered, 

and  allowed  the  rest  of  the  transaction  to  come  out  as  matter  of 
evidence.*  It  was  no  more  necessary  to  ayer  that  the  repve-* 
sentations  were  made  by  an  agent  than  by  the  principal,  and  in 
both  cases  snch  matters  were  properly  treated  as  eridenoe,  and 
not  as  part  of  the  canse  of  action. 

A  question  was  asked  of  Nelson  as  to  ttie  cost  of  his  real  es- 
tate. This  was  excluded,  and  the  defendant  excepted.  I  am  at 
a  loss  to  see  what  relevancy  this  question  had  to  the  matter  in 
issue.  How  he  lost  his  property  was  immateriaL  Whether  he 
had  any  or  not  when  the  representations  were  made  would  have 
been  pertinent  The  defendant  appears  to  have  offered  this 
evidence  to  explain  the  insolvency  of  Nelson.  As  no  such  in- 
quiry could  properly  come  before  the  jury,  there  waa  no  irronnd 
on  which  this  evidence  could  have  been  received.  Proof  that 
he  had  lost  his  property  without  the  least  fault,  would  not  ar- 
ouse the  representation  that  he  had  property  after  it  waa  ex- 
pended. 

The  plaintiff  tendered  the  notes  held  by  him  at  the  trial,  ¥irt 
did  not  cancel  them.  This  was  made  a  ground  of  motion  ftr 
nonsuit  The  cancelment  of  the  notes  was  not  necessary  at 
the  time.  It  was  sufficient  to  produce  them  on  the  trial  Brii^ 
the  notes  of  the  debtor  merely,  they  cease  to  be  of  any  value 
the  moment  it  was  settled  that  the  contract  was  void.  8.  L 
Seldsn,  J.,  says,  in  Nichols  r.  Michael,  23  N.  F.  364^  27S: 
'^  It  would  be  more  in  consonance  with  equity  to  hold  it  aofll* 
cient  to  produce  the  notes  upon  the  trial  and  surrendw  them 
to  the  custody  of  the  courts  as  in  that  case  the  rights  of  both 
parties  are  protected.  If  the  fraud  is  made  out  and  flie  eontiaflt 
subverted,  the  notes  are  void  and  will  be  canceled  by  the  oovi 
If  the  plaintiff  fail  to  establish  the  fraud,  the  notes  ean  be  le- 
tumed  to  him  if  the  nature  of  the  oontraet  is  such  that  jnstios 
requires  if^  Such  I  think  to  be  the  proper  rale  in  similar 
cases. 

When  the  plaintiff  demanded  flie  lumber  of  the  deltedaH 
be  tendered  the  notes  he  had  received  from  NelsMi  and  da- 
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manded  all  the  lumber.  Of  this,  some  paroela  had  been  paid 
for  entirely,  and  some  in  part  The  defendant  asked  for  a  dis- 
missal of  the  complaint  on  this  ground.  It  is  conceded  that, 
if  the  action  had  been  against  Nelson,  the  purchaser,  no  de- 
mand would  be  necessary,  but  that,  inasmuch  as  the  defendant 
xeoeiYed  the  property  lawfully  and  without  notice  of  any  fraud, 
a  demand  was  necessary  to  entitle  the  plaintiff  to  maintain  the 
action.  If  any  demand  was  necessary,  it  was  soch  a  demand  as 
would  put  it  in  the  power  of  the  defendant  to  comply  without 
exposing  himself  to  liability  to  other  parties.  Had  the  defend- 
ant complied  with  the  plaintiff's  demand,  and  deliyered  up  to 
the  plaintiff  all  the  lumber  in  his  possession  that  was  bought  of 
King  &  Sons,  he  would  have  beeen  liable  to  the  creditors,  for 
whom  he  was  trustee.  Personally,  he  had  no  knowledge  as  to 
which  of  the  parcels  of  lumber  were  paid  for  and  which  were 
not,  while  the  plaintiff  had  such  knowledge;  and  I  cannot 
fliink,  with  the  learned  judge  who  delivered  the  opinion  below 
that  we  should  presume,  without  proof,  that  the  defendant  was 
so  informed  by  Nelson  of  whom  he  obtained  the  lumber.  The 
whole  case  shows  the  defendant  to  hare  been  lawfully  and  in- 
'nocently  in  the  possession  of  the  property,  and  if  the  plaintiff 
conceived  he  had  a  claim  on  any  part  of  it,  fair  dealing  re- 
quired that  he  should  designate  what  parcels  of  lumber  he 
claimed  to  have  redelivered  to  himseUl  If  he  had  demanded  all 
the  assigned  property  because  one  parcel  purchased  by  Nelson 
had  not  been  paid  for,  no  one  would  for  a  moment  suppose, 
either  that  the  defendant  was  bound  i&  comply  with  the  de- 
mand, or  that  the  plaintiff  had  done  what  the  law  requires  him 
to  do  to  entitle  him  to  a  right  of  action.  I  can  see  no  differ- 
ence where  he  demands  four  or  five  different  parcels,  sold  at 
different  times,  because  one  parcel  had  not  been  paid  for. 
If  the  defendant,  in  answer  to  this  demand,  had  objected  on 
the  ground  that  he  did  not  know  which  part  was  not  paid  for, 
and  requested  the  plaintiff  to  specify  what  he  was  entitled 
to,  I  think  the  demand  would  not  have  been  sufficient.  But 
the  defendant  put  his  refusal  on  an  entirely  different  ground, 
showing  his  determination  not  to  deliver  up  any  of  the  prop- 
erty, but  to  await  the  result  of  the  litigation.  He  said  ''he 
poukl  not  deliver  up  the  lumber,  that  he  was  able  to  pay  tor 
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it,  and  ahould  hold  on  to  it  or  the  avails  of  it  until  he  knew 
who  was  the  right  owner/'  This  rendered  any  farther  demand 
unnecessary.    It  was  a  refusal  to  deliver  any  of  it,  not  based  on 
any  insufficiency  of  the  demand,  but  an  absolute  denial  of 
the  plaintiff's  right  to  it,  and  a  refusal  to  deliver  any  to  him. 
Another  question  is  as  to  the  sufficiency  of  the  tender  to 
warrant  the  recovery.     It  is  now  well  settled  where  the  cred- 
itor held  nothing  but  the  purchaser's  notes  for  the  goods  pur- 
chased, thitt  it  is  not  necessary  to  tender  such  notes  befbie 
action,  but  that  it  is  sufficient  to  produce  them  on  the  trial  to 
be  canceled.    Nichols  v.  Michael,  supra.    And  it  is  equaUy 
well  settled  if  be  has  received  the  notes  of  other  persons  or 
other  property  on  account  of  the  purchase^  he  must  restore  or 
offer  to  restore  the  same  before  suit.    This  was  so  stated  in 
Nichols  t;.  Michael,  as  the  general  rule.    *^  Where  one  party  to 
a  contract  elects  to  rescind  it  for  fraud,  it  is  an  indispensible 
preliminary  that  he  surrender  all  that  he  has  received  from  the 
other  party  upon  the  contract    Beardslet,  J.,  in  Mason  v. 
Bond,  1  Detu  72,  74,  says :  "  The  party  who  would  disaffirm  a 
contract  must  return  whatever  he  has  received  upon  it    He 
cannot  hold  on  to  such  part  of  the  contract  as  may  be  desira- 
ble on  his  part  and  avoid  the  residue,  but  must  rescind  in 
toto  if  at  all."    Baker  v.  Bobins,  2  Den.  139 ;  Usher  r.  Conanty 
3  E.  D.  Smithf  199.     This  rule  was  recognized  by  the  judge 
upon  the  triaL  He  told  the  jury,  ''In  order  to  avoid  such  sale, 
the  party  rescinding  must  restore  what  he  h^  received,  and  all 
he  has  received."     This  was  all  the  defendant  had  a  right  to 
claim.    No  part  of  the  lumber  purchased  in  the  fall  of  1855 
had  been  paid  for.     The  vendor  had  received  nothing  except 
the  notes  of  the  purchaser,  and  these  were  produced  on  the 
trial.    In  regard  to  this  portion  there  was  a  good  cause  of 
action  made  out  if  the  contract  was  fraudulent,  and  the  judge 
therefore  rightly  refused  to  dismiss  the  complaint   on   this 
ground.    As  he  instructed  the  jury  that  the  plaintiff  could  not 
recover  for  any  other  sales  except  those  in  the  fall  of  1856,  it 
was  unnecessary  to  give  the  jury  any  fiirther  instructions  in  re- 
gard to  the  money  paid  on  former  purchases.     The  remaining 
question  is  as  to  the  propriety  of  submitting   to  the  jniy 
whether  the  plaintiff  hod  not  affirmed  the  contract  on  his  flnt 
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visit  to  Auburn.  He  had  told  the  jury  that  the  seller,  if  he 
rescinds  the  contract,  must  do  so  at  the  first  reasonable  and 
practicable  moment  after  he  disooyers  the  fraud.  If  he  affirms 
the  contract  after  he  has  a  knowledge  of  the  fraud,  even  for  a 
moment,  he  cannot  rescind,  and  he  submitted  to  the  jury 
whether  what  he  did  at  Auburn  was  such  an  affirmance. 

It  is  not  by  any  means  clear  from  the  oyidencc  that  the 
plaintiff,  when  he  went  to  Auburn,  had  Ml  knowledge  of  the 
circumstances  attending  the  alleged  fraud;  and  whether  he 
had  or  not,  was,  I  think,  properly  submitted  to  the  jury.  It 
does  not  appear  that  the  plaintiff  had  any  knowledge  when  the 
debts  were  created  or  what  debts  were  owing  at  the  time  the 
representations  were  made.  On  yarious  points  connected  with 
this  part  of  the  case,  there  was  uncertainty  calling  for  the 
finding  of  the  jury. 

A  point  is  made  as  to  the  amount  of  damages.  That  was  a 
question  of  fact,  which,  if  erroneously  found,  should  have  been 
corrected  in  the  court  below. 

The  judgment  should  be  affirme(L 

Deiho,  Gh.  J. — ^The  point  most  earnestly  insisted  on  by  the 
defendants  counsel  is,  that  the  plaintiff,  by  his  conduct  when 
at  Auburn  on  April  1, 1856,  ratified  the  sale  of  the  lumber  to 
Nelson,  and  thereby  precluded  himself  from  claiming  that  it 
was  void  on  account  of  fraud. 

Nd  controversy  exists  as  to  the  state  of  the  law  upon  the 
effect  of  a  ratification  of  a  sale  induced /by  ihiudulent  repre- 
sentations. The  vendor  may  affirm  it  notwithstanding  its 
original  defective  character,  and  pursue  his  remedy  for  the  pur- 
chase price,  or  he  may  treat  the  sale  as  void,  and  claim  the 
proper^  as  owner ;  but  in  the  latter  case  he  must  act  promptly 
as  soon  as  he  has  discovered  the  fraud.  While  he  continues 
under  the  influence  of  the  fraudulent  representations,  his  acta 
or  declarations  will  not  prejudice  him,  but  will  be  considered  as 
of  the  same  character  as  the  original  assent,  by  means  of  which 
the  property  passed  into  the  purchaser's  hands. 

The  judge  charged  in  accordance  with  these  principles,  and  lb 
is  not  claimed  that  there  was  any  error  in  the  manner  in  which 
the  law  was  laid  down,  provided  the  jury  had  any  office  to  per- 
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fonn  in  respect  to  the  qaestion.  But  it  is  aigaed  that  the  alleged 
acts  of  TBtification  were  of  such  a  character,  and  that  ihey  were 
toconclnsiyely  established,  that  no  question  of  fact  should  hare 
been  left  to  the  jury.  There  is  no  dispute  upon  the  eiidenoe,  that 
the  plaintiff,  when  he  first  came  to  Auburn,  after  the  assign- 
ment, and  was  mode  acquainted  with  it,  and  with  the  fact  that 
Nelson's  accommodation  indorsers  were  preferred  before  him, 
spoke  of  the  affair  to  the  defendant,  and  to  Nelson  in  the  de- 
fendant's presence,  as  one  by  which  he  was  concluded,  nor  that 
he  then  wholly  omitted  to  assert  any  claim  to  the  lumber  based 
upon  the  inyalidity  of  the  sale,  or  any  defect  in  Nelson's  title, 
The  testimony  of  the  defendant  and  of  ThomasNelson,  was  posi- 
tive to  that  effect,  and  it  was  corrobor.ited  by  evidence  of  the 
conversation  of  the  plaintiff  with  several  other  persons  on  the 
same  day.  The  plaintiff  then  knew  that  the  defendant  was  pro- 
ceeding to  execute  the  trust  contained  in  the  assignment,  as 
though  that  instrument  had  passed  to  the  defendant  the  title  to 
the  property  which  he  claims  to  recover  in  this  action.  The 
plaintiff's  testimony  as  a  witness  on  his  own  behalf  does  not  con- 
tradict the  essentisJ  points  of  that  given  on  behalf  of  the  de- 
fendant upon  this  branch  of  the  case.  He  swore  that  he  did  not 
recollect  proposing  to  Bobert  Nelson  to  purchase  lumber  of  the 
defendant  as  assignee,  or  telling  the  defendant  to  sell  it,  but  he 
did  not  pretend  that  he  claimed  to  be  still  the  owner,  although 
he  swears  that  he  did  complain  to  the  defendant  of  fraud  hav- 
ing been  committed  in  the  purchaee  of  it  from  his  firm.  After 
the  defendant  had  given  the  strong  evidence  which  I  have  men- 
tioned, the  plaintiff  was  not  again  called  to  contradict  or  ex- 
plain the  declarations  of  acquiescence  attributed  to  him  by  the 
defendant's  witnesses. 

I  think  the  judge  might  well  have  assumed  it  to  be  proved  by 
uncontradicted  evidence,  that  the  plaintiff  on  that  occasion,  in 
his  conversation  with  the  defendant  and  with  others  in  his 
presence,  assumed  that  all  the  lumlier  passed  to  the  defendant 
by  virtue  of  the  assignment,  and  that  he  expected  the  defend* 
ant  to  execute  the  trust  contained  in  that  instrument.  I  am, 
moreover,  of  opinion  that  if  it  were  equally  clear  that  the  plain- 
tiff had  at  that  time  the  same  full  information  respecting  the 
iJBmd  idiich  be  now  sets  up^  which  he  had  when  he  came  to 
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ttiake  the  d^nand  of  the  lumber  about  a  week  i^nrard,  Uxe 
defense  of  ratification  Bhoald  hate  been  hdd  to  be  established, 
a&d  the  jury  should  hare  been  directed  to  find  their  yerdiotfor 
the  defendant  But  it  is  not  so  clear  that  he  had  such  informa- 
tion. One  of  the  points  of  the  alleged  fraudulent  representa- 
tion was  that  Nelson  owned  a  large  real  estate  which  was  but 
slightly  incumbered,  and  another  that  he  was  abundantly 
responsible.  The  evidence  of  tiie  fraud  would,  of  course,  con- 
sist in  the  falsity  of  these  representations,  and  could  be  ascer- 
tained only  by  comparing  his  property  with  his  indebtedness, 
and  the  yalue  of  his  real  estate  with  the  charges  upon  it  The 
plaintiff  came  to  Auburn,  where  the  fects  could  be  ascertained, 
on  April  1,  and  returned  the  following  morning.  He  obtained 
a  certain  amount  of  information,  but  apparently  not  suflScient 
to  enable  him  to  act  upon  the  assumption  that  a  fraud  vitiating 
the  sale  had  been  committed.  He  received  certain  statements 
oonceming  Nelson's  indebtedness  from  Robert  Nelson,  his  8<m. 
He  appears  to  have  acquainted  himself  with  the  material  terms 
of  the  assignment,  and  was  informed  of  the  amount  of  the  ao- 
commodation  paper  preferred  by  it,  but  he  made  no  examina- 
tion of  the  real  estate ;  and  he  came  away  without  challenging 
the  sales  as  fraudulent  He  himself  says  that  he  complained  of 
fraud,  but  this  is  denied  by  the  defendant's  witnesses.  Nearly 
a  week  elapsed  when  he  came  again,  accompanied  by  his  son, 
one  of  the  firm  who  were  the  vendors  of  tiie  lumber.  They 
spent  the  forenoon  in  examining  the  real  estate  of  Thomas 
Nelson  and  the  lumber  on  hand,  and  obtaining  statements  of 
Nelson's  indebtedness,  and  then  the  plaintiff  for  the  first  time 
took  the  ground  that  Nelson's  purchase  of  the  lumber  was  void 
on  account  of  the  fraudulent  representations ;  and  he  demanded 
that  such  of  the  lumber  as  had  been  purchased  by  Nelson  from 
his  firm  should  be  given  up  to  him.  That  he  acquired  some  ad- 
ditional information  bearing  upon  the  integrity  of  the  alleged 
representations  at  his  second  visit  to  Auburn  is  evident 

The  fraud  upon  which  the  jury  rendered  their  verdict  con- 
demning the  sale  may  have  been  that  which  related  to  the 
value  cf  the  real  estate  beyond  the  incumbrances.  The  knowl- 
edge  respecting  that  value  was  acquired  by  an  examination 
of  that  property  on  the  last  occasion.  So  of  (he  indorsed  paper. 
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The  additional  statements  which  were  fnmished  on  the  last 
visits  showing  that  indebtedness  to  have  existed  substantiallj 
as  it  stood  at  the  time  of  the  assignment,  for  several  years  be- 
fore, and  daring  the  whole  period  of  the  representations,  may 
haye  been  necessary  to  complete  the  evidence  of  frand  whidi 
has  been  fonnd  sufficient  to  aroid  the  sale.  I  concede  that 
many  of  the  most  important  features  of  the  case  were  disclosed 
at  the  first  time  the  plaintiff  was  at  Auburn,  but  I  am  not  aUe 
to  say  that  the  plaintiff  was  at  that  time  fully  informed  of  aD 
the  material  facts  which  were  subsequently  shown  to  prore  the 
case  on  the  plaintiff's  part  Hence  I  think  it  was  not  the  duty  of 
the  judge  to  withhold  from  the  jury  the  question  whether  the 
plaintiff,  when  he  omitted  to  challenge  the  defendant's  title  at 
the  first  instance,  was  fully  informed  of  the  fraud.  I  do  not  say 
but  that,  as  a  juror,  I  should  haye  held  that  the  information  was 
sufficient  to  make  it  his  duty  to  determine  finally  which  course 
he  would  pursue  before  leaving  Auburn  on  the  1st  or  2d  of 
April,  but  the  evidence  was  not  so  positive  and  certain  that  the 
judge  was  entitled  to  decide  the  case  himself.  He  therefore  com- 
mitted no  error  in  submitting  it  to  the  jury.  If  the  defendant 
has  sufiered  wrong  by  the  verdict,  it  was  the  fault  of  the  juiy 
and  not  of  the  judge. 

At  the  commencement  of  the  trial  the  defendant's  counsel 
moved  for  a  dismissal  of  the  complaint  on  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  esp^ 
cially  that  it  did  not  state  that  the  defendant  wrongfully  received 
the  lumber  from  Nelson.  The  action  was  brought  for  the  con- 
version, by  the  defendant,  of  the  personal  property  of  King  &  Oa ; 
and  when  it  was  allowed  to  have  separate  names  for  the  diflferent 
kinds  of  action,  for  the  sake  of  convenience  it  would  have  been 
denominated  an  action  of  trover.  All  that  it  was  necessary  to 
allege  in  the  pleadings  was  that  King  &  Co.,  the  plaintiff's  asagn- 
ors,  were  the  owners  of  the  lumber,  that  it  had  come  into  the  pos- 
session of  the  defendant,  and  that  he  had  converted  it  to  his  own 
use.  All  this  is  plainly  set  forth  in  the  complaint  In  addition 
to  that,  the  plaintiff  saw  fit  to  state  his  own  title,  namely,  the 
original  ownership  of  King  &  Co.,  and  the  form  of  a  sale  to 
Nelson,  which  was  effected  with  fraud,  and  that  he  wiongftiOj 
delivered  the  property  to  the  defendant;  and  inatead  of  oonfin- 
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ing  himself  to  a  simple  statement  of  a  conversion,  he  adds  an  al- 

-  legation  of  a  denial  and  refusal    I  do  not  perceive  that  these 

statements  of  evidence  modify  or  in  any  way  impair  the  mate- 

'  rial  allegations  of  property  in  the  plaintiff^  and  a  conversion  by  the 

defendant  It  was  quite  unnecessary  to  state  that  the  defendant 

.  wrongfully  received  the  property.    Trover  is  not  based  on  a 

wrongful  taking;  but  consists    in   an    unlawful  conversion. 

There  was,  therefore,  no  defect  in  the  complaint 

It  appeared  that  Nelson  had  purchased  lumber  of  King  &  Co. 
in  the  years  1854  and  1855.  The  plaintiff,  when  under  examina- 
tion as  a  witness  in  his  own  behalf,  was  asked  by  his  counsel  to 
state  what  representations  were  made  by  Nelson  when  he 
made  the  purchases  of  lumber  in  1854,  and  the  question  was 
allowed  to  be  answered;  and  by  the  answer  ceiiain  repre- 
sentations were  shown  to  have  been  made  when  Nelson 
came  to  make  the  purchases  in  that  year,  and  there  was  an  ex- 
ception to  that  ruling.  It  subsequently  appeared  that  all  the 
lumber  purchased  in  1854  hod  been  paid  for ;  but  at  a  later 
period  of  the  trial  the  plaintiff's  counsel  made  the  same  inquiry 
of  another  witness  as  to  representations  in  1854,  and  a 
similar  exception  was  made  to  the  ruling  admitting  the  ques- 
tion. There  was  a  series  of  purchases  of  lumber  on  credit  of 
King  &  Co,  extending  through  both  the  years  1854  and  1855, 
and  the  plaintiff's  effort  was  to  prove  that,  during  the  whole  time. 
Nelson  was  largely  indebted  and  in  insolvent  circumstances, 
carrying  large  accommodations  at  the  bank  at  Auburn,  but  con- 
stantly represented  himself  to  be  free  from  debt  and  a  person  of 
competent  means ;  and  the  proof  tended  to  show  such  a  state 
of  things.  Now,  although  the  purchases  of  1854  had  been  paid 
for,  and  the  whole  arrearages  of  indebtedness  were  on  account 
of  the  purchases  in  the  fall  of  1855,  that  does  not  render  the  rep- 
resentations made  during  the  earlier  dealing  wholly  immaterial. 
It  is  not  essential,  in  order  to  avoid  a  sale  in  form,  on  the  ground 
of  fraud,  that  the  fraudulent  representations  should  be  made  at 
the  very  time  when  the  purchases  sought  to  be  avoided  were 
made.  Where  the  dealing  is  continuous  or  at  short  intervals, 
representations  made  at  any  time  in  the  course  of  such  dealings 
may,  if  the  jury  so  find,  be  held  to  influence  the  seller  in  respect 
to  the  subsequent  sales.    The  evidence  in  this  case  was  that 
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Kelson,  or  his  agonty  was  interrogated  on  each  occasion  of 
purchasing  Inmber  of  King  &  Co,  and  on  each  of  those  ocoa- 
sious  made  similar  declarations ;  and  that  his  other  indebted- 
ness and  ability  to  pay  in  each  of  the  years  mentioned  woe 
substantially  the  same.  I  am  of  opinion  that  there  was  no 
error  in  admitting  the  declarations  made  on  each  oocadon  of 
purchasing,  though  the  earlier  purchases  had  been  paid  fbr. 
See  Zabriskie  v.  Smith,  13  N.  Y.  323. 

Some  of  the  representations  relied  on,  were  made  by  Robert 
Nelson,  the  son  of  Thomas  Nelson,  who  was  his  agent  in  that 
respect,  and  was  in  his  employment  and  had  a  general  knowl- 
edge of  his  property  and  afEEiirs.  The  defendant's  counsel  ob- 
jected to  these  representations  on  the  ground  that  they  weze 
not  set  out  in  the  complaint,  and  that  they  were  not  made  at 
the  time  of  the  purchase  of  the  lumber  which  had  not  been 
paid  for,  but  on  the  occasion  of  former  purchases.  I  haTe 
already  said  that  it  was  unnecessary  for  the  complaint  to  state 
the  representations  upon  which  the  purchaser  obtained  posKf- 
sion  of  the  property.  The  competency  of  the  deolarationa  of 
an  agent  when  engs^ged  in  making  purchases  in  behalf  of  his 
principal  was  not  questioned.  They  are  regarded  in  the  same 
light  as  representations  made  by  the  principal  himself;  and  it 
has  already  been  shown  that,  although  they  preceded  the  time 
of  the  porcicular  purchase  which  is  drawn  in  question,  theyaie 
proper  to  be  submitted  to  the  juir,  and  it  is  for  them  to  deter- 
mine whether,  under  the  circumstance^  they  had  a  just  in- 
fluence upon  that  purchase. 

The  plaintiff  was  permitted  to  testify  that  he  would  not  hare 
dispo^Hl  of  the  lumber  to  Nelson  upon  credit*  exeq>t  for  the 
representations  which  he  made  as  to  his  cxrcumstanoea ;  nd 
theiv  was  a  similar  ruling  on  taking  the  tesdmony  of  JoKph 
King,  a  witness  for  the  plaintiir.  who  wia  a  partner  ot  the  finn 
of  King  <i  Cou  and.  as  such,  took  part  in  tbe  aak  of  honber  to 
Nelson.  The  defendant  excepted  to  these  KTCial  rafing&  Ife 
is  a  put  of  the  transaction  which  a  party  mAmg  to  avoid  m 
«ile  of  pn>|^prcT  on  account  of  fraud  Maat  establidi,  that  tte 
lak  was  induced  by  the  lepiuaentatioaa  aad  would  boc  qAv- 
WW  have  been  madi&  Tb«  defindaar's  aigimmt  is  tkal  Ou 
can  onhr  bi?  showm  by  &ets  and  cucuBalBM^  to  to 
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to  the  jurj,  nd  thut  the  direct  testimony  of  the  seller  as  to 
their  influences  npon  bis  miud  QBnnot  be  teoeived*  No  do«bt 
tb^  intrinsie  fbots  may  be  strong  mongh  in  a  giyen  case  to  es- 
tablidi  the  position,  and  it  may  also  be  true  in  a  partionlar  in* 
8tanoe»  that  reiNresentations  apparently  pertinent  to  indnoe  % 
sakb  were  not  in  trath  the  persoasiye  cause,  the  vendor  bavinf 
whcdly  relied  upon  other  information,  which  be  supposed  oooc^ 
reo^  but  which  turned  out  to  be  erroneous. 

The  precise  point  to  be  established  is  the  effect  upoa  %» 
mind  of  the  seller  produced  by  the  purobaaer's  wrongful  dedar* 
atkmsL  Where  the  seller  is  so  atuated  as  to  be  a  compebmk 
witness,  be  can  prote  with  entire  certainty  bow  &r  be  was  vb^ 
fluenoed  by  what  the  purchaser  had  said,  and  how  ftr  h^ 
yielded  to  the  fitwoe  of  other  fiicts  or  other  information.  I  sea 
no  reason  why  he  should  be  precluded  firom  speaking.  It  is  «^ 
aa  opinion  which  he  is  called  upon  to  giye,  but  the  statemaat 
of  a  Jbiet  within  his  personal  knowledge^  The  eases  respecting 
the  opiniiAS  of  witnesses  ha?e,  therefore,  no  bearing  upon  tb# 
qUjBition.  Wh^e  the  direct  testimony  of  the  seller  is  not  ob» 
tain^le,  the  bots  attending  the  transaction  may  be  sufficient; 
hot  it  is  becMme  they  prove  the  essential  point  argument^* 
tiyely.  The  jury  in  such  eases  infers  the  pnncipal  fact  by  sp- 
trying  their  experience  to  the  ascertainment  o(  the  e&ct  whJdi 
the  representations^  under  the  circumstances^  would  be  Ukely 
to  produce.  It  would  be  illogical  to  exdqde  the  direct  testi- 
niony  oi  the  peram  i^oae  mind  is  said  to  have  been  influenaai 
by  the  seUei^s  rq^resentations,  whspre  he  is  otherwise  competnl 
tQ  tisstify  as  a  witness.  Suppose  a  sale  to  have  been  nuide  by 
an  agmt  to  an  insolvent  person,  would  it  not  be  competent  fof 
him  to  swear  in  w  action  by  his  principal  that  he  assented  ta 
tito  sal^  and  parted  with  tiie  possession  of  the  iMK>per^,  beeaois 
the  purohaser  represented  that  be  had  a  large  estate  and  owed 
nothing  ?  On  the  trial  of  indictmNits  for  obtaining  mon^, 
er  fmp&rtff^  or  ether  valuable  things,  by  blse  pcetenae%  it  h 
the  constant  |xractioe  to  ask  the  prosecutor  whether  be  parted 
with  the  money,  or  property,  by  reason  of  the  statem^t  of  tb^ 
prisoner.  It  is  undoubtedly  essential  that  statements  should 
be  of  such  a  character  as  would  naturally  lesd  the  owner  ot 
property  to  seU  it  to  the  party  makkig  theqi*     WbeiJ^f  they 
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actually  did  have  that  effect,  may  be  shown  by  the  oath  of  fiie 
owner,  proyided  he  be  a  competent  witness. 

Nelson  was  the  owner  of  considerable  real  estate  in  1854  and 
1855,  and  down  to  the  tune  of  his  fidlure.  It  did  not  appear 
when  he  purchased  it.  The  defendant,  when  under  examina- 
tion OS  a  witness  in  his  own  behalf,  was  inquired  of  by  his 
counsel  as  to  what  his  real  estate  cost  him,  but  the  questioE 
was  excluded  on  the  objection  of  the  plaintiff's  counsel  that  it 
was  immaterial.  It  had  no  bearing  on  the  case  unless  the  pn> 
chases  were  made  during  or  shortly  prior  to  Nelson's  dealing 
with  King  &  Go.  If  connected  in  point  of  time  with  these 
transactions,  and  before  the  fidlure,  it  might  have  a  bearing 
upon  Nelson's  good  faith,  for  if  the  purchases  were  made  at  ex- 
orbitant prices,  it  would  tend  to  show  that  his  means  had  bean 
absorbed,  or  his  indebtedness  had  been  suddenly  created  by 
these  purchases.  The  objection  sufficiently  intimated  to  the 
examining  counsel  that  some  farther  fact  was  necessary  to  show 
the  evidence  to  be  pertinent,  but  nothing  to  connect  it  with 
the  representations  was  offered.  Immediately  after  the  exclu- 
sion the  defendant  was  permitted  to  and  did  testify  fully  as  to 
the  Talue  of  his  real  estate  in  1854.  This  was  eyerything  on 
that  subject  which  had  any  bearing  upon  the  issue. 

The  demand  which  the  plaintiff  made  of  the  defendant  on 
the  delivery  of  the  lumber  was  more  comprehensiye  than  his 
rights.  There  was  among  the  lumber  in  the  plaintiff's  possee- 
sion,  not  only  that  purchased  in  the  fidl  of  1855,  but  portions 
of  that  purchased  in  the  spring  of  that  year,  and  some  ot  that 
purchased  in  1854.  This  had  all  been  paid  for  or  partly  paid 
for,  and  as  to  that  on  which  a  partial  payment  had  been  made^ 
there  was  no  offer  to  return  the  money  which  had  been  re- 
ceiyed.  The  defendant^  howeTer,  did  not  put  his  reltaaal  cm 
that  ground,  but  claimed  to  hold  the  whole  under  the  aaagm* 
ment  There  are  two  answers  to  the  exception  arising  out  of 
this  branch  of  the  case.  The  possession  of  Nelson,  the  sab' 
being  yoid,  was  wrongfbL  He  might  give  a  good  title  to  ft 
tem  ^  purchaser,  but  an  asmgnee  for  the  benefit  of  ciediton 
does  not  occupy  that  position.  The  possession  of  thia  lumber 
was  always,  in  judgment  oflaw,  in  the  yendorai  The  defend* 
ant  was  m  no  better  position  to  defend  this  aetkm  «>«  if  lie 
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had  been  the  servant  of  Nelson.  Ash  v.  Putnam,  1  Eitt,  803; 
Gary  v.  Hotailing,  Id.  311 ;  Olmsted  t^.  Hotailing,  Id.  317.  The 
answer  made  by  the  defendant  dispensed  with  a  more  disGrim- 
inating  statement  of  what  the  plaintiff  conceiyed  himself  en* 
titled  to.  The  defendant  maintained  that  his  title  under  the 
assignment  enabled  him  to  retain  all  the  lumber  which  had 
oome  to  his  hands,  and  he  refused  to  lend  any  countenance  to 
the  claim  of  the  phdntifil 

It  was  made  a  point  in  the  prayer  for  instructions^  that  the 
plaintiff  had  not  canceled  the  notes  given  for  the  lumber.  He 
had  offered  to  surrender  them  when  he  made  the  demand,  and 
he  produced  them  in  court  at  the  triaL  If  the  defendant  had 
required  anything  (hrther  to  be  done,  it  was  for  him  t j  sng* 
gestit 

No  point  was  made  on  the  trial  as  to  the  protest  of  some  of 
the  notes  by  the  bank  at  which  they  were  made  payable.  The 
judgment  appealed  from,  should,  in  my  opinion,  be  affirmed. 

All  the  judges  concurred,  ezoept,  MinJLiK,  J.,  who  was  for 
reversal 

Judgment  affirmed,  with  costs. 


KING  V.  PLATT. 

Biarch,  1867. 

An  appeal  maj  be  taken  to  the  court  of  appeala  from  an  order  of  the 

general  term  affirming  an  order  of  the  special  term  denjing  a  motloo 

to  set  aside  a  Judicial  sale  made  under  a  judgment. 
Sodi  an  order  is  final ;  it  affects  a  substantial  right ;  and  it  is  an  order 

made  upon  a  summary  application  in  an  action  after  judgment. 
8ndi  an  order  is  not  purelj  discretionarj  with  the  court  beloW,  in  sudh  a 

sense  as  to  prsTont  it  from  being  reyiewed. 
An  appeal  in  such  a  case  is  in  time  if  taken  within  two  jears  from  the 

entry  of  the  order.     The  order  is  in  the  nature  of  a  Judgment,  within 

the  meaning  of  the  Code  of  Procedure. 

Charles  King,  Edward  J.  King  and  Sylvester  Brush,  sued 
Nathan  C.  Flatty  in  the  supreme  court,  to  compel  the  specifio 
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perfonnance  by  the  defendant  of  an  agreemant  to  pmafaiM 
real  estate  in  New  York.  The  pnrchaas  price  was  aerentj-Ave 
thoosand  dollars,  and  the  time  fixed  for  the  performanoo  waf 
October  6, 1860.  It  resulted  in  a  jadgmait  in  fiiY<v  of  tha 
plaintiflis,  which  was  entered  on  March  15, 1669* 

Thia  judgment  a^udged  the  balance  of  the  porchaae  90007 
unpaid,  with  interest,  to  be  seventy-eight  thooaand  four  huL- 
dred  and  twelve  dollars  and  sixty  cents,  and  directed  tba  4a* 
fendant  to  complete  his  purchaae  within  ten  days^  by  paying 
the  costs,  &&,  and  twenty-two  thousand  ona  hundred  and 
sixty-two  dollars  and  sixty  cents  of  the  purchase  money  dos^ 
and  execute  and  deliver  his  bond  and  mortgage  on  the  piem* 
ises  to  secure  the  balance  (fiftynux  thousand  two  hundjred  ud 
fifty  dollars). 

It  was  further  adjudged,  that  if  the  defendant  &iled  to 
comply  with  the  judgment  within  the  ten  days,  then  that 
the  premises  be  sold  at  auction  under  the  direction  of  a  lefieana; 
and  that  out  of  the  proceeds  of  the  sale  the  referee  pay  ooets, 
ftOi,  and  the  amount  due  the  plaintiffs,  and  depoait  any  aiurphs 
to  abide  the  order  of  the  court ;  and  if  there  should  be  a  ddt 
ciency,  that  the  defendant  pay  the  same,  &c 

No  appeal  was  taken  from  this  judgment  When  the  ado 
took  place,  the  whole  property  brought  seventy-five  thousand 
nine  hundred  and  fifty  dollars,  and  was  purchased  by  or  in  be- 
half of  the  plain tiflb,  leaving  a  deficiency  of  about  ten  thousand 
dollars. 

The  premises  were  conveyed  to  the  plaintifb  by  the  re&iee^ 
and  he  made  and  filed  his  report 

On  February  12, 1863,  the  defendant  ptocared  9a  oidar  i^ 
quiring  the  plaintiflb  to  show  cause  why  the  sale  made  di0lld 
not  be  vacated  and  set  aside,  and  a  re-sale  ordered. 

This  order  was  obtained  on  affidavits  suggesting  tjbe  KfkfW' 
ing  as  grounds  upon  which  a  le-sale  was  moved  for: 

1.  That  the  sale  was  made  on  the  day  ef  a  dtmrt^r  ^^Mi<ifrp», 

S.  l%at  the  aucti<meer,  named  in  the  noiies^  did  not 
ally  officiate  at  the  commencement  of  the  salew 

3.  That  the  price  bid  was  inadequate. 

4.  That  the  plaintiflb  approached  bidden  at  the  mk,  wd  do 
tened  them  from  bidding,  «nd  prevented  ao»p9tttie%  fta 
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These  all^iions  were  met  and  eubstantiaUy  denied  by  affi- 
dayits  on  the  part  of  the  plaantiffs ;  and  when  the  motion  came 
on  to  be  heard  at  special  term,  an  order  was  first  made  referring 
it  to  a  referee^  '^  to  take  proof  whether  any,  and  if  so,  what  in- 
ducements^  commnnications  or  representations  were  made  or 
held  out  by  the  plaintiffs  or  their  agents,  or  in  their  behalf,  or 
by  the  referee  to  deter  or  prevent  bidders  at  the  sale  had  under 
the  judgment  in  this  action ;  **  and  he  was  directed  to  report 
proof  to  the  court  On  the  coming  in  of  the  report,  counsel 
were  i^in  heard  upon  the  report  of  the  referee  and  the  origi** 
nal  papers,  and  on  December  18, 1863,  the  motion  was  denied^ 
with  costs.  This  order  was  aflSrmed  at  the  general  term,  and 
from  the  order  of  affirmance  the  appeal  of  the  plaintiff  was 
taken  to  this  courti  December  29, 1866.  Defendant  moyed  to 
dismiss  the  appeal 

John  H.  Reynolds^  tot  the  motiour^That  the  order  Was  dis- 
cretionary and  finals  cited  Dows  t^.  CongdoU)  28  N.  Y.  122; 
BufUo  Barings  Bank  v.  Newton,  23  ItU  160 ;  Wakeman  v. 
Price,  8  N.  T.  (3  OomH.)  334;  Haaleton  v.  Wakeman,  3  Htm. 
Pr.  357;  People  t^.  N.  Y.  Central  B.  R  Go.^  29  If.  Y.  41& 
That  the  appeal  was  too  kite,  Code^  §§  11, 831. 

Jtnma  JBmatt,  opposed.— That  the  appeal  was  in  time,  Bank 
of  Genesee  t^.  Spencer,  18  JV.  Y.  152 ;  Wolcott  v.  Holcombe.,  81 
Id.  152.  That  the  order  was  appealable  within  subd.  3  of 
section  11  of  the  Oode,  People  v.  Central  B.  B.,  19  JV:  Y.  422 ; 
McGregor  v.  Comstock,  19  [d.  583 ;  Selden  t;.  D.  &  H.  Canal 
Co.,  29  Id.  637;  Dows  t^.  Congdon,  28  Id.  122;  BufQ^o  S. 
Bank  r.  Kewton,  23  Id.  160;  Wakeman  t^.  Price,  8  JV:  Y.  (3 
Oomst.)  334 ;  Hasleton  t^.  Wakeman,  3  How.  Pr.  467 ;  Collier 
9.  Whipple,  13  Wend.  228 ;  Tripp  t;.  Cook,  26  Id.  143.  That 
the  order  involred  strict  legal  right,  Dows  t^.  Congdon,  28  X. 
Y.  124 ;  Thompson  v.  Dayis,  13  Johns.  115 ;  Twining  v.  Mor* 
rice,  2  Brown  Oh.  831;  Jackson  t^.  Crofts,  18  Johns.  110;  Col- 
lier V.  Whipple,  13  Wend.  226 ;  Brown  v.  Frost,  10  Paufe,  246 ; 
American  Ins.  Co.  v.  Oakley,  9  /d.  259 ;  Gould  f^.  Libby,  24 
Bow.  Pr.  440;  Story  Bq.  Jurisp.  293;  1  Sugden  V.  ii  P.  96,  % 

U;  Brisbane  t;.  Adams,  3  Comsi.  129. 
84 
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By  the  Goubt. — Bockes,  J. — ^The  motion  at  special  term 
was  to  set  aside  a  judicial  sale,  made  under  a  judgment  of  fore- 
closure. 

The  motion  was  denied.  On  appeal  to  the  general  term,  the 
order  was  affirmed.  An  appeal  was  then  taken  to  this  court 
from  the  order  of  affirmance. 

The  motion  now  is  to  dismiss  the  appeal,  as  I  understand  it, 
on  two  grounds :  1.  That  the  order  is  not  appealable,  because 
not  falling  under  any  of  the  subdivisions  of  section  11 ;  and  2, 
Because  the  granting  or  refusing  of  the  order  was  in  the  dis- 
cretion of  the  court  below. 

I  think  the  order  comes  within  the  purview  of  subdivision  3 
of  section  11. 

The  appeal  is  from  an  actual  determination  of  ihe  general 
term,  and  is  a  final  order  affecting  a  substantial  right,  made 
upon  a  summary  application,  in  an  action  afker  judgment  It 
plainly  answers  each  of  these  requirement& 
But  it  is  insisted  that  it  is  not  a  final  order. 
It  denied  the  motion,  and  ended  the  proceeding.  Notiiing 
ftirther  could  be  done  in  the  proceeding.  It  closed  finally  the 
summary  application,  and  consequently  was  a  final  order,  and 
no  right  remained  to  the  party  except  to  appeal  So,  I  think 
the  order  would  have  been  equally  final,  had  the  motion  been 
granted  instead  of  refused.  It  would,  in  that  event,  be  com- 
plete and  final  as  to  the  application:  the  judgment  of  the 
court  on  the  merits  of  the  application. 

Whichever  way  decided,  it  was  final  in  the  sense  of  a  final 
adjudication.  A  final  judgment  means  a  judgment  which  con« 
eludes  the  parties,  as  regards  the  subject  matter  in  controversy 
in  the  tribunal  pronouncing  it,  whichever  way  the  decision  may 
be  given.  It  is  called  final  in  contradistinction  from  interlocu- 
tory. This  is  the  view  taken  by  this  court  in  BuflBsdo  Sayings 
Bank  v.  Newton,  23  N.  F.  160.  In  that  case  the  sale  was  set 
aside,  and  Dbkio,  J.,  says :  "^  The  order  was  final  within  the 
meaning  of  section  11  of  the  Code.''  All  the  Judges  con- 
curred. 

But  notwithstanding  all  this,  if  the  order  lesta  purely  in  the 
discretion  of  the  court,  the  appeal  will  for  that  reason  be  die- 
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missed.    And  this  brings  ns  to  examine  the  eases  cited  by  the 
respondents'  counsel  on  this  motion. 

In  the  last  case  cited  (Buffalo  Savings  Bank  t^.  Newton,  23 
i\r.  F.  160),  the  appeal  was  dismissed.  Judge  Dekio  says,  not- 
withstanding the  order  foil  directly  within  the  provision  of 
subdivision  3  of  section  11,  still  ^  it  rested  purely  in  the  dis- 
cretion of  the  court  to  grant  or  refuse.'' 

On  looking  into  that  case  it  will  be  seen  that  the  motion 
was  addressed  to  the  favor  of  the  court,  and  was  not  urged  as 
a  matter  of  legal  right  No  irregularity  even  was  suggested, 
but  the  party  asked  a  fiAvor,  and  hence  the  granting  or  refusing 
it  was  purely  discretionary. 

In  Dows  t;.  Gongdon,  28  N.  T.  122,  a  resale  was  ordered,  and 
also  a  reference  was  directed  to  ascertain  the  value  of  the  land 
without  improvements,  with  a  view  to  further  action  in  the 
case.  The  appeal  to  this  court  was  dismissed  on  the  ground 
that  it  was  not  final ;  all  the  judges  concurring. 

Even  Judge  Emott,  who  dissented  on  other  grounds,  con- 
curred in  this.  In  this  case  Judge  Wright  well  remarks  and 
notes  the  true  distinction  now  before  us,  that  the  granting  of 
such  an  order  (an  order  setting  aside  a  judicial  sale),  when  it 
involves  no  question  of  strict  legal  right,  is  within  the  discre- 
tionary power  of  the  court  below,  and  not  appealable ;  clearly, 
and,  as  I  think,  very  justly  implying,  that  if  the  motion  rested 
on  facta  giving  a  strict  legal  right  to  demand  it,  the  order 
would  be  appealable. 

In  Wakeman  v.  Price,  3  N.  Y.  334,  the  sale  was  set  aside.  It 
was  decided  that  an  appeal  would  not  lie,  because  the  sale  was 
in  all  respects  regular  and  fair,  and  the  motion  was,  as  the  case 
states,  addressed  to  the  favor  of  the  court ;  hence,  purely  discre- 
tionary. The  case  of  Hazleton  v.  Wakeman,  3  Haw.  Pr.  457,* 
was  similar  to  Wakeman  t;.  Price,  in  all  respects. 

So  it  seems  that  the  four  cases  on  which  the  motion  before  us 
is  based  &il  to  give  it  support,  unless  this  case,  like  those  cited, 
was  before  the  supreme  court  as  a  matter  of  pure  discretion,  not 
involving  a  question  of  strict  legal  right 

This  is  the  rule  laid  down  by  Judge  Wrioht,  in  Dows  i;, 
Gongdon,  and  is  unquestionably  sound. 

*  No  written  opinion  was  delivered. 
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80  in  Tripp  v.  Cook,  26  WeruL  148,  the  same  distinction  was 
marked,  and  it  was  then  said,  in  substance,  that  an  order  which 
gave  effect  merely  to  the  will  of  the  judge  was  one  resting  in 
pure  discretion.  Not  so,  however,  when  a  case  was  made  for 
the  application  of  legal  rules  and  principles  of  equity. 

It  now  remains  to  be  seen  whether  the  case  before  ns  does 
iuYolve  a  strict  legal  right  If  it  does^  the  appeal  is  properly 
taken. 

The  party  claimed  that  he  had  been  defirauded  at  the  sale ; 
that  it  was  uu&irly  and  unjustly  conducted  to  his  injury ;  and 
he  alleged  that  the  plaintiff  and  purchaser  approached  bidden 
and  dissuaded  them  ih)m  bidding ;  that  fhey  need  not  bid,  for 
the  plaintiff  would  outbid  them,  and  intended  to  bid  it  in ; 
and  that  such  persons  as  wanted  to  purchase,  could  buy  on 
more  adyantageous  terms  of  the  plaintiff;  and  thus  discouraged 
and  prevented  bidding.  The  motion  was,  Hierefore,  grounded 
on  fraud,  and  thus  became  a  strict  legal  right 

If  the  charge  of  fraud  should  be  sustained,  the  party  was  en- 
titled to  have  the  sale  vacated — ^not  as  a  matter  of  CEivor,  but  as 
a  matter  of  right;  and  he  could  have  maintained  a  direct  ac- 
tion in  equity  to  set  aside  the  sale,  instead  of  proceeding  by 
motion. 

The  case  of  Tieman  t;.  Wilson,  6  Johns.  Oh.  411,  and  of 
Olowes  t;.  Dickenson,  5  Johns.  Ch.  S35,  afterwards  in  the  court 
of  appeals,  9  Oow.  403,  are  full  on  this  point  See  also  Oantine 
V.  Clarke,  41  Barb.  629.  So  it  seems  that  fraud  in  conducting  a 
judicial  sale  gives  a  party  a  right  of  action,  which  may  be  en- 
forced in  a  suit  instituted  for  that  purpose.  This  proves  it  to 
be  a  strict  l^al  right,  and  it  follows  that  a  motion  to  set  aside 
a  sale  for  fhiud  involves  such  right,  and  U  is  not  therefore  dis- 
cretionary. 

This  appesd  should  not,  therefore,  be  dismissed  on  the 
ground  that  the  motion  was  addressed  to  the  fiivorof  the 
supreme  court 

This  view  is  in  strict  conformity  with  the  rule  stated  by  Judge 
Wbiqht,  that  the  granting  of  such  an  order,  when  it  involves  no 
question  of  strict  l^al  right,  is  within  the  discretionary  power 
of  the  court  below,  and  not  appealable. 

It  is  next  urged  that  the  appeal  in  the  ease  under 
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sion  3  of  section  11  is  controlled  by  section  331,  which  require- 
the  appeal  to  be  taken  ^  within  two  years  after  the  judgment 
shall  be  perfected  by  filing  the  judgment  roll.** 

The  appeal  in  this  case  was  not  within  the  limitation  above 
specified,  unless  we  either  regard  the  roll  incomplete  until  the 
order  granted  on  the  motion,  and  also  the  order  of  affirmance 
at  general  term  was  attached  and  made  part  of  it ;  or  unless  we 
re^rd  the  order  appealed  from  as  a  final  order  in  the  nature  of 
a  judgment. 

It  was  said  in  Bank  of  Qenesee  t;.  Spencer,  18  If.  T.  152,  that 
this  class  of  orders  rested  on  the  assumption  that  the  judgment 
was  yalid,  and  the  proceeding  in  such  case  was  based  upon  it ; 
which  proceeding  itself  might  terminate  in  a  final  order  in  the 
nature  of  a  judgment.  This,  it  seems  to  me,  is  a  sensible  con- 
itruotion  to  put  on  this  class  of  orders.  The  proceeding  is  a  new 
and  irregular  one,  and  demands  an  adjudication  of  a  new  question 
on  new  facta  occurring  after  the  entry  of  judgment  As  regards 
these  fjBtcta,  and  the  adjudication  upon  them,  the  final  order  (as 
Judge  Pratt  says)  is  in  the  nature  of  a  judgment  In  tliis 
Tiew,  the  appeal  is  in  time. 

Nor  can  we  now,  on  this  motion,  pass  on  the  merits  of  the 
application.  It  is  true,  the  court,  at  special  term,  held  that  the 
party  &iled  to  make  a  case  of  fraud  entitling  him  to  the  relief 
he  sought,  and  the  general  term  came  to  the  same  conclusion 
But  the  appellant  insists  that  the  supreme  court  was  in  error 
in  that  determination,  and  demands  tiiat  it  be  corrected  by  this 
court  This  question  will  be  determined  when  the  appeal  shall 
be  heard  on  the  merit&  In  that  regard,  it  is  enough  that  the 
party  made  a  case  requiring  the  application  of  legal  or  equit- 
able principles  to  its  determination. 

The  motion  to  dismiss  the  appeal  is  denied* 

A  majority  of  the  judges  concurred* 
Motion  denied. 
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KDfNB  V.  CITY  OP  SYRACXTSR 

September,  1806. 
AfBrmliig  80  Bar6,  MQL 

A  Btatate  altering  the  boondaiy  of  a  oity  or  other  local  dlvialoii  of  the 
State,  ia  onconBtitational  and  yoid,  if  its  incidental  effect  would  be  to 
alter  the  boundary  of  an  assembly  district  at  any  other  time  than  apon 
the  decennial  enomeration  of  population. 

The  constitational  restriction  (§  5,  art.  8)  on  the  alteration  of  assembly 
districts,  applies  to  the  action  of  the  legislatore  as  well  as  to  that  of  the 
supervisors. 

This  was  a  case  agreed  upon  by  Enos  Einne  and  the  City  of 
Syracuse,  for  the  purpose  of  presenting  for  adjudication  the 
question  of  the  constitutionality  of  the  9th  section  of  the  act 
passed  by  the  legislature  on  April  17,  1858.  This  act,  by 
its  title,  purported  to  be  ^^An  act  to  amend  the  act  to  revise  the 
charter  of  the  city  of  Syracuse.  The  facts  necessary  to  be 
stated,  in  order  to  present  this  question,  are,  that  in  1857,  the 
board  of  supervisors  of  the  county  of  Onondaga,  pursuant  to 
the  act  passed  in  April  or  that  year,  requiring  the  formation  of 
assembly  districts,  duly  met  and  divided  the  county  of  Onon- 
daga into  three  assembly  districts.  By  this  division  the  city  of 
Syracuse  formed  a  part  of  the  second,  and  the  town  of  Dewitt 
a  part  of  the  third  assembly  district ;  that  town  never  having 
been  at  any  time  within  the  second  district 

By  the  9th  section  of  the  act  of  1858,  above  alluded  to,  a  por- 
tion of  the  city  of  Syracuse  upon  the  easterly  line  of  the  city, 
and  adjoining  tiie  town  of  Dewitt,  was  taken  from  the  city  of 
Syracuse  and  annexed  to  the  town  of  Dewitt;  or,  in  other 
words,  the  easterly  boundary  of  Syracuse  was  changed  by  run- 
ning a  line  which  cut  off  from  tiie  city  a  territory  about  two 
miles  in  length  and  one  in  breadth,  embracing  from  twelve  to 
fifteen  hundred  acres  of  land,  on  which  some  two  hundred  and 
fifty  persons  resided,  of  whom  fifty  were  voters,  and  annexed 
this  territory  to  the  town  of  Dewitt  This  is  the  whole  scope 
and  purport  of  the  section ;  and  neither  in  the  section  nor  in 
any  part  of  the  act,  is  any  provision  made  in  respect  to  the 
political  status  of  the  inhabitants  of  the  exsoindedand  annexed 
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territory ;  nor  how,  if  at  all,  they  shall  be  reckoned  in  regard  to 
any  assembly  district,  or  in  what  manner  participate  in  the 
election  of  a  representative  for  snch  district 

The  plaintiff  in  this  suit,  at  the  time  of  the  passage  of  the 
act,  resided  and  still  reside^  within  the  territory  thus  set  of^ 
and  owned  real  estate  therein,  subject  to  taxation.  The  au- 
thorities of  Syracuse,  subsequent  to  the  passage  of  the  act  of 
1858,  caused  a  tax  to  be  assessed  upon  his  property  within  this 
district,  issued  a  warrant  for  its  collection,  and  levied  upon  and 
sold  some  property  of  the  plaintiff  to  satisfy  tiie  tax.  The 
ground  assumed  by  them  was  that  the  law,  by  which  this  terri- 
tory was  attempted  to  be  set  off  to  another  town  and  assembly 
district,  was  unconstitutional  and  void,  and  that  consequentiy 
the  territory  still  remained  a  part  of  the  city  of  Syracuse,  and 
liable  to  contribution  towards  its  public  burdens;  and  that 
was  the  precise  point  presented  in  this  case. 

The  defendant  claimed  that  section  9  of  the  act  in  ques- 
tion was  in  direct  conflict  with  section  5  of  the  third  arti- 
cle of  the  constitution.  This  section,  after  providing  that  mem- 
bers of  assembly  shall  be  apportioned  among  the  several  coun- 
ties of  the  State  as  nearly  as  may  be  according  to  thn  number  of 
their  respective  inhabitcmts,  directs  that  the  supervisors  of  the 
respective  counties  shall  meet  on  a  specified  day,  and  divide 
their  counties  into  as  many  assembly  districts  as  they  shall  be 
entitled  to  by  law,  each  assembly  district  to  contain,  as  nearly 
as  may  be,  an  equal  number  of  inhabitants,  and  to  consist  of 
convenient  and  contiguous  territory.  It  is  further  provided  in 
this  section  that  the  legislature,  at  its  first  session  after  the 
decennial  enumeration,  shall  reapportion  the  members  of  as- 
sembly, and  the  boards  of  supervisors  shall  meet  and  divide 
their  counties  into  districts  as  before,  and  then  it  is  added, 
*^  the  apportionment  and  districts  so  to  be  made  shall  remain  un^ 
altered  until  another  enumeration  shall  be  taken  under  the  pro- 
visions of  the  preceding  section.*^ 

The  supreme  courty  upon  grounds  substantially  the  same  as 
those  assigned  by  this  court,  in  the  following  opinion,  gave 
judgment  for  defendants.  Beported  in  30  Barb.  349.  The 
plaintiff  appealed. 
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Sedffwick,  Andrews  4  Kmnedy^  for  plaintiff^  appeUant;— 
Cited  A  1857,  a  63,  tit  5,  §  22;  tit  0,  §  1  J^  1858,  a  341,§9; 
Const^  art  3,  §§  1, 5 ;  Bank  of  Chenango  p.  Brown,  26  N.  Y. 
467 ;  People  v.  Morrell,  21  Wend.  663 ;  Benson  v.  Mayor,  24 
Barb.  255,  259 ;  Tanner  v.  Tnigtees,  5  SxU,  121 ;  Purdy  v. 
People,  4  Id.  398 ;  reversing  2  Id.  Zl;  People  v.  Cowks,  13  N.  7. 
(3  Kern)  350;  ^.  Oollnm,  1  Ciw.  650;  1  Story  Cbnsi.  §  424, 
425;  People  v.  Draper,  15  N.  Y.  543;  Sill  v.  Village  of  Corn, 
ing,  /A  303;  2  Clark  d  F.  36;  21  Pmn.  160;  11  /A  70;  15 
N.  Y.  543 ;  18  Id.  6? ;  Sedgwick  on  Statute  and  Oomtitutumal 
Law,  p.  482 ;  Fletcher  v.  Peck,  6  Oranch,  128 ;  Morris  v.  People,  3 
Den.  394 ;  Newell  t^.  People,  7  Ni  Y.  (3  Seld.)  109 ;  Metropolitan 
Bank  v.  Van  Dyck,  27  JV:r.460;  5  Mass.  624-554;  6  Id.  401, 
417;  12  Id.  252-257 ;  4  Seld.  4 ;  Supervisors  of  Niagara  v.  Pteopk, 
7  mil,  510 ;  9  Wheat.  204 ;  Metropolitan  Bank  v.  Van  Dyok,  27 
N.  Y.  428 ;  Rumsey  v.  People  (Schuyler  County  Cases)  19  Id. 
41 ;  Lanning  v.  Carpenter,  20  Id.  447;  1  A  51 5  ed.,  623,  §§  15, 16. 

N.  B.  Smithj  for  defendants,  respondent ; — Cited  Sedgw.  (m 
Stat.  &  Const  L.  382,  383 ;  Supervisors  of  Niagara  v.  People,  7 
Hill,  571 ;  affirming  4  Id.  20 ;  Warren  v.  Mayor  of  Charles- 
town,  2  Gray,  84, 100 ;  30  Barb.  364, 366 ;  Decamp  v.  Eveland, 
19  Barb.  81 ;  Laning  v.  Carpenter,  12  How.  Pr.  191 ;  Lanning 
V.  Carpenter,  23  Barb.  402;  and  affirmance,  in  20  N.  Y.  447; 
Eumsey  v.  People,  19  Id.  41 ;  6  Cush.  575, 678;  33  Maine,  587; 
Slavison  v.  City  of  Eacine,  13  Wis.  398. 

James  C.  Shith,  J^ — ^It  is  conceded  that,  by  the  operation  of 
§  9  of  the  act  of  April  17, 1858,  the  constitutionality  of  which  ia 
challenged  by  the  defendant,  a  strip  of  land,  about  one  mile 
wide  and  two  miles  long,  containing  two  hundred  and  fifty  in- 
habitants, of  whom  fifty  were  voters,  was  transferred  from  the 
second  to  the  third  assembly  district,  in  the  oovmty  of  On<Hi* 
doga,  as  such  districts  were  formed,  by  the  board  of  supervison 
of  that  county,  in  1857.  The  question  is,  whether,  by  reason 
of  such  operation,  that  section  is  in  violation  of  the  injunction 
of  the  constitution,  that  the  assembly  districts,  formed  punu- 
imt  to  its  provisions,  **  shall  remain^  unaltered  Hntil  another 
enumeration.'*    Art  IIL  §  6. 
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The  seotion  is  claimed  by  the  appellant  to  be  yalid,  upon  two 
grounds :  1.  That  the  alt^tion  of  the  assembly  districts  was 
not  the  principal  or  direct  object  of  the  section,  but  was  merely 
incidental  to  the  act  of  changing  the  boundary -line  between 
the  city  of  Syracuse  and  the  town  of  De  Witt;  and,  2.  That 
the  constitutional  provision  referred  to,  is  a  prohibition  upon 
the  boards  of  supervisors  only,  and  not  a  restriction  upon  the 
power  of  the  legislature  to  alter  the  boundaries  of  towns  and 
cities. 

I  am  of  opinion  that  neither  of  these  grounds  can  be  main- 
tained* 

First.  The  act  altering  the  assembly  districts  is  none  the  less 
repugnant  to  the  constitution  because  it  also  changes  the 
boundary  line  of  the  city.  The  general  power  of  the  legislature 
to  change  the  boundaries  of  cities  and  towns  is  subject  to  to  the 
injunction  that  assembly  districts  shall  not  be  altered.  The  in- 
junction is  expressed  in  broad  and  explicit  terms,  admitting  of 
no  exception  or  evasion.  Assembly  districts  shall  "  remain  un- 
altered." That  which  the  constitution  says  shall  remain  unal- 
tered, cannot  be  lawfully  altered,  either  directly  or  indirectly. 
Any  other  construction  would  annul  the  provision.  Its  prime 
object  undoubtedly  was  to  prevent  the  gerrymandering  of 
assembly  districts,  from  year  to  year,  for  partizan  or  other  mis- 
chievous purposes.  A  similar  object  led  to  the  adoption  of  the 
provision  in  the  preceding  section,  that  the  senate  districts 
should  remain  unaltered  until  the  return  of  another  enumera- 
tion. The  object  of  each  provision  might  be  wholly  defeated  if 
the  legislature  were  permitted  to  change  the  boundaries  of 
cities,  towns  and  counties,  in  such  manner  as  to  alter  assem- 
bly and  senatorial  districts.  If  it  becomes  desirable  to  change  a 
boundary  line  of  a  town  or  city,  which  is  also  a  dividing  line 
between  assembly  districts,  the  act  adopted  for  the  purpose 
should  be  so  framed  as  to  take  effect  at  the  next  reorganization 
of  assembly  districts,  or  in  some  other  mode  consistent  with  the 
constitutional  injunction  under  consideration. 

Second.  There  is  no  merit  in  the  position  that  the  injunction 
is  directed  to  boards  of  supervisors  alone,  and  not  to  the  legisla- 
ture. As  has  been  said,  it  is  in  the  broadest  terms.  It  applies 
to  all  bodies  having  power  to  alter  assembly  districts.  It  directs 
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that  '^  the  apportionment  and  districts  so  to  be  made  shall  re- 
main unaltered.^  The  apportionment  mentioned  is  to  be  the 
work  of  the  legislature  exclusively,  and,  in  that  respect,  it  is 
clear  that  the  mandate  is  addressed  to  that  body. 

But  there  is  another  consideration  which  is  deeisiye  of  this 
point  The  only  power  conferred  upon  boards  of  supervisors, 
respecting  assembly  districts,  is  the  power  to  form  them,  at  the 
time  fixed  in  the  constitution,  and  to  reorganize  them  at  such 
time  as  shall  be  prescribed  by  the  legislature  at  its  first  session 
after  each  decennial  enumeration.  That  duty  being  performed, 
the  authority  of  the  board  of  supervisors  over  the  subject  is  at 
an  end  till  another  enumeration.  They  have  no  power  of  altera- 
tion in  the  interim.  That  power  resides  in  the  legislature 
alone,  and  to  that  body,  therefore,  the  injunction  is  directed. 

The  judgment  should  be  a£5rmed. 

All  the  judges  concurred,  except  Hunt,  J.,  who  dissented* 
and  Morgan,  J.,  not  voting. 


Judgment  affirmed,  with  costs. 


KLUENDEE  v.  LYNCR 

December,  1868. 

Where  a  wife  is  in  poesession  of  a  stock  of  goods,  claiming  them  as  her 

separate  property,  and  doing  business  in  her  own  name,  creditors  of  her 

husband,  who  seize  the  goods  on  process  against  him,  must  prove  her 

possession  fraudulent. 
The  fact  that  the  husband  assisted  in  the  business  and  that  both  labored 

to  some  extent  for  their  joint  benefit,  is  not  conclusive  evidence  of 

fraud. 
A  husband  may  transfer  money  and  personal  property  to  his  wife  in  pay- 

ment  of  a  debt  due  to  her  from  him,  if  she  have  a  separate  estate  with 

which  she  is  authorized  to  deal  as  if  unmarried.* 

*  The  acts  of  1848  and  1849  did  not  enable  a  wife  to  convey  direct  to 
her  husband,  nor  to  make  other  conveyances  formerly  prohibited  by  spe- 
cial reasons  of  policy  or  convenience.  White  «.  Wager,  85  If.  T.  tM> 
But  the  wife  may  convey  to  her  husband  through  a  third  penon.    Ljncii 
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In  a  wife'B  action  aprainst  the  husband's  creditors,  for  seizing  such  prop- 
erty, evidence  that  the  husband  contracted  the  debt  for  which  the  judg- 
ment was  recovered,  by  false  representations  that  he  was  not  indebted, 
is  not  material  or  competent. 

An  exception  expressed  to  be  "  to  the  several  points  charged  by  the 
judge,  wherein  the  charge  differs  from  anything  contained  in  any  of 
the  exceptant's  propositions  or  requests  to  charge,"  is  too  general  and 
wholly  unavailing. 

A  demand  is  not  necessary  before  commencing  an  action  by  a  wife 
against  a  sheriff,  for  wrongfully  levying,  upon  her  property,  an  execu- 
tion against  her  husband 

Adolphene  Klaender  sued  James  Ljmch,  sheriff  of  the  city 
and  county  of  New  York,  in  the  New  York  superior  conrt,  to 
recover  the  contents  of  the  cigar  store  No.  78  Bowery  (or  the 
value  thereof),  which  had  been  levied  upon  by  the  defendant, 
under  an  execution  against  Frederick  H.  Kluender,  the  hus- 
band of  the  plaintiff 

The  plaintiff  married  F.  H.  Kluender  in  1845,  in  Prussia ; 
ihey  came  to  this  country  about  1851,  and  always  lived  to- 
gether subsequent  to  their  marriage.  The  husband,  soon  after 
his  arrival,  commenced  business  in  a  small  way,  with  very  lim- 

«.  Livingston,  6  N.  Y.  422.  Under  the  stotutes  of  1862,  however,  it  is 
held  that  the  common  law  rule  that  a  wife  cannot  take  by  gift  from  her 
husband  is  abrogated.  Rawson  v,  Pennsylvania  R.  R.  Co.,  2  Abb,  Pr. 
If,  5.  220;  affirmed  in  48  JV^F.  212. 

Indeed,  where  the  rights  of  creditors  are  not  concerned,  a  gift  of 
personal  property,  by  a  husband  to  his  wife,  may  be  sustained  without 
the  aid  of  the  statutes  for  the  protection  of  married  women.  Kelly  «. 
Campbell,  p.  492  of  this  vol. 

It  has  been  held  both  by  the  supreme  court  (Jayoox  «.  Caldwell,  87 
Eoto.  Pr,  240)  and  the  New  York  superior  court  (Peck  v.  Brown,  2  Bdbt, 
119),  that  a  husband  may  now,  by  a  conveyance  direct  to  his  wife,  as  in 
the  latter  case,  or  by  a  provision  for  her  benefit  in  an  assignment  in  trust, 
as  in  the  former,  create  an  equity  in  her  favor,  which  the  courts  may 
protect  and  enforce,  even  as  against  subsequent  creditors.  And  to  similar 
effect  is  Lockwood  v.  CuUin,  4  Bobt,  129.  See  also  Phillips  «.  Wooster, 
W  JV:  T,  412 ;  8.  C,  8  Abb,  Pr,  N,  B,  475 ;  Hunt  v,  Johnson,  44  Id.  27. 

It  was  held  in  Wolfe  v.  Security  Ins.  Co.,  89  N,  T.  49,  that  an  insurance 
company  who  have  consented  to  a  transfer  of  their  policy  by  a  husband 
to  whom  it  was  issued,  to  his  wife,  cannot,  after  a  loss,  object  to  a  transfer 
OQ  the  ground  that  husband  and  wife  are  incompetent  to  contract  with 
«ch  other.    The  wife's  equitable  interest  must  be  protected. 
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ited  means,  and  after  yarions  changes^  he,  prior  to  1857,  com- 
menced business  in  the  Bowery,  with  yery  little  capitaL  From 
October,  1857,  to  June,  1858,  Mrs.  Kluender  receired  from 
Oermany  four  thousand  six  hundred  and  seventy-five  dollars 
and  ninety-one  cents,  of  which  she  at  different  times  let  her 
husband  have  four  thousand  six  hundred  dollars.  He  enlarged 
and  increased  his  business,  by  investing  in  it  all  of  this  money; 
with  this  capital  be  continued  the  business  until  a  fire  occur- 
red, about  the  middle  of  January,  1861.  All  of  the  cigars  and 
tobacco  he  had  at  the  time  of  the  fire  were  burned.  Subsequent 
to  that  time,  and  down  to  May  1, 1861,  he  continued  business 
in  Houston-street,  when  a  lease  of  the  premises  78  Bowery  was 
taken  in  the  name  of  himself  and  wife,  and  from  that  time  the 
business  was  conducted  in  the  name  of  the  wife. 

The  money  with  which  she  thus  went  into  business  was  re- 
ceived by  the  husband  from  the  insurance  companies;  he  paid 
to  her,  in  all,  about  two  thousand  dollars  in  money,  cigars  and 
tobacco.  This  embraced  his  entire  property.  Thereupon,  the 
husband  and  wife  reversed  their  relations ;  he  entered  into  her 
employ,  and  received  his  eating  and  drinking  and  whatever 
necessaries  he  had.  Of  course,  after  this  time,  whatever  was 
done  by  the  husband  was  in  the  name  of  the  wife.  After  the 
fire,  while  the  husband  carried  on  business  in  Houston-street, 
and  on  March  11,  1860,  he  bought  a  quantity  of  tobacco  of 
Fatman  &  Cardozo,  gave  his  note,  on  which  the  judgment  was 
recovered,  which  was  set  forth  in  defendant's  answer. 

The  court  refused  to  allow  the  defendant  to  prove  statements 
alleged  to  have  been  made  by  the  husband,  as  to  his  not  owing 
any  person  whatever,  at  the  time  he  bought  the  tobacco  of  Fat- 
man  &  Cardozo,  and  gave  his  note;  and  the  defendant  ez« 
ccpted  to  this  ruling. 

At  the  close  of  tho  evidence  the  defendant's  ooonsel  moved 
for  a  nonsuit  upon  five  grounds. 

This  motion  having  been  denied,  and  the  mling  of  the  oout 
excepted  to,  the  defendant's  counsel  requested  the  court  to 
charge  the  jury  as  follows: 

L  If  the  jury  believe  the  evidence  of  the  plaintifl^  that  her 
husband  was  her  servant  in  and  abont  tlie  buBinesi  of  the  tibom 
78  Bowery,  and  that  she  reoeived  and  retuiad  tiie  advutiigvst 
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and  aocamiilations  of  his  labors  there,  the  plaintiff  cannot 
reooTcr. 

n.  If  the  jury  belieye  the  purohases  for  the  store  were  made 
by  the  husband,  and  were  paid  ont  of  the  proceeds  of  the  busi- 
ness of  the  store  conducted  as  stated  by  her  in  her  eyidence, 
the  plaintiff  cannot  reooTer. 

IIL  If  the  jury  belieye  that  the  plaintiff  and  her  husband 
labored  together  in  the  store,  and  by  joint  efforts,  added  aoou- 
mulations  and  cash  to  the  store  (which  accumulations  and 
cash  haye  not  been  separated),  the  plaintiff  cannot  recoyer. 

lY.  If  the  jury  find  that  the  property  belonged  to  Mrs.  Elu- 
ender  (the  plaintiff ),  by  her  allowing  the  husband  to  manage 
and  control  it  for  her,  and  in  deyoting  his  time  and  labor  to  its 
accumulations,  it  became  liable  to  pay  his  debts. 

As  to  the  preceding  requests,  the  court  refused  so  to  charge^ 
to  which  refiisal  the  counsel  for  the  defendant  excepted. 

y.  In  coming  to  a  decision,  whether  the  money  paid  to 
Kluendcr  was  a  loan  or  gift,  the  jury  are  authorized  to  take 
into  consideration  the  time  of  the  allied  loan,  and  the  circum- 
stances attending  that  transaction. 

The  court  so  charged. 

VL  If  the  jury  find  that  the  plaintiff  loaned  the  money,  in 
1857  and  1858,  to  her  husband,  to  enable  him  to  enlarge  and 
extend  his  business,  and  he  did  so  use  it,  he  could  not,  after 
obtaining  the  credit  from  the  judgment  creditors,  for  which 
the  execution  was  issued,  so  transfer  it  as  to  relieye  it  from  the 
claims  of  the  creditors  referred  to. 

VIL  As  against  the  creditors  of  the  husband,  no  yalid  trans^ 
fer  of  the  property  or  proceeds  could  be  made  to  the  wife.  The 
title  would  not  pass  so  as  to  be  recognised  in  a  court  of  law. 

VIIL  While  the  statutes  relating  to  the  property  of  married 
women  exempt  her  property  from  her  husband's  control,  and 
from  his  debts  while  she  retains  it  herself  yet  when  she  places 
it  under  his  control,  and  allows  him  to  inyestit  in  trade,  the 
restriction  no  longer  applies.  As  to  his  creditors,  it  is  his  prop- 
erty. She  loses  the  benefit  of  the  statutes^  and  the  common  law 
declares  the  creditors'  rights. 

XX.  That  the  fbrm  of  the  property  may  haye  been  changed 
does  not  alter  the  rule ;  as  in  the  case  of  property  substituted  for 
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property  which  had  been  fraudulently  transferred,  the  trust  at- 
taches to  it 

X  Under  the  eyidence  the  defendant  is  entitled  to  a 
yerdict. 

As  to  the  five  preceding  propositionSy  the  court  reftised  so  to 
charge,  to  which  refusal  the  defendant's  counsel  excepted. 

The  charge  of  the  judge,  which  was  fully  approTed  by  the 
court  on  the  present  appeal  was  (with  some  condensation)  as 
follows : 

The  first  question  which  you  are  to  determine  is  whether 
Mrs.  Kluender,  when  she  transferred  the  money  to  her  hus- 
band in  1857  and  1858,  intended  to  make  a  gift  of  it  to  him ; 
or  whether  she  intended  to,  and  did  in  fact,  create  the  relation 
of  debtor  and  creditor,  between  herself  and  her  husband.  If  it 
was  designed  as  a  gift,  it  having  been  accompanied  by  actual  de- 
liveiy,  the  money  became  absolutely  his  property,  and  there  was 
no  obligation  on  his  part  to  repay  it ;  it  became  subject  to  bis 
control,  and  liable  for  his  debts.  If,  however,  it  was  a  loan,  if 
the  intention  of  Mrs.  Kluender,  when  she  gave  the  money  to 
her  husband,  was  that  it  was  to  be  a  loan — she  then  had  the  right 
at  any  time  to  demand  payment  of  it ;  and  it  was  proper  for 
him,  notwithstanding  be  was  at  the  time  indebted  to  other  par- 
ties, on  such  demand  being  made,  to  pay  the  money  back  to 
her.  In  considering  this  question,  it  is  immaterial  whether 
any  security  was  given  or  not,  the  obligation  was  just  as  bind- 
ing in  law,  notwithstanding  a  written  security  was  not  taken. 
In  determining  this  question,  it  is  proper  for  you  to  look  at  all 
the  circumstances — ^the  length  of  time  since  the  money  was^ 
transferred,  without  any  demand  being  made  by  her  for  its  pay- 
ment, and  also  the  fact  that  no  written  security  was  taken.  Ton 
are  to  look  at  the  circumstances,  not  as  conclusive,  but  as  facts 
proper  for  your  consideration  in  determining  the  question 
whether  this  was  a  loan  or  a  gift 

K  you  shall  come  to  the  conclusion  that  that  this  was  a  debt 
due  by  Kluender  to  his  wife,  then,  as  I  have  already  said,  it  was^ 
proper  that  he  should  pay  it  back  when  she  demanded  it^  and 
his  other  creditora  had  no  right  to  olgeot 

The  next  question  for  you  to  determine  will  bo  whether  Mrs^ 
Kluender  did,  in  good  faith,  embark  m  business  at  Na  78 
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Bowery,  on  the  May  1, 1861,  with  her  own  property.  The  act 
of  1860,  which  confers  yery  nnnsual  rights  upon  married 
women,  authorized  her  to  engage  in  any  trade  or  employment 
for  her  own  sole  benefit,  as  if  she  were  a  single  woman.  It  not 
only  authorized  her  to  embark  in  busmess,  but  declares  that 
she  may  sue  and  be  sued  in  respect  to  such  business  to  the 
same  extent  as  if  she  were  a  single  woman.  I  haye  no  hesita- 
tion in  saying  that,  by  the  act  of  1860,  it  is  entirely  competent 
for  a  married  woman  to  engage  in  any  business,  irrespective  of 
her  husband,  and  her  property  invested  in  such  business  is  not 
subject  to  his  debts.  You  are  to  decide  whether  she  did  so  em- 
bark in  business  on  her  own  account,  with  her  own  property;^ 
and  for  her  own  benefit  In  determining  this  question  you  have 
a  right  to  look  at  all  the  fiEU^ts  and  circumstances  in  the  case ; 
— ^the  fact  that  her  husband  assisted  her  in  the  manufActure  of 
cigars,  and  in  making  the  sales — that  he  made  purchases  for 
her,  which  were  paid  for  out  of  the  avails  of  the  business,  and 
that  they  labored  together,  to  some  extent,  for  their  joint  bene- 
fit You  are  to  satisfy  yourselves,  from  the  evidence,  that  the 
business  was  hers,  and  not  her  husband's,  and  that  her  embark- 
ing in  business,  in  her  own  name,  was  not  designed  to  cover  up 
the  property  from  his  creditors.  If  it  was  a  mere  design  or  con- 
trivance between  them  that  she  should  embark  in  business,  in 
her  own  name,  for  the  purpose  of  keeping  the  property  from  his 
creditors,  such  a  transaction  would  be  void  as  against  his  cred- 
itors. If  you  shall  come  to  the  conclusion  that  the  plaintiff 
made  a  loan  of  this  money  to  her  husband,  that  she  demanded 
it  back,  that  it  was  paid  to  her  by  him,  and  that,  in  good  faith, 
she  embarked  in  business  on  her  own  account,  and  for  her  own 
benefit,  you  will  find  a  verdict  for  the  plaintifl^  and  the  remain- 
ing question  will  then  be  one  of  damages. 

The  counsel  for  defendant,  as  to  the  points  on  whicli 
requests  had  been  submitted  by  him,  excepted  to  the  several 
points  of  the  charge,  so  far  as  the  same  differed  /rom  his 
requests. 

The  jury  found  a  verdict  for  the  plaintiff  for  five  hundred 
dollars,  and  the  court  directed  that  the  exceptions  be  heard  in 
the  first  instance  at  the  general  term,  judgment  in  the 
time  to  be  suspended. 
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Judgment  was  rendered  oyermling  the  ezceptionsy  snd  the 
defendant  appealed  to  this  court  - 

Browriy  HdU  £  Vanderpoel,  for  the  defendant,  appellant;— 
Cited  Adler  v.  MiL  Pat  Brick  Manu^  13  Wise.  57 ;  Nasn)  t. 
Merck  Mu.  Ins.  Go,  14  Id.  295 ;  1  Rev.  Slat.  601,  603,  §  8; 
1  Rev.  Stat.  766,  §  17;  CoUomb  v.  Caldwell,  16  K  F.  484; 
Wilson  V.  Bobertson,  21  N.  Y.  587 ;  Candee  v.  Lord,  8  N.  T. 
S69,  274 ;  Burtus  v.  Tisdall,  4  Barb.  571 ;  Jarman  v.  Wooloton, 
Z  T.  R.  618 ;  Freeman  v.  Orser,  5  DueTy  476 ;  Sherman  v. 
Elder,  1  HiU.  178 ;  Hallowell  t;.  Horter,  85  Penn.  375 ;  Marsh 
V.  Hoppock,  3  Bosw.  478 ;  Cropsey  v.  McKinney,  80  JBarh.  47 ; 
Yallance  v.  Bauach,  28  Bari.  633 ;  Burger  v.  White,  2  Boew. 
92;  Tripp  v.  Ghilds,  14  Barb.  85;  Van  Arsdale  v.  Dixon, 
Lahi^e  HiU  £  Denio,  358;  Yoorhees  v.  Trustees  of  Presb 
Church,  17  Barb.  103. 

Cyme  Lawtoth  for  the  pbdntiflf,  respondent  ;->-Gitod  Merchant 
V.  Bunnell  (reported  in  this  series,  toL  3) ;  Buckley  v.  Wells,  3 
JVl  y.  513 ;  Sammiss  v.  McLaughlin,  35  Id.  647 ;  Sherman  i^ 
Elder,  24  Id.  381 ;  Babcock  v.  Eckler,  Id.  623 ;  Merritt  v. 
Lyon,  3  Barb.  110;  3  A.  iSl  225,  §  4,  5  ed.;  L.  1848  and 
1849 ;  Id.  1860,  0.90;  Id.  1862,  c.  172 ;  Gage  t^.  Dauohy,  34 
N.  T.  293. 

Mason,  J. — When  actions  had  names,  this  wouM  be  known 
as  an  action  of  trover,  brought  to  recoyer  the  contents  of  a  cigar 
store,  Na  78  Bowery,  New  York  city.  The  plaintiff  makes  title  to 
the  property  in  yir  tue  of  her  possession  and  apparent  ownership. 
She  is  a  married  woman,  and  was  carrying  on  business  at  that 
place,  in  her  own  name.  Her  husband,  Frederick  H.  Kluender, 
was  owing  his  wife,  the  plaintiff,  for  borrowed  money,  some  six 
thousand  dollars,  and  he,  haying  been  burned  out,  in  order  to  pay 
her,  made  oyer  to  her  in  money,  cigars,  fto,  some  two  thousand 
dollars,  and  with  this  she  went  into  business  in  her  own  name 
and  on  her  own  acoount  Her  husband  assisted  her  and  ren- 
dered some  services  in  her  business.  The  defendant  is  sheriff 
of  the  county  of  New  York,  and  makes  title  to  the  property  in 
virtue  of  a  judgment  and  execution  against  Fiedieiidc  & 
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Elnender,  hayiog  levied  npon  the  property^  aa  iherifi^  in 
Tirtne  of  an  execution  plaoed  in  his  hands  against  the  said 
Frederick  H.  Eluender.  The  cause  was  tried  before  the  court 
and  jury,  and  was  submitted  to  ttie  jury  in  a  charge  unezcep- 
tionable^  it  seems  to  me.  The  plaintiff  was  in  possession,  doing 
business  in  her  own  name,  and  as  against  her,  the  husband's 
creditors,  before  they  oan  claim  to  disturb  her,  must  assume  the 
responsibility  of  ayerring  and  proving  her  possession  fraudu* 
lent  It  was  decided  in  this  court,  in  the  case  of  Ckige  v. 
Dauohy,  34  N.  Y,  293,  that  where  the  legal  title  to  property  is 
in  the  wife  aft  against  her  husband,  it  cannot  be  seized  by  his 
creditors  to  satisff  Iiis  debts,  without  proof  that  in  the  given 
case  her  title  was  merely  colorable  and  fraudulent  as  against 
the  creditors  of  the  husband.  It  was  decided  in  this  court,  in 
the  oase  of  Bucklef  v.  Wells,  33  N:  Y.  518,  that,  under  existing 
statutes,  a  married  woman  may  manage  her  separate  property 
through  the  agency  of  her  husband,  without  subjecting  it  to  the 
claims  of  his  oreditorSi  That  she  is  entitled  to  the  profits  of  a 
mercantile  business  conducted  by  the  husband  in  her  name, 
When  the  capital  is  furnished  by  her,  and  he  has  no  interest  but 
that  of  a  mere  agent  That  the  application  of  an  indefinite 
portion  of  the  income  to  the  support  of  the  husband  does  not 
impair  the  title  of  the  wife  to  her  property,  and  that  no  in- 
ter^ in  her  separate  property  is  acquired,  either  by  the  hus- 
band or  his  creditors,  through  the  husband's  voluntary  services 
as  her  managing  agent 

This  case  is  in  pointy  and  disposes  of  much  of  the  argument 
of  the  defendant's  odunseL  The  defendants,  in  this  case, 
sought  and  fidled  with  flie  jury,  and  their  verdict  is  conclusive 
in  this  court  The  only  questions  reviewable  on  this  appeal, 
are  the  judge's  rulings  upon  questions  of  law. 

The  exception  taken  to  the  rejection  of  evidence  offered  by 
the  defendant^  as  to  the  husband's  statements,  was  not  weU 
taken.  It  was  wholly  immaterial  to  the  issue  on  trial  between 
these  parties  what  Kluende^  might  have  said  at  the  time  he 
eontraoted  the  debt  with  the  firm  of  Fktman  ft  Cardoaa,  upon 
which  the  judgment  irtts  obtained  on  which  the  execution, 
leiied  by  the  defendants  in  this  oaae^  was  issued.  Besides,  what 
hb  said  to  fhetn  ftt  the  Ume  he  oCKntnoted  that  debt  was  w^rolly 
35 


.:  - ;t::--  H  •  •■.^•■.■•^:'.:-.  'jpri  n:>  praciplc,  cja  be  gWa 
.-.  TT-.irLir  jji.:.:;  '.L-: '_  li  :.:.:T.  Tm  wLole  <.bjec:  of  the  qa* 
■  z  zz:  Tji  :  i-.  ,^  :,;j-  K- -ndrr  stated  he  wa;  not  owing 
A  -  :-.r?  1.  ill  'L  :.  .:'  iiith,  w-.-u'.i  embnce  the  plaiDiilin 
■:.•  =--■.  i-:  ;-,:v:.^i:  wi=  proper!;  rej«t«L  The  defend- 
ji:"j  :  --h".  :z:=:."--;  >:i  ii,;:i::i::  pn;>poiiiioDSwhich  he  re- 
.:;::.-:  :it  ;j;.-r  :■  .i;irj-?.  a!!  of  which,  except  the  fifth,  toe 
jzir-  r  "iK-i.  I  j.iTr  -rsamiLjri  &i  well  these  requests  aa  the 
;  i-VT  ."fc  :  ii;  t:.i  z:-  error  in  thorn. 

7;  ■  liirri  :'x-i c--T;r=d  the  whole  case,  and  Bobmitted  the 
Tii'  J-  :.:i  11  ir .  Jtc  :•;-  the  ■itj.  and  besides,  there  is  no  proper 
:t...  Tiiii  iis?:;:-!!  w  the  charg&     The  case  states  at  the 
rii   f  :_r  .'.iTZi  '.hiz  the  counsel  for  the  defendant,  aa  to  the 
>:-;:^!  r-'.-.ti  ibsrred  by  the  judgre  upon  which  reqaests  had 
.'.-.z  r:  rz-ttc-i  tj  him.  eirtpted  separately  to  such  portion? 
f  i^  i  '.'ziKi-  ^y  f-ir  as  the  same  differed  firom  the  request  nn? 
.1  -.zy.  t:z^i    Where  the  charge  contains  sereial  di^T' 
:  r't*  iiziizi.  ud  exception  is  taken  to  the  charge  geoer;'.' 
■..'.ZtZ  r-r.-r-iEticn  be  SDiud  and  correct,  the  exception  v. 
=::jvi:;:-^.     1  Sil.L  «2 ;  3  /i  266 ;  4  Id.  37,  67 ;  5  / 
v  KfT-^  i'.i.     And  so  whoe  the  exception  ii  to  >' 
cii.-ze  and  eveir  put  of  it    2  Setd.  233 ;  1  f  er». 
so  IS  '.-^  an  exception  to  each  and  ereij  part  of  tli 
Km.  il'\ 

The  exception  to  the  charge  here^  is  sdll  mo- 
Thi  di^fendant  has  submitted  ten  reqnefti  to 
orer  nearlr  dirce  p^n  of  the  pnnted  caee. 
cupies  more  than  two  page^  eontaiaing  ' 
and  the  excepxJoa.  ia  to  the  aefnal  pmnt:-- 
wherein  the  diaige  diftts  bom  tajih 
these  ten  pn^x»tiani  cr  nqiaati  to  C 
and  such  an  aoepStm  ia  wbeUj  tin:: 
counsel  KOM  to  id«  w  ttN  ^dge' 
propoBtioa  nqof*  "tedef- 

it  thcjnyflmi  plai' 
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the  creditors  referred  to.''  This  proposition  is  not  sound.  It 
assumes  that  the  hosband  could  not  pay  money,  or  sell  and 
deliyer  property  to  his  wife,  to  pay  her /or  such  loan  of  money, 
in  howeyer  good  faith,  or  with  whatever  honest  motives  the 
same  may  have  been  done. 

The  position  assumed  by  the  defendant's  counsel  is,  that 
that  money  loaned  became  pledged  to  the  business,  and  that 
the  creditors  had  an  equitable  lien  upon  it  I  know  of  no  such 
principle  of  law,  and  certainly  the  wife  is  not  under  any  such 
oisability  growing  out  of  her  marital  relation,  that  she  cannot 
receive  pay  from  her  husband  of  money  honestly  loaned  him, 
where  the  same  is  done  in  good  faith.  Babcock  v,  Eckler,  24 
JV.  r.  623.  The  case  of  Gage  v.  Dauchy,  34  N.  Y.  293,  holds, 
that  the  fact  of  the  husband  giving  his  attention  and  services 
to  managing  his  wife's  property,  and  assisting  her  in  carrying 
on  her  business,  does  not  deprive  her  of  her  legal  rights  in  the 
property,  or  her  first  claim  to  the  profits  or  funds  of  the  busi- 
ness. This  is  all  that  is  necessary  to  say  in  regard  to  the  de- 
fendant's requests  to  charge,  and  the  judge's  refusal.  There 
was  no  error  committed  in  any  of  these  refusals,  and  none 
committed  upon  the  trial,  and  the  judgment  should  be 
affirmed. 

Miller,  J.  [After  briefly  stating  the  fEicts.] — Several  objec- 
tions were  made  upon  the  trial  to  the  refusal  of  the  judge  to 
charge  the  jury.  It  is  insisted,  that  the  court  erred  in  refusing 
to  charge,  that,  if  the  jury  find  that  the  plaintiff  loaned  the 
money,  in  1857  and  1858,  to  her  husband  to  enable  him  to  en- 
large and  extend  his  business,  and  he  did  so  use  it,  he  could 
not,  after  obtaining  the  credit  bom  the  judgment  creditors,  for 
which  the  execution  was  issued,  so  transfer  it  as  to  relieve  it 
flrom  the  claims  of  the  creditors  referred  to. 

It  does  not  distinctly  appear  that  the  money  was  loaned  for 
the  purpose  of  enlarging  and  extending  the  business  of  the 
plaintiff's  husband.  It  is  true  that  his  business  was  increased 
after  the  money  was  loaned,  and  the  money  was  used  for  that 
purpose;  and,  assuming  that  there  is  evidence  in  the  case  from 
which  such  an  inference  may  be  drawn  that  such  was  the 
ol^ect  of  the  loan,  does  it  follow  that  the  husband  could  not. 
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by  transfer,  ficcure  the  money  thus  loaned  f  Loans  of  money 
are  often  made  for  this  specific  poipoee,  and  persons  are  fin&- 
queutly  started  in  business  by  moneys  advanced  to  enable  them 
to  obtain  goods.  The  party  loaning  the  money  thereby  becomes 
a  creditor  of  the  borrower,  which  entitles  him  to  be  secnred  or 
paid  the  same  as  any  other  creditor.  It  does  not  affect  his 
rights  as  a  creditor,  because  he  loaned  the  money,  and  other 
creditors  have  trusted  the  party  on  the  appearance  of  credit 
thus  obtained*  The  borrower  has  the  right  to  prefer  the  lender 
to  his  other  creditors,  and  I  am  not  aware  that  the  law  regards 
such  a  preference  as  unanthorized.  It  has  not  been  held  in 
this  State,  that  such  a  loan  was,  of  itself,  a  fraud  as  against 
creditors.  If  made  with  a  yiew  of  diyerting  the  property,  or 
for  the  purpose  of  protecting  it  from  creditors,  who,  on  the 
faith  of  it,  have  given  credit  to  the  party,  then,  of  course,  it 
would  be  firaudulent,  and  the  transaction  could  not  be  upheld. 
But  the  request  made  embraced  no  such  proposition^  and 
called  upon  the  judge  to  charge  a  principle  whidi,  I  think, 
was  erroneous,  and  was  therefore  properly  refused. 

It  is  also  insisted,  that  the  court  erred  in  refusing  to  charge, 
in  accordance  with  the  defendant's  request,  that,  when  the 
wife  places  money  in  the  hands  of,  and  under  the  control  ol^ 
her  husband,  and  allows  him  to  invest  it  in  trade  for  his  own 
benefit,  the  property,  as  between  the  wife  and  the  creditors  of 
the  husband,  becomes  liable  for  his  debts,  and  that  she  loses 
the  benefit  of  the  statutes,  and  the  common  law  declares  the 
creditor's  rights. 

The  difficulty  in  the  proposition  is,  that  it  assumes  that  tiie 
the  wife  places  the  property  in  the  hands  of  the  husband  and 
allows  him  to  invest  it  in  trade,  while  this  does  not  appear  as  a 
conceded  fact  in  the  case.  She  merely  loaned  it  to  him  with 
no  specified  object  in  view;  and,  as  the  jury  have  found  that 
this  was  done  in  .good  faith,  I  do  not  see  how  such  a  loan  can 
be  considered  as  an  improper  diversion  of  the  money,  ao  as  to 
render  it  liable  for  the  debts  of  the  husband.  The  request 
made  was  properly  refused  on  ttie  ground  stated ;  but  I  am  not 
prepared  to  hold  that  the  wife  cannot  loan  her  individual 
money,  even  for  the  purpose  of  investing  the  same  in  trade 
provided  the  loan  be  so  restricted  as  not  to  connect  her  witb 
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the  husband's  busmess.    If  she  conld  loan  it  for  one  purpose, 

there  is  no  reason^  in  my  opinion,  why  she  cannot  do  so  for 

anottier,  and  unless  she  chooses  to  part  with  all  control  oyer  it, 

or  to  become  a  partner  in  the  transaction,  she  does  not  by  such 

an  act  part  with  her  rights  which  hare  been  conferred  upon 

her  by  statute. 
So,  also,  the  request  to  charge,  to  the  effect  that  if  the  hu8< 

band  was  the  serrant  of  the  wife  in  and  about  the  business, 
and  received  and  retained  the  advantages  and  accumulations  of 
his  labor,  then  the  plaintiff  could  not  recover,  was  properly  re- 
fused. This,  with  the  additional  requests  made,  as  to  the  effect 
of  purchases  made  by  him,  out  of  the  proceeds  of  the  business, 
and  the  accumulations  made  by  their  joint  labors,  and  of  allowing 
the  husband  to  manage  and  control  the  property  for  his  wife,  and 
of  devoting  his  time  and  labor  to  its  accumulations,  involve  the 
question,  how  far  the  husband  may  be  employed  by  the  wife  in 
the  transaction  of  her  business,  when  she  has  a  separate  estate, 
and  is  engaged  in  business  on  her  own  account  It  has  been  re- 
peatedly held,  by  this  court,  that  tliere  is  nothing  in  the  mari- 
tal relation,  which  prevents  the  wife  from  employing  her 
husband  as  her  agent,  in  the  management  of  her  property  and 
estate,  and  in  the  transaction  of  her  business ;  and  that  such 
employment  does  not  render  her  property,  or  the  profits  arising 
from  her  business,  liable  to  the  debts  of  her  husband.  Sher- 
man V.  Elder,  24  Nl  Y.  381 ;  Knapp  v.  Smith,  27  Id.  277 ; 
Buckley  v.  Wells,  33  Id.  618 ;  Gage  v.  Dauchy,  34  Id.  293 ; 
Merchant  t;.  Bunnell.* 

These  cases  show,  that  the  wife's  separate  estate,  and  the 
profits  derived  from  the  same,  although  managed  by  the  hus- 
band, as  her  agent,  cannot  be  made  liable  for  the  payment  of 
his  debts.  The  principal  question  to  be  determined  in  such 
cases,  is,  whether  the  transaction  between  the  husband  and 
wife  is  fair  and  honest,  and  is  not  a  mere  contrivance  designed 
fraudulently  for  the  purpose  of  protecting  the  husband's  prop- 
erty from  his  creditors.  The  judge,  in  his  charge,  fairly  sub- 
mitted to  the  jury  to  determine  whether  the  plaintiff,  in  good 
feith,  embarked  in  business  with  her  own  property,  and 
charged,  that,  in  determining  the  question,  they  had  a  right  to 

*  Reported  in  this  series. 
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consider  the  fact,  that  the  hnsband  assisted^  in  the  busmess, 
and  in  making  sales ;  that  he  made  purchases  for  her^  which 
were  paid  for  out  of  the  avails  of  the  business,  and  that  they 
labored  together  to  some  extent,  for  their  joint  benefit  This, 
I  think,  was  all  which  could  be  required,  and  corered  the  pro- 
positions last  referred  to. 

There  can  be  no  question  as  to  the  right  of  the  wife  to  em- 
ploy the  husband  as  her  agent,  and  if  there  is  any  di£Bculty,  it 
is  in  regard  to  the  requests  made,  which  related  to  the  appro- 
priation of  the  profits  arising  from  the  labors  and  senrices  of 
the  husband,  to  the  benefit  of  the  wife,  and  thus  increasing, 
by  the  employment  of  his  time  and  talents,  the  value  of  her 
property.  This  precise  point  has  been  substantially  decided  by 
this  court 

In  Buckley  v.  Wells,  above  cited,  where  the  husband  had 
acted  as  the  agent  of  his  wife,  who  furnished  the  capital,  it  was 
held,  that  the  application  of  an  indefinite  portion  of  the  in- 
come to  the  support  of  the  husband,  does  not  impair  the  title 
of  the  wife  to  her  property,  and  that  no  interest  in  her  estate 
is  acquired  either  by  the  husband  or  his  creditors,  through  his 
voluntary  services,  as  her  managing  agent  Campbell,  J., 
fully  answers  the  objection,  that  the  skill  and  labor  of  the  hus- 
band, when  employed  by  the  wife,  enters  into  and  forms  a  part 
of  the  property  and  increases  its  value,  by  remarking :  "  If  the 
business  is  successful,  granted ;  but  the  title  is  not  thereby  di- 
vested.   At  most  he  could  have  but  a  lien  for  wages.'* 

In  Gage  v.  Dauchy,  34  K.  K  293,  where  the  wife  was  the 
owner  of  a  farm,  on  which  she  resided  with  her  husband,  and 
which  he  carried  on  in  her  name,  without  any  agreement  as  to 
compensation,  it  was  held,  that  neither  the  products  of  the 
farm,  nor  property  taken  in  exchange  therefor,  could  be  at- 
tached by  creditors,  as  the  property  of  the  husband. 

The  principles  decided  in  the  cases  last  referred  to  are  fully 
indorsed  and  upheld  by  Davies,  Ch.  J.,  in  Merchant  r.  Bun- 
nell, supra.  These  crises  effectually  dispose  of  the  question 
now  discussed,  and  render  it  unnecessary  to  examine  the  au- 
thorities cited  by  the  appellant's  counsel,  which,  it  is  claimed, 
sustain  a  different  theory. 

The  objection  taken,  that  the  agreement  by  which  the  bus- 
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Klaender  «.  Lynch. 

band  entered  into  the  employment  of  the  wife,  on  the  terms 
stated  b;  her,  was  a  fraud  upon  creditors,  cannot,  I  think,  be 
maintained.  It  appears  from  the  testimony,  that  he  worked  in 
her  employment,  sold  and  bought  goods  in  connection  with  the 
wife  and  another  person  in  her  employ,  and  liyed  in  the  same 
building  with  his  wife,  and,  he  being  insolvent,  the  wife  pro- 
Tided  for  his  support.  The  wife  paid  the  workmen  whom  she 
employed  to  manufacture,  and  had  everything  under  her 
oontroL 

There  was  nothing  in  the  manner  in  which  the  husband  was 
employed,  I  think,  which  made  the  arrangement  fraudulent  on 
its  face,  and,  within  the  authorities  before  cited,  it  can  be  sus- 
tained, provided  it  was  not  a  device  to  cheat  and  defraud  the 
creditors  of  the  husband.  Whether  such  was  the  case  was  a 
question  of  fact  to  be  determined  by  the  jury  intrusted  with 
the  decision  of  the  case.    Enapp  v.  Smith,  27  iV.  Y.  277,  280. 

It  is  said,  that  the  transfer  directly  from  the  husband  to  the 
wife  was  void.  It  appears  that  the  money  and  property  were 
paid  and  delivered  in  payment  of  a  debt  claimed  to  be  due  from 
the  husband  to  the  wife,  and  I  see  no  reason  why  such  a  pay- 
ment and  delivery  of  money  and  property  is  not  valid  and 
effectual.  The  husband  merely  paid  the  debt  which  he  owed, 
and,  as  the  plaintiff  had  a  sole  and  separate  estate  with  which 
she  was  authorized  to  deal  as  Skfeme  sole,  there  is  no  good  reason 
why  she  should  not  deal  with  her  husband  the  same  as  with  a 
stranger,  and  no  occasion  to  require  the  intervention  of  a  third 
party  in  the  payment  of  her  demand. 

The  defendfloit  took  the  property  wrongfully  from  the 
plaintiff,  and  no  demand  was  necessary  before  the  acwion  was 
brought  f 

There  was  no  error  committed  on  the  trial,  and  the  judgment 
must  be  affirmed. 

An  the  judges  concurred. 
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INDEX. 


ABATEICENT. 

1,  A&  Mtton  In  tka  nrini 
plertn,  brooght  br  in  Buignee  tor 
the  beoeflt  of  cnditorg,  to  reeorer 
duBagea  tram  %  AtAw,  for  the 
tottioDfl  Uklns  of  UMtfl.  doea  not 
Kbat«  I7  the  aeath  ol  Uie  plain- 
tic  The  Mma  of  action  iurrivef 
by  Tiitae  atiB.8.  447.  ShittrKn 
V.  £{(MU«y,23. 

S.  The  propflT  paiilea  ta  ba  Hnbsti- 
tnted.  In  aneh  a  caae,  are  the  per- 
■onal  repTBaeulatlTea  of  the  de- 
eeaaed  tnutee.slnee  thi;  actioi  -- 
latea  to  penoiial  property.  lb. 

8.  But,  If  a  ■noaeoMW  In  thi   ' 


be  the  case  U  the  «uw  mn  pw. 

able  oat  of  tne  aaaeaamentai    m. 

3.  The  determination  of  the  aMea- 


appc^ted,  utd  he  la  subgiituted 
aa  phdntiff  In  the  action  upon  the 
oonaent  of  the  defendant,  the  d«- 
fetidant  cannot  afterwards  avail 
hlmaelf  of  tha  obiJection  that  the 


Appmui,  1 ;  CoimaCTs,  8 
ACXnDENT. 


ACTION. 

1,  Wlieie  the  charter  of  a  citv  re- 
qnirea  the  eonunon  council  to 
make  a  eompenMtion  in  manej, 
within  a  flsea  time,  (or  laud  taken 
local    improvement,    and 


the  partlea 
City  of  Buffalo,  286. 
S.  In  Bach  a  caae,  thoae 
compenaation   ia  doe  a 
■tilcted  to  a  mondomM,  aa  would 


oee  not  lar  tit 

n  action  at  law  bj  the  pei 

eased,  to  redreea  the  alle 


the  foondadoD  tor 
lleged  in. 


both,  the  conrt  may  award  d.  ._ 
that  is  appropriate  to  the  caae 
made  by   tha  proof.    /oAsMn  T. 

Abiteuemt,  1 ;   Cloud  on  T^i,^ 

Contracts,  1,  8 ;  Death,  1, 4 ; 

Dewahs,  2;  HoxktPaid; 

Nkoliobrcb,  1 ;  Pab- 

TIEB,  1 ;  PROmsB ; 


DnoHaMj,  1. 

AMENDMENT. 

UndeT  an  OTdet  qtpolnttng  jMtph 
Q.  as  noe  of  wvenl  commiari<»i- 
cr«,  Jamet  a.  look  the  oath  of 
office  and  acted  aa  Bach.  MM, 
that  the  mlatake  beinc  shown  to 
be  a  clurical  error,  in  the  order,  it 
was  amendable.  Gaiuon  ▼.  Tkt 
Gity  Of  Bu^.VU. 

ANIMALa 

One  who  will  keep  a  mladileTona 
animal,  with  a  knowledge  of  its 
propenaltiea,  is  liable,  without 
proof  of  negligence,  to  a  peraon 
not  a  trenpaaaer,  who  la  iojared 


INDEX, 


1.  An  Mtton  In  the  nktaro  ot  re- 
plerln,  brought  br  ftn  OHalgiiee  for 
the  bsneflt  of  cradlton,  to  recover 
dunagM  from  a  ■heiifl',  for  the 
tortioas  tiLklnE  of  MSetB.  does  not 
ftbkts  by  the  aeath  of  the  plain- 
tUn  Theunoeof  action  aarvive* 
bv  Ttrtne  otiB.8.  447.  fntOTwn 
V.  BleakUg.W. 

9.  Th«  propel  p«TUea  to  bo  aabsti- 
tnted,  ia  anch  ft  cue,  &re  the  per- 
■oiwl  repreaentativea  o!  the  de- 
e«ued  trustee,  fllneo  the  action  re- 
late* to  peraonal  pMperty.  Jb. 

t,  Bnt,  it  a  aneeeaaor  in  the  trust  ia 
Appointed,  and  he  la  gubatituted 
as  plaintiff  In  the  action  upoo  th« 
eonsent  ot  the  defendaal,  the  de- 
fendant cannot  afterwards  avail 
himself  of  the  objeetlou  that  the 
action  Is  not  properly  prosecuted 
bj  blm  as  plaintiff.  lb. 

APPUL,  1 ;    COHTSACTS,  8. 

ACCIDENT. 

IB,3. 


1.    When  tli«  chtrtei  of  a  My  re- 
qnlrea    the   common    council    ' 


for  a  local  improTomoiit,  Mid 
make*  such  eompeiuaUoQ  a  gen- 
eral charge  or  debt  oa  the  city, 
an  action  lies  agalnet  the  city 
therefor,  after   the   time   limited 


the  partieo     

Oil]/ <!f  Bi^ah.Xaa. 

S.  In  laeh  a  case,  those  to  vbom 

compeoiatlon  Is  dne  ai 

Btileted  to  B  mondomiM,  as  would 


be  the  eaie  if  the  a 


able. 


tofti 


The  determination  of  the  asses- 
8ora  to  impose  a  tas  is  a  jadldal 
determination  ;  and  an  error  tliere- 
iD,  although  tt  may  be  oortectd 
by    an    appropriate    proceedings, 
does  not  lay  the  foundation  for 
an  action  at  law  by  the  peraoD  as- 
sessed, to  redress  the  alleged  In- 
jury. Fititer  v.  Van  Wsei.  187- 
.  Where  the  plaintiff  alleges  tacts 
entitling  him  to  both  Iwal  and 
equitable    relief,    and    Amanda 
both,  the  court  may  award  dther 
that  is  appropriate  to  the   caso 
made  by  the  proofs  JbAsson  t. 
Hathorn,  466. 
Aaatbmeht,  1 ;   Clocd  en  TnLB, 
CoNTKACTU,  1,  8  ;  Dkath,  1, 4 ; 
Dkuutu,  9;  HohstFaid; 
Neolisrxcb,  1 ;  Pax- 
Tixs,  1 ;  Proiobb  ; 


AFPIDATTT. 

DnCHAXOi.  1. 

AMEMDMEST. 

ITnder  an  order  appointing  Jattph 
<i.  as  one  of  aereral  commlsslon- 
erfl,  James  Q.  took  the  oath  of 
office  luid  acted  ae  such.  Held, 
that  tbo  mistake  being  shown  to 
be  a  clerical  error,  in  the  order,  it 
was  amendable.   Otmton  t,   Tht 

unHALa 

ine  who  will  keep  a  mlseUsTOiu 
animal,  with  a  knowledge  of  Its 
propensities,  is  liable,  without 
proof  of  negUgsnce,  to  a  person 
not  a  trenpasser,  who  is  Isjusd 
by  it,  £ellg  v.  TSUen,  48S, 
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INDEX. 


ANSWER. 
Vabiakcx,  1. 

APPEAL. 


1.  Alter  a  sole  plaintiff  has  assigned 
his  interest  in  the  sabject  of  liti- 
gation to  one  of  several  defend- 
ants, and  a  decree  has  been  made 
in  favor  of  such  defendant 
against  the  other  defendant,  an 
appeal  cannot  be  maintained  in 
the  name  of  the  plaintiff,  for  the 
benefit  of  the  nnsuccesaful  defend- 
ant ;  and  such  an  appeal  with  the 
usual  ondertakin^ir  to  stay  pro- 
ceedings is  not  effectual  to  stay 
the  execution  of  the  decree.  Hack- 
ley  V.  Bope^  298. 

2.  A  refusal  to  grant  a  temporary  in- 
junction  af^nst  the  collection  of  a 
tax,  where  but  a  small  portion  of 
the  amount  involved  in  the  contro- 
versy can  be  affected  at  the  time 
by  such  temporary  injunction,  is 
not  an  order  which  in  effect  deter- 
mines the  action,  and  prevents  a 
jud^ent  from  which  an  appeal 
mi^t  be  taken ;  and  therefore  an 
appeal  does  not  lie  from  it  to 
court  of  appeals.  Hcubrauek  v. 
Kingston  Board  of  Education,  840. 

8.  If  a  motion  for  a  temporary  in- 
junction is  denied,  not  on  the 
ground  that  the  plaintiffk  could 
ultimately  have  no  relief,  but  be- 
cause a  temporarv  interference 
was  not  deemed  advisable  by  the 
court  to  which  the  application 
was  made,  the  court  of  appeals 
will  not  review  the  discretion  of 
that  court  upon  the  question.  lb, 

4.  In  order  to  sustain  such  an  ap- 
peal, the  papers  should  show  that 
the  motion  was  denied  upon  the 
ground  that  the  plaintifn  could 
ultimately  have  no  relief.  lb, 

5.  An  appeal  may  be  taken  to  the 
court  of  appeals  from  an  order  of 
the  general  term  affirming  an  or- 
der of  the  special  term  denying  a 
motion  to  set  aside  a  judicial  sale 
made  under  a  judgment.  King  v. 
PlaU,  527. 

6.  Such  an  order  is  final ;  it  affects 
a  substantial  right ;  and  it  is  an 
order  made  upon  a  summarr  ap- 
plication in  an  action  after  f udg- 
ment.    lb, 

7.  Buoh  an  order  ia  not  purely  dis- 


cretionary with  the  oout  below, 
in  sudi  a  sense  as  to  prevent  it 
from  being  reviewed.    lb, 

8.  An  appeal  in  such  a  case  is  in 
time  if  taken  within  two  yean 
from  the  entrv  of  the  order.  The 
order  is  in  the  nature  of  a  judg- 
ment, within  the  meaning  of  tba 
Code  of  Procedure,    lb. 

0.  Upon  an  appeal  from  a  single 
juoge  of  a  court  to  the  general 
term,  security  is  not  required  ex- 
cept where  It  is  desired  to  efl^  a 
stay  of  proceedings  (Code  of  Pro. 
§  827) ;  and  nnder  section  848,— 
whicm  provides  that  snch  securitv 
must  be  renewed  when  required, 
as  in  case  of  an  appeal  to  the 
court  of  appeals, — neglect  to  com- 
ply with  an  order  to  renew  only 
terminates  the  stay,  and  does  not 
affect  the  appeal.  Oenter  v.  Fiddt, 
268. 

10.  An  order  of  the  court  below, 
dismissing  the  appeal  for  such 
neglect,  is  not  a  matter  of  discre- 
tion, but  affects  strict  legal  right, 
and  is  appealable  to  this  court.  i&. 

11.  A  finding  of  a  referee  of  the 
fact  of  notice  that  certain  indorse- 
ments were  accommodation  in- 
dorsements, if  based  on  the  posses- 
sion of  the  notes  by  the  maker,  and 
his  delivery  of  them  with  sudi  in- 
dorsements for  his  own  benefit, 
mav  be  regarded  as  a  conclusion 
of  law,  and  is  therefore  open  to 
examination  in  the  court  of  ap- 
peals.   Fielden  v.  Lahem,  111. 

12.  On  the  argument  of  an  appeal, 
the  court  may  allow  a  defect  in 
record  evidence  to  be  supplied. 
Farm&r^B  Bank  of  Woihington 
County  V.  Cowan,  88. 

18.  In  an  action  on  a  contract  for 
services,  to  recover  compensation 
for  part  performance,  the  objee- 
tion  that  the  contract  was  entire, 
BO  that  full  performance  must  be 
shown,  if  not  taken  at  the  trial,  is 
not  available  to  defendant  on  ap- 
peal.   JenkinB  e.  Wheshr,  442. 

QuBsnOHB  OF  Law  axd    Fact; 
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APPUCATION  OP  PATMENT. 
AsaiomcxHT^  7. 

ABBTTRATIOK. 
Afteraaealed  Bnbmiasion to aiU 
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tration  requiring  a  written  award 
lias  been  made,  a  verbal  agree- 
ment of  the  parties  to  accept  a 
verbal  award,  which  the  arbi- 
trator accordingly  makes,  changes 
the  submiasion  to  a  verbal  one ; 
and  if  the  matters  be  such  as  can- 
not be  determined  by  a  parol  arbi- 
tration, the  award  is  void.  French 
▼.  New,  209. 

Estoppel,  8. 

ASSEMBLY  DISTRICTa 
Ck)KinTUTiONAx.  Law,  1 ;  Stat- 

UTB,  2. 

ASSESSMENT . 
Cloud  on  Titlb. 

ASSIGNEE. 
Eyidencb,  6. 

ASSIGNMENT. 

1.  One  who  had  performed  work  for 
a  municipal  cornoration  under  an 
agreement  by  wnich  he  was  to  be 
paid  in  orders  on  the  general 
fund  to  be  paid  from  the  tax  of  a 
a  certain  vear,  afterward,  for  valn- 
ble  considerations,  gave  orders  on 
the  comptroller  of  the  city  to  pay 
the  former  orders^  when  tney 
should  become  due,  to  certain 
third  persons,  and  the  latter  or- 
ders, so  drawn  by  the  contractor, 
were  presented  to  the  comptroller 
and  filed  in  his  office.  HM,  that 
they  operated  as  assignments  pro 
tanto  of  the  moneys  due  the  con- 
tractor, and  being  payable  from 
a  particular  fund  to  arise  at  a 
future  day,  were  not  bills  of  ex- 
change, and  need  not  be  accepted 
to  make  the  drawee  liable.  SdU 
V.  I%6  City  of  Buffalo,  801. 

2.  It  is  not  necessary  that  the  city 
should  have  specific  notice  that 
the  orders  were  |^ven  for  valuable 
consideration.  Knowledge  of  the 
fact  that  the  orders  had  been 
given,  is  sufficient  to  put  the  city 
on  inquiry.    Ih, 

8.  The  holders  of  the  orders  may  re- 
sort in  the  first  instance  to  the 
city«  to  enforce  their   demands. 


without  proving  that  the  maker 
of  the  orders  nas  become  insol- 
vent ;  for  the  making  of  the  or- 
ders is  an  assignment  pro  tanto 
of  the  claim  against  the  dty.  lb. 

4.  An  assignment  for  benefit  of 
creditors  is  void  if  the  debtor 
thereby  prefers  his  landlord  for 
rent  of  his  dwelling,  wiUi  intent 
to  secure  the  occupation  of  the 
dwelling  for  himself  and  family, 
subsequent  to  the  assignment, 
without  further  payment.  EUcu 
V.  Farley,  11. 

5.  An  assignment  of  partnership 
assets  preferring  individual  debt- 
ors of  the  several  partners,  violates 
the  statute  in  respect  to  fraudu- 
lent conveyances,  and  shows  such 
a  fraudulent  intent  on  the  part  of 
the  assignors  as  to  render  the  as- 
signment void.  Hurfbert  v  Deant 
428. 

6.  The  absence  of  evidence  that 
there  were  such  debts  is  insuffi- 
cient to  overcome  the  presump- 
tion of  fraud  in  such  an  assign- 
ment,   lb. 

7.  One  holding  an  executory  con- 
tract for  the  sale  to  him  of  land 
subject  to  a  mortgage,  rendered 
services  to  the  mortgagee  upon 
an  agreement  that  they  were  to  be 
received  as  payment  of  their 
value  on  the  mortgage.  Hdd, 
that  a  grantee  of  the  land,  having 
also  an  assignment  of  the  claim 
for  the  value  of  the  services,  was 
entitled  to  the  benefit  of  the  ap- 
plication of  the  amount  on  the 
mortgage,  as  against  a  subsequent 
assignee  of  the  mortgage.  Mcvrt- 
ley  V.  Tatham,  888. 

ATTOaMBT   AKD   CLIENT,  1^    DE- 
MAND, 2. 

ATTEMPT  TO  COMMIT  CRIME. 

TBLA.L,  12. 

ATTORNEY  AND  CLKNT. 

1.  Attorney  and  client  may  agree 
that  any  costs  to  be  recovered  by 
the  latter,  in  an  action,  shall  belong 
to  the  former ;  and  sudi  agreement* 
being  followed  by  recovery  of 
judgment  for  costs,  and  an  asdign- 
ment  thereof  to  the  attorney,  con- 
stitutes him   the   ovmer  of  the 


M 


Mtoff  dgkliut  a  debt  doe  from  the 
dleot  In  tba  judgnuitt.      Big  t. 

%.  Tha  cUeat  wiahod  to  unDprMnlse 
his  kcUon  ;  uid  Ul  Bttoniej,  to  io- 
dnoe  Um  to  pitMeeale  it.  promised 
to  make  ito  duuve  for  ^^y  of  bia 
■nrloM  In  tb*  Hit  If  he  bilMl  to 
to  odteet  the  whole  uoouat  of  the 
eUm.  BM,  thU  thl^t  was  not  a[ 
eolbttenl  niidartakln^ 
tee  of  eollecilon  vtthin  tGe  stat- 
nte  of  fnnds ;  «nd  vm  not  void 
fbr  wut  of  •  writteD  iiienionii> 
dnm.    FOcK  v.  Gardeitier.  153. 

AWARD. 

ABBITKATIOH;     EnOPFKL,  8. 

BAILMENT. 

PATMEfT,  1  1   BKKIFT. 

BANEIKO. 

Is  the   settlement    of    the   B&ira 
of  ui  inaolvent  tMnkiog  ueoc 
tion,  nothing   Is  to  Im    repaid 
etockholders  nntQ  after  pajment 
of  bU  the  debta  of  the  t<uik.    Hoi- 
UHer  T.  The  BoUitUr  Bank,  3S7. 


flther putam  vpoB  IL  tWith-v. 


BENEVOLENT  80CIETLES. 

WlLM,l. 

BaLS,  NOTES  AND  CHECKS. 
1.  Where  A.,  an  aMnt,*t  the  requeet 
of    B.,    hie    pimdpftl,    gavH    his 
cheek  to  C.  to  diach&rgu  a  debt 
from  B.  to  C..—EM,  t hot  if 
1  claim  ag-aiQHt 


tohn,  139. 
a.  Inaamnch  m  it  U  no  part  of  thi 
bmiDesB  of  •  mercantile  firm  ti 
make  or  Indorse  notes,  as  a  firm, 
for  third  oeraona,  there  Is  do  im- 
plied aathoritj  for  one  member 
to  indorse  or  affix  the  name  of  the 
Ann  to  negotiable  paper.  In  which 
the  partoeTshlp  have  no  interest : 
•nd  one  who  takes  such  paper, 
Itidorsed,  with  noUce  that  the  i 
'  "i   for  the  ac- 


tiwrrin,  apoft  whldi  he  atted  the 
maken,  wVo  set  np  the  d«leiua 
of  usury.  Ve  serrea  a  eopf  of  the 


I,  complaint 


leoDf  oj 


n  npon  defimdanla  la 

.  with  a  rsqnest  that 

they  SBome  the  piaeecation  of 
that  action,  which  the;r  n^lected 
or  rstnaed  to  do.  It  was  referred, 
•nd  tried,  the  defendants  beinr 
•won  as  witnesses  on  bdiaU  of 

Elaintlff.  The  laferee  reported  in 
ivor  of  the  makers,  npon  which 
rnMrt  jadgment  was  perfected- 
FUntiffpald  the  costs  recovered 
sgainst  hun.also  those  of  his  own 
attorney,  and  ssrred  a  eopj  of  the 
report  and  j  adgment  npon  defend, 
ants,  demandlpg  the  amonnt  of 
the  note,  the  costs  reoovered 
against  htm  bj  the  makers  there- 
of, and  the  amonnt  of  etatniorj 
costs  psld  his  own  attorney. 
Bdd. 
1.    That  there  was  an  implied 


.     le  note,  that  there  was  W. 

legal  defense  to  an  action  npon  it. 

8.  That,  haring  had  notice  of 
the  defenss  Inter^Msd,  and  ao  op- 
portunity to  prMecate  the  action 
to  Judgment,  they  were  estopped 
from  uiowing,  on  the  trial  of  the 
action  npon  such  warranty,  that 
the  note  was  not  in  fact  nsnriona. 

8.  That  »,  "^rMW  may  avail 
himself  of  the  right  to  cast  the 
bniden  of  sn  action  npon  his  ven- 
dor, in  the  same  manner  as  a  ds- 
/Mdont 

4.  That  the  Jodgment  npon  the 
report  of  the  referee  was  admissi- 
ble In  evidence  against  these  de- 
fendants, and  was  as  oooelaislTa 
■pon  them  as  if  the  plaintiff  had 
not  consented  to  a  referenoe  of 
the  action,  bnt  had  tried  the  is. 
snes  at  the  dreaU  before  a  jury. 

0.  That  plaintiff  was  entitled  to 
ncover  the  several  items  r'H<ir'Mi 
Jbts  V.  amitX,  76. 
I.^TOKAXOS,  6  ;  UomTKD  OOKFOKA- 

Tioas ;  Notice,  1 :  pAnoorr,  L 

BBOOKLTN. 
HnncDtu  coaK»Ainn,aL 


nn>nL 
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BUFFALO. 

The  piofiaioM  of  the  diarter  of 
Baffido,  section  9  of  title  8,  X. 
1808,  p.  501,— leqairing  an  appli- 
cation  by  the  majority  of  property 
holders,  in  order  to  authorize  an 
assessment  for  local  improve- 
ments,— apply  only  to  the  improve- 
ments mentioned  in  that  section, 
and  do  not  apply  to  the  other 
improvements  mentioned  by  sec- 
tion 6  of  the  same  title.  Oamon  v. 
The  City  o/Bujraio,  286. 

MUVIOXPAL  OOSPOBATXOKt. 


CARRIER. 

1.  A  carrier,  undertaking  to  carry 
goods  at  the  owner's  nsk,  is  not 
Bable  for  injuries  arising  from 
negligence,  unless  it  be  gross  neg 
lij^oe,  or  at  least,  the  want  of 
orainary  care.  French  v.  The 
Buffalo  S  Brie  B,  B,  G9.,196. 

9.  In  the  case  of  goods  carried  by 
railroad,  it  is  not  sufficient  to 
prove  thai  the  injurv  resulted 
from  a  railroad  aoddent,  the 
causes  of  which  are  not  explained, 
and  which  it  does  not  appear 
affirmatively  would  have  been 
prevented  oy  the  exercise  of  ordi- 
nary care  and  diligenee  on  the 
part  of  the  company  and  its  ser- 
vants. Ih, 

8.  A  package  of  money  addressed  to 
"  T..  cashier  of  the  A.  bank,"  is 
duly  delivered,  so  as  to  dischaiffe 
the  carrier  from  liability,  br  &- 
livering  it  toaderk  orreonvinff 
teller  while  he  is  acting  behina 
the  counter  of  the  bank  in  dis- 
charge of  his  duties  as  teller,  ee- 
pedally  when  he  had  prsvionslv 
received  a  similar  package  which 
the  bank  had  credited  on  their 
books  accordingly.  Bakhkim  v. 
ArUeand  Bank,  408. 

CA8B. 

A  referei^s  report  should  be  inserted 
In  a  case  immediately  after  the 
testimony,  and  preoeoing  the  ex- 
ceptions thereto ;  but  an  inadver- 
ent  misplacement  of  it  may  be  dis- 
regarded.   Hu/HbeH  T.  1m(W»»488. 

Qomnagi  or  Law  AMD  FAtfi^  1 


GAUSB  OF  ACTION. 
ABA.TB1CX1IT,   8;    AcnoK;    Coil 

TRACTS,    1  ;     DBCETF  ;     NBOLI- 

QWOBLom,    1;     Pabtibs,    8; 
Pbomisb,  1. 

CERTIFICATE 
ETn>BN<a,  18. 


CHALLENQE. 
Sbbob;  Tbial»  1. 


CHABTBR. 

BUFVALO;    COWWITUTiOKAL    LAW, 

8;  COBTOBATIOirS ;  HUHIOXPAL 

COBPOBATIOHB. 


CHATTEL  MORTQAQE. 
Sz»nrnoir»l. 

CHATTELS. 
DmcAirD,8. 

CLOUD  ON  TITLE. 

Where  lands  have  been  sold  for  the 
non-payment  of  an  illegal  assess 
ment,  an  action  to  enjoin  the  de* 
livery  of  a  final  declaratloii  oi 
sale  or  conveyance,  and  to  have 
the  assessment  and  sale  canceled, 
does  not  lie,  if,  under  the  statute 
authorliing  such  sales,  the  de> 
daration  or  conveyance  must  dis* 
dose  the  Ulcmlity  in  the  assess 
ment.  E9WM  w.  OU^  ef  BtMo, 
418. 

COLLATERAL  BECURTTT. 

DBROE  AHD  CESDITOB. 

COMPLAINT. 
PuiADCiro^  1. 

COMPOITNDINa  OFFSNSSa 
tWUMt. 


nMota  of  tha  a 


OOHPBOMISK. 
ATTOBrar  ADD  Clixnt,  3. 

CONFESSION  OP  JUDGMENT. 

t.  Id  the  BUtementof  tuts  In  a  coi 
featioa  of  jadKiuant  tuider  sectian 
683  ol  the  Codo  of  Procedure,  -  - 
enongli  tliAt  the  nfttnra  sod 
■ld«T»tiDD  of  the  debt  confeaaed, 
the  time  in  which  it  accrued,  and 
that  it  ii  dae  and  unpaiii.  are  con 
clHlf  stated.  The  duiracter  and 
datea  of  partlcoJar  itwne  need  not 
be  Kiveo.     OandaB  v.  SXnn.  2W. 

\,  The  following  are  ■nfflcient  etate- 
~  lO  wets  oot  of  which  In- 
uoaa  to  flnataio  a  coa- 
f MBioa  of  jvttemaal  :— 

"  The  defendant  turn,  fiom  time 
to  time,  borrowed  of  tlve  plaintiff 
mone;,  and  there  Is  now  due  to 
tiie  plaintiff  from  the  defendnot 
the  lum  of  fitleea  hiudrsd  dol- 
lan  for  csah  borrowed,  for  which 
the  plaintiff  bolda  the  note  of  tbe 
defendant,  beuin;  datA  the  12tli 
da7  of  November,  1690,  and  payi 
ble  Biz  montha  after  date. " 

"ThepliJntiffhM  UBumed  for 
the  defendant  the  payment  of  the 
Bum  of  two  thonsand  dollara,  for 
which  thedetendant  hkB  ^iveu  to 
the  plaintiff  two  notes  made  by 
Baid  defendant  of  one    tbnueand 


CONBTirUTIONAI.  LAW. 

1.  The     coDBtitnttonal      restrictli 
{§  S,  art  8)  00  the  alteratiou  < 
■aeeroblj  dlBtricta,  applies  to  t1 
acUon  of  the  le^elataru  as  well 
■B  to  that   of    the    superviBora. 
Sinrte  t.  (My  o/8graeiue,  634 

S.  The  pioriaionB  of  the  charter  of 
Bd&Io  requiring  a  <dtj  aaaeeaorto 
be  appointed  on  each  eommission 
of  HBeBBment  for  loeal  Improve. 
mentB,  ia  nneonatltDtlonal  -.  but 
tblB  oUeetlon  is  not  availabli 
KnM  tne  prooeedlnga  of  a  r._ 
mlBBlaa,  if  It  doea  not  appear  that 
Boeh  appointment  waa  made ;  and 
A  Meait  that  tha  nnaonstitution- 
■Ut7  of  tbe  nqnlnment  ttoei  not 


oudce  it  Ulegil  for  tbe  emut  in  »■ 
discretion  to  make  Bndi  an  ap- 
pointment. Gaiuonv.Ti*Oi^tf 
Buffalo,  9». 

HUHICirU.  OOBFOKATIOXB,  8. 

OONTEACTa 


.  Where  the  perfomanee  of  work 
to  be  done  1b  to  precede  payment, 
and  Ib  a  condition  thereof,  the 
contractor,  having  enbatantially 
ftiled  to  perAinn  on  Ub  part,  can- 
not Mcover  for  biB  labor  and  inate- 


benefltof 


rials,  notwltbBtondlng  the  o 
Ima  chosen  to  en joTue  bent.  .  .. 
the   work  done.    Mami  r.  £aA- 

t.  If  tbe  employer  In  a  buHdlng 
eontraet  lefnaM  to  perform  ai 
Ua  part,  and  actnaUy  prevents 
perfoDnanoe  by  the  contiactor.  It 
u  nnnecesBary  to  prove  ratdincaB 
and  aUIltj  on  the  part  of  the  lat- 
ter to  penoim  In  order  to  recover 
waiDst  tha  former.  BoieeB  v. 
O^uld.  41B. 

.  Evidence  of  thelniolvencyotthe 
contractor  1b  immaterial,    Ib. 

.  An  agreem  ent  iMtwecm  the  ven- 
dor and  puTchaaer  of  land  by 
which  the  vendor  goaranteea  the 
landahall  seU, "within ayMT," for 
a  itipnlat  ed  price,  and  If  not,  he 
will  pay  the  deficiency,  does  not 
bind  the  purchaser  to  hold  llie 
land,  at  that  price,  thionghont 
the  year.  He  may  sell  at  any 
Ume  within  the  year,  even  at  auc- 
tion, tf  in  good  fiath.  SaiM  v. 
Ptek.  387. 

I.  A  contract  to  Baw  logs  Into  speel- 
fled  siBOB  of  inmber,  in  good  and 
workmanlike  manner,  and  to  take 
and  pay  for  all  that  the  sawyer 
spoils  in  sawing,  requires  him  to 
take  and  pay  for  only  what  is 
rendered  unmarketable,  Sanit  v. 


."Spoiled  lnmber''doeaaotlnclnds 
what  is  merely  sawed  smaller 
than  called  for  t^  the  eontnet 


It  and  not  Jidntlj,  two  snfasalp- 
nons  made  at  the  same  tims,  and 


nte  eoDtiMtt  oa  wUoh  ■mentB 


IKDBX. 
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Aetlons    will   lie.     Brie  d  New 
York  CUff  R  R  Co.  Y.  Patrick, 

73. 

8.  Henoe  the  pendency  of  an  aetion 
for  the  amount  due  in  respect  to 
one  of  those  sabBcriptions  Is  not 
groand  for  abating  a  eubseqaent 
action  on  the  other.    lb, 

9.  The  implied  contract  which  is 
deemed  to  arise  out  of  the  accept- 
ance of  a  diarter  by  a  municipal 
corporation,  is  a  contract  between 
the  city  and  the  State,  and  not 
between  the  dty  and  individuals ; 
and  is  not  "  impaired  "  by  a  stat- 
ute exempting  from  liability  for 
torts.  Oray  ▼.  City  of  BroMyn, 
287. 

Appeal,  18 ;   Attobnst  and  Cli- 

S1IT,2;  EZSCUTOBB  AKD  ADION- 
ItTBATOBt,  1 ;    iNSUBAirCB,   8 ; 

muhicifal   cobforation8, 

3 ;  Promisb,  1 ;  Rbcsipt; 

8alb,  4;  SmppDve,  3. 


CONTRIBUTION. 


Patmxht,  3. 


G0NVER8I0N. 
EviDKircB,  34. 


CORPORATION. 

A  corporation  chartered  for  the  pur- 
pose of  receiving  and  holding  in 
trust  property  committed  to  them 
by  bequest,  &c.,  in  trust  for  an 
unincorporated  aseodatLon,  with 
power  to  execute  any  trusts  con- 
fided in  them  by  such  association, 
may  take  a  fund  bequeathed  to 
them  to  be  expended  under  the 
directioii  and  for  the  appropriate 
uses  of  a  committee  of  such  asso- 
ciation.—Per  FULLBBTON,  J.  Bat- 

ritr.  The  American  Bible  Society, 
810. 

BaVKIHO  ;  iNitlRANOB,  6  ;  MONBTXD 
COBFORATIOHB ;    BaLM,  8. 


cosTa 


COURT  OF  APPEALS. 
Appbal,  11. 


COVENANT. 

An  executory  covenant,  under  seal, 
cannot  be  discharged  bv  a  parol 
arbitration.    French  v.  Jvai0,3O9. 

ESTOPPBL,  1;   FOBBCLOiUBB. 

DEATH. 

1.  An  action  cannot  be  maintained 
by  a  husband,  as  such,  for  dam- 
ages to  himself  by  being  de- 
prived of  the  society  and  assist- 
ance of  his  wife,  resulting  from 
her  death,  caused  by  the  defend- 
ant's negligence,  ^reen  v.  The 
Eudeon  Miwr  B.  JR.  Co.,  377. 

3.  No  such  action  could  be  main- 
tained at  common  law,  and  the 
statute  {L.  1847,  575,  c.  470 ;  same 
act,  3  ^  5.  393),  gives  an  action 
only  to  the  personal  representa- 
tives of  the  deceased,  for  the  bene> 
fit  of  the  widow  and  next  of 
kin,  and  not  to  the  husband, 
where  the  deceased  wife  could 
have  maintained  an  action  in  con- 
j  unction  with  her  husband,  for 
an  injury  to  her,  if  death  had  not 
ensued.    lb. 

8.  B  eeenu,  that  the  mere  fact  that 
the  keeping,  by  defendant,  of  ex- 

C*  ive  suMtances  within  the  dty 
ts,  in  violation  of  a  municipid 
ordinance,  is  not  such  a  wronnul 
act  as  to  render  defendant  liable, 
in  damages,  under  the  statute,  for 
a  deaUi  caused  by  the  explosion 
of  such  substances,  but  that  neg- 
ligence or  a  common  law  nuisance 
must  be  shown.    Fitto  ▼.  Jones, 

131. 

4.  An  action  lies,  under  the  statute, 
by  the  personal  representatives,  to 
recover  damages  for  injuries  caus- 
ing death*  without  proof  of  re- 
sulting  damages  to  husband^ 
widow,  or  next  of  kin  of  the  de- 
ceased. Keller  r.  The  If  7.  Cenr 
iralB.RCo.,4BO. 

DEBTOR  AND  CREDITOR. 


Attobmbt  abd  Clxbbt,!  ;  Dbbtobi  Where  a  creditor  recovers  Judgment 
AND  Cbbditob.  |.    on  a  collateral  security  for  his 
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debt,  itid  flaooeedi  lA  eollMting  a 
part  of  the  debt,  it  ia  proper  to  de- 
duct from  the  pioeeeas  a  reasona- 
ble oounBel  fee,  especially  if  at- 
torney's fees  were  not  included  in 
the  jud||rment,  before  applying  the 
baluice  to  the  extinguishment  of 
the  principal  debt.  Qriggi  v. 
HowB,  891. 
DlBOHABOS,  1 ;  MokbtPjlxd. 


DECEIT. 

One  who  uses  words  in  a  deceptive 
and  double  sense,  for  the  pur- 
pose of  deceit,  is  bound  by  them 
in  the  sense  in  which  he  need 
them.  Johni(my,Haihom,4S^. 

QUASANTT. 


9.  A  grantee  who  takes  a  deed  ex- 
pressed  to  be  subject  to  a  mort- 
gage is  not  estopped  thereby  from 
showing  that  a  part  of  the  mort- 
gage has  been  paid.  Hartlqf  «. 
Talham,  833. 
Eyxduicb,  3, 15 ;  Will,  3. 

DEFENSES. 

FOBBCLOIUBK. 


bBLlVBBT. 

DXBD,3. 


DEMAND. 


DEDICATION. 
DSBD,  8. 

DEED. 

1.  A  delivery  of  a  deed  to  the  agent 
of  the  grantee,  to  be  held  while  he 
shall  consider  whether  he  shall 
accept  it,  is  not  a  valid  delivery. 
Fbra  v.  Jamei,  180. 

3.  Pending  a  negotiation  for  a  con- 
veyance, the  grantor's  attorney  In- 
duced the  grantee's  agent  to  ad- 
vance a  trfiing  sum  of  money, 
and  receive  the  deed,  oA  an  un- 
derstanding that  the  deed  should 
be  return^  and  the  money  ad- 
vanced be  refunded,  if  the  eon- 
veyance  was  not  acoepted.  The 
grantee's  agent  caused  the  deed 
to  be  put  on  reootd,  secretly, 
and  returned  the  money  to  the 
grantor's  attorney,  repreeentinff  to 
him  that  he  had  returned  the  oeed 
to  the  grantor.  SM,  no  deltfwiy. 
lb. 

8.  The  pUTchasef  of  rural  property, 
imder  a  deed  in  wbleh  thegnwlor 
bounds  the  preiuises  eotiveyed  by 
a  road  or  proposed  road  over  laftd 
retained  by  him.  Is  eAtltl€d  ta  a 
right  of  way  over  waxk  lattd  j  but 
to  entitle  him  to  have  tlbe  road  or 
street  opened  to  the  width  indi- 
cated upon  the  grantor's  map,  it 
must  have  been  accepted  by  the 
public,  by  formal  opening  or  1^ 
linda  v.  B^H,  165.  | 


1.  A  deinaAd  is  not  neeeesary  beftne 
oommenelQg  an  action  by  a  wife 
against  a  uteriiT  for  wroogfUly 
levying,  upon  her  propertv,  an 
execution  against  her  nusband. 
JSHuender  v.  Lvneh,  538. 

3.  Assignees  for  benefit  of  creditors, 
who  innocently  and  without  no- 
tice take  possession  of  chattels  of 
which  their  assignor  tortiously  ac- 
quired possession,  are  not  J^iable 
in  an  action  by  the  true  owner  for 
their  recovery,  without  demand 
and  refusal    Jei9op  v.  Miller,  449. 

8.  A  demand  should  be  made  on 
each  of  several  such  assignees; 
but  on  proof  of  demand  on,  and 
refusal  by,  either  one,  pUdntiiT 
may  recover  against  him,  without 

?roof  of  a  demand  on  the  other. 
6. 

4.  Whdr*  tho  owner  of  property, 
which  ciune  lawfully  to  defend- 
ant's poesswion,  demands  a  ddlv- 
eiy  of  mors  than  he  is  entlUed  to, 
the  defendant,  if  he  refosss  abso- 
lutelv  to  deliver  any,  aUknotaHer- 
^ard  dljaot  that  the  demaad  was 
of  too  mudh.    JRiy  t.  JMI,  808. 

BVUMMCM,  34 1  urmUMf. 


DEPOSITION. 

An  otjettlOB  to  the  oonpatan^of  a 
witness  whose  deposition  Is  oflbrsd 
in  evidence,  is  to  be  determined 
by  the  law  as  itataads  at  the  tlma 
of  the  trial,  not  bv  the  law  as  it 
waa    wh«i    the  deposition  m 
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DEVISE. 
Will,  3. 


DISCHABQB. 

1.  In  proceedings  for  a  discharge 
under  the  two-thirds  act  (2  B.  8. 
17,  g  7),  the  omission  to  swear  to 
the  affidavit  annexed  to  the  Insol- 
Tent's  petition,  before  the  magis- 
trate, and  to  have  it  subscribed  bj 
him,  prior  to  the  granting  of  the 
order  that  creditors  show  cause, 
renders  the  discharge  void  for 
want  of  jurisdiction.  My  ▼.  Cook, 
14. 

9.  A  due  verification  of  the  petition, 
subsequent  to  nanting  the  order, 
does  not  cure  the  defect. 


EJECTMENT. 
Eyzdkiicb,  10. 

ERROR. 

Exceptions  taken  hj  the  prisoner  to 

J  proceedings  on  the  chsllenge  of  a 
uror  for  cause,  are  not  open  to 
exMuination  at  his  instance,  on] 
error,  if  he  subsequently,  by  a 
peremptory  challenge,  excluded 
the  juror.  Fnerff  v.  1%$  People, 
915. 

ESTOPPEL. 

1.  One  who  has  covenanted  wUh 
executors  as  such,  that  third  per- 
sons shall  satisfv  and  discharge 
a  mortgage,  is  thereby  estopped 
from  denying  the  right  of  the  ex- 
ecutors to  sue  on  such  covenant, 
in  their  representative  capacity. 
nimkam  v.  MaBorif,  100. 

8.  In  such  an  action,  th^r  interest  in 
the  enforcement  of  the  covenant 
may  be  assumed.    lb. 

8.  The  fact  that  one  party,  by  con- 
senting to  a  verbal  award,  induced' 
the  i^itrators  to  make  sndi  an 
award,  does  noi  estop  him  from 
objecting  that  the  matters  in  oon- 
troversy  could  not  be  determined 
by  a  verbal  award.  ll\rmehv.Nmo, 
909. 

Bills,  Kons  aitd  CnKnu,  %\ 
DBBD^i*.  IvtumAV0B,7. 
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EVIDENCE. 

The  contents  of  »  document 
which  has  been  lost  or  destroyed, 
without  the  fault  of  the  party 
offering  it,  may  be  nroved  by  sec- 
ondary evidence,  although  such 
document  be  one,  the  Renuineness 
of  which,  by  reason  of  sge,  proves 
itself,  without  ordinary  proof  of 
its  execution.  In  such  a  case  the 
same  principle  uf  necessity  which 
admits  secondary  evidence  of  its 
contents,  allows  proof,  by  testi- 
mony, of  its  general  appearance 
and  of  its  marks  of  antiquity. 
End&re  v.  Sternberg,  81. 

9.  It  is  not  indispensable  to  the  ad- 
mission in  evidence  of  an  andent 
will  or  deed  without  ordinary 
proof  of  execution,  that  posses 
sion  in  strict  accordance  with  the 
terms  of  the  instrument  be  shown, 
if  such  an  account  of  it  is  given  as 
may  under  the  circumstances  be 
reasonably  expected  and  will 
afford  the  presumption  that  it  is 
genuine,    ib, 

8.  Where,  from  the  nature  of  the 
action,  the  defendant  has  notice 
that  the  plaintiff  intends  to 
charge  him  with  the  possession 
of  a  certain  written  instrument, 
or  where  the  pleadings  give  no- 
tice to  the  opposite  party  to  be 
prepared  to  produce  a  particular 
Instrument,  (f  necessary  to  con- 
tradict the  evidence  of  the  other 
partv,  no  further  notice  to  produce 
need  be  given,  before  seeondarv 
evidence  may  i>e  received.  MomeU 
V.  Huyek,  498. 

i.  A  notice  to  produce  papers  lor 
any  purpose  is  sufficient  to  admit 
parol  proof  of  any  fact  which  their 
production  would  show,— s.  g., 
payment  indorsed.    lb, 

5.  A  witness  who  merely  thinks  he 
could  give  the  substance*  perhaps, 
of  a  lost  document,  is  aot  oompe- 
tent  to  prove  its  contents.  Orakam 
V.  (Jhryetal,  988. 

8w  Evidence  that  a  aiQttgaffee  had 
admitted  having  knowle&e  that 
the  consideration  wasllle^,  after 
he  took  the  mortgage,  is  nut 
competent,  as  against  an  assignee 
()f  the  mortgage.    Bmri  v.  ChiU,  1. 

7.  Dedavations  made  for  the  pur- 
pea  '  oualifytng  the  posisssion 
ofp    .eityatthetimeof  itssaK 
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&re  admifliible  in  evidence.    How- 
eU  y.  Hiiyek,  423. 

8.  Declarations  made  hj  a  hoaband 
at  the  time  of  giving  liia  wife 
money,  as  to  tlie  parpose  for  whicli 
he  gave  it,  and  aedarationa  as  to 
the  person  for  whom  he  was  act- 
ing when  he  received  a  bill  of  sale 
made  to  his  wife, — HM,  oomoe- 
tent  testimony  in  favor  of  tne 
wife,  as  jMirt  of  the  rea  gestcB. 
KeUy  V.  CampbeU,  492 

9.  Declarations  made  while  in  pos- 
session of  the  estate,  bj  an  ances- 
tor, since  deceased,  indicating  the 
source  of  his  title,  and  the  fact 
tliat  the  one  under  whom  he 
claimed  had  been  in  possession, 
may  be  proved  by  witnesses  who 
heard  them,  as  evidence  a^nst 
his  heirs  and  devisees.  Bnden  v. 
Stembergh,  81. 

10.  In  an  action  of  ejectment  in  which 
there  was  such  evidence  of  con- 
tradictory declarations,  and  the 
evidence  was  also  conflicting  as  to 
whether  the  land  in  question  was 
or  was  not  included  in  a  will  and 
deed  by  a  very  general  descrip- 
tion,— Jaeld,  that  the  cause  ought 
to  be  submitted  to  the  jury,  and 
that  it  was  error  to  direct  a  ver- 
dict for  defendant.    lb. 

11-  In  the  absence  of  any  indicaiiuu 
to  the  contrary,  a  statement  made 
in  the  presence  of  the  prisoner  will 
be  presumed  to  have  been  made  in 
his  hearing  also.  HoehreUer  v. 
People,  9e». 

12.  An  act  of  a  third  person,  done  in 
the  presence  of  the  prisoner,  is 
equsily  admissible  as  a  declara- 
tion made  in  his  presence.    lb. 

18.  The  rule  that  where  a  public 
officer  may  be  reauired  by  law  to 
make  a  return  of  his  acts,  a  return 
made  by  him  may  be  used  as  evi- 
dence of  the  facts  therein  stated, 
does  not  make  a  mere  official  cer- 
tificate of  inspection  required  by 
law,  evidence  of  the  matters 
which  the  inspector  therein  certi- 
fied he  was  satisfied  of,  when  such 
matters  are  drawn  in  question  hj 
ft  stranger.  Enekean  v.  Bniih, 
•4. 

14.  The  return  of  an  exoention  un- 
satisfied and  the  app<^tment  of  a 
receiver  are  prima  fade  evidence 


15.  A  grant  is  not  to  be  presumed 
on  tne  ground  of  possession  and 
the  lapse  of  Ume,  except  when 
title  has  been  shown,  by  the  party 
who  calls  for  the  presumption, 
good  in  substance,  but  wanting 
some  essential  matter  to  make  it 
formally  complete,  and  where  the 
possession  has  been  consistent 
with  the  fact  presumed.  Evi- 
dence being  conflicting  as  to  the 
possession,  it  is  error  to  direct  the 
jury  to  presume  a  grant.  Per 
HooEBOOM,  J.  Bndere  v.  Ster/^ 
bergh,31. 

16.  Whether,  on  an  indictment  for 
stealing  bank  bilhi,  the  fact  that 
the  biUs  had  been  paid  and  re- 
ceived as  money  is  evidence  of  the 
existence  of  tne  bank  and  the 
value  of  the  bills, — Query  t  Fal- 
lon V.  People,  83. 

17.  In  an  action  for  damages, 
caused  br  the  explosion  of  fire- 
works alleged  to  have  been 
wrongfully  kept  by  the  defend- 
ant within  the  city  limits,  evi- 
dence that  other  fires  had  occur- 
red from  fireworks,  at  other  times, 
and  on  the  premises  of  other  per- 
sons in  no  way  connected  with  the 
issue,  is  inadmissible,  at  least 
without  proof  that  the  fireworks 
and  the  conditions  of  ignition 
were  similar.    FiUo  v.  Jonee,  121. 

18.  The  MTticular  character  of  the 
fireworlLS  on  defendant's  premises 
not  having  been  proved,  except 
that  they  were  colored  signal 
lights,  bought  of  the  maker  at  a 
specified  tune,  evidence  that  red 
and  green  ainial  lights  bought  of 
the  same  muLer  two  years  after- 
ward, were  liable  to  spontaneous 
combustion,  is  inadmissible,  in  the 
absence  of  any  other  proof  of  simi- 
larity,   lb. 

19.  In  such  an  action,  proof  that  the 
fire  marshal  of  the  city  had  re- 
ceived an  anonymous  warning  of 
the  dangerous  nature  of  defend- 
ant's establishment  is  inadmissi- 
ble.   Ih. 

90.  On  the  trial  of  an  indictment  lor 
homidde/eridenoe  of  the  violent 
oonduct  of  the  aecoiied  on  the 
premises  of  the  deoeasad,  and  bis 
exhibitliig  there  a  weapon  similar 
to  that  empk^yed  in  the  hdmield^ 


M  a  want  of  assets.    Hope  MvBl.\    and  dedari^  that  U  "  woaM  b* 
iM.  (h.  ▼.  Pertime,  88a  j    the  death^  aoaadM^  Imi^" 
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shortly  before  the  fatal  affray,  Is 
admlflsible  as  tendinfl:  to  indicate 
personal  hostility.    Friery  v.  The 
People,  215. 
2L  Evidence  of  general  usage  ad- 
missible,   to    explain    the    term 
"spoiled  lumber,"  if    it  can  be 
deemed    ambiguous.      HarrU  v. 
BaMun,  826. 
22.  In  an  action  to  avoid  a  sale  for 
fraud,  the  evidence  of  fraudulent 
representations,  to  be  submitted 
to  the  jury,  need  not  be  confined 
to  representations   made   at    the 
time  of  the  sale,  but  may  include 
statements  made    by  the   buyer 
long  previous,  where  such  state- 
ments led  to  the  commencement 
of  a  course  of  dealing,  of  which 
the  sale  in  Question  is  a  part,  and 
where  the   ouyer  has  never  cor- 
rected  such    statements,  but   on 
further  inquiry  by  the  seller,  has 
made     similar     representations. 
King  V.  FUch,  508. 
28.  In  a  wife's  action  against  the 
,  husband's  creditors,  for   seizing 
'  her  property,  evidence  that  the 
husband  contracted  the  debt  for 
which  the  judgment  was  recov- 
ered, by  false  representations  that 
he  was  not  indebted,  is  not  mate- 
rial or  competent.    Kluender  v. 
Lyneh^  588. 
24  A  refusal  to  deliver  plaintiflTs 
property  to  him   upon  demand, 
may  be  left  to  the  jury  as  pre- 
sumptive evidence  of  a  conversion 
before   the  bringing  of  the  ac- 
tion, although  tne  demand  was 
'made  after  the  papers  in  the  ac- 
tion were  delivered  to  the  sheriff. 
Jenop  y.  MUler,  449,  [ 

Affkal,  12 ;  AssiamncNT,  6 ;  Bills, 
Notes  and  Chbcks,  8 ;  Carbiebs,  2 ; 
OoKTBACTS,  2, 8 ;  Exceptions,  8; 
Husband  and  Wife,  2 ;    Mon- 
ktbd  cobfobations ;  munici- 
PAL COBFOBATIONS,  8 ;  PBIN- 

oiPAL  andAobnt;  Pbom. 

IBB,  2;    Bbcbift;    Ship- 

PINO,  4;     Stbahboats; 

Tbial,   11 ;    Witness, 

4.6,7; 

EXCEPTION. 

1.  A  general  exception  to  the  con- 
dnnons  of  a  referee  does  not  ena* 
able  the  appellant  to  object  to  the 
enoneous  allowanoe  of  interest, 


There  should  be  a  specific  excep- 
tion.   Graham  v.  Ohryetai.  263. 
An  exception  expressed  to  be  "  to 
the  several  points  charged  by  the 
judge,  wherein  the  charge  differs 
from  anything  contained  in  any  of 
the  exceptant's  propositions  or  re- 
quests to  charge,"  is  too  general 
and  wholly  unavailing.  Kluender 
V.  Lynch,  588. 
3.  The  rule  that  an  exception  to  the 
admission  of  evidence  cannot  be 
SQstalned,    unless    the    objection 
stated  the  ground  thereof,  does  not 
apply  where  the  evidence  was  im- 
proper, for  obvious  reasons  which 
could  not  byany  means  have  been 
removed.    '!FiUo  v.  Jonee,  121. 
Ebbob. 

EXECUTION. 

1.  An  figreement  between  a  mort- 
gagor and  moitgagee  of  chattels 
composing  the  stock  of  a  foundir, 
that  the  mortgagor  might  remain 
in  possession  after  default,  and 
carry  on  the  works  as  the  agent  of 
the  mortgagee,  and  that  the  latter 
would  apply  the  proceeds  of  sales 
of  the  manufactured  articles  to 
the  payment  of  the  mortgage  debt, 
is  not  as  matter  of  law  fraudulent ; 
and  manufactured  articles  be- 
long to  the  mortgagee  and  are  not 
subject  to  levy  and  sale  on  execu- 
tion against  the  mortgagee,  unless 
fraud  in  fact  is  established. 
Faurmeri  Bank  of  WoMngton 
County  V.  Cowan,  80. 

2.  To  constitute  a  valid  levv  on  per- 
sonal property,  as  agsinst  the 
debtors  or  their  assignee,  under  aft 
assignment  void  for  fraud  as  to> 
wara  creditors,  it  is  not  necessary 
that  the  officer  take  manual  poi^ 
session  or  assume  entire  oontroL 
It  is  enough  to  visit  the  goods,  ex- 
hibit the  execution  to  the  peisoffin 
possession ;  declare  a  levy  made, 
and  note  It  on  the  execution. 
KUoi  ▼.  Farley,  11. 

8.  Notice  to  the  assignee  is  not 
essential,    lb. 

Dbicand,  1 ;]  Lbtt. 

EXECUTORS    AND    ADBflNIB- 
TRATORS. 

1.  A  purchaser  of  land,  in  possos 
sion  under  an  executory  contract, 
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died,  leaving  hlfl  heir  in  posses- 
sion ;  and  after  the  parcliase 
money  fell  due  and  was  unpaid, 
the  vendor  rescinded  the  con- 
tract, and  recovered  judgment  in 
eiectment  against  the  heir,  and 
then  conveyed  the  premises  to  the 
heir.  Held,  that  the  heir  acquired 
complete  title ;  and  that  the  land 
oould  not  be  reached  by  proceed- 
ings in  the  surrogate's  court  for 
its  sale  for  payment  of  the  debts 
of  the  deceased  purchaser.  Chod- 
vfin  V.  yeUn,  258. 
8.  Even  if  the  heir  obtained  the  con- 
veyance by  fulfilling  the  contract 
of  the  deceased,  the  land  cannot 
be  reached  without  an  offer,  on 
the  part  of  the  administrator  or 
the  purchaser  at  the  administra- 
tor's sale,  to  perform,  and  a  tender 
of  the  amount  due.    lb. 

ESTOFPBL,  1  ;  HutBAin)  AND  WiFE, 

4;  Wills,  8. 

EXPLOSION. 

BviDmcB,  17 ;    Insttranob,  1 ; 
Stbamboats. 


FACTOR. 
Pbxhcifal  ahd  Aqbrt. 

FALSE  RETURN 

SSABCHSS. 

FELONY. 

To  avoid  a  mortgage  on  the  ground 
that  it  was  given  to  compound  a 
felony,  it  should  appear,  1.  That 
there  was  an  agreement  to  com- 
pound a  felonv;  2.  That  the 
mortgage  was  the  result  of  that 
agreement ;  and,  8.  That  the  mort- 
gagee knew  of  the  illesal  con- 
S^ratioh,  at  the  time  of  taking 
the  mortgage.  Sari  v.  OhUet  1. 

FORECLOSURE. 

A  breach  of  the  eovenant  of  aeiiiB, 
like  a  bieaeh  of  a  oovenant  of 
warranty,  is  not,  without  evielion 
or  ditturbaaee,  a  defenft  to  an  ao- 
action  to  foredoaa  a  purchase 
money  mortgage,  nri^ham  v. 
ffaiMt$t.W. 


an  action  against  a  trespaoser  who 
justified  under  a  void  tax  sale  of 
the  premises,  is  conclusive  against 
the  same  defendant,  on  the  que» 
tion  of  the  validity  of  the  tax  sale, 
when  interposed  in  another  action 
brought  by  the  reversioner  to  re- 
cover for  the  injury  to  the  inherit- 
ance.   Freer  v.  Stotenbur,  189. 


FRAUD. 

1.  The  mere  omission  of  one  pur- 
chasing goods  on  credit,  to  disclose 
the  fflkct  that  he  is  inaolvent  tLod 
unable  to  pay,  is  sufficient,  without 
any  affirmative  representation,  to 
render  the  purchase  fraudulent 
and  the  sale  void.  Johnm>n  v. 
MoneU,  470. 

2.  Li  an  action  to  avoid  a  sale  for 
fraud,  it  is  enough  for  plaintiff  to 
tender  at  the  trial  the  debtor^s 
notes,  without  canceling  them,  un- 
less he  be  asked  to  do  so.  Kiiig  v. 

AsaiONXBirr,  6;    Dsed,    2;    Evx- 
DBNCB,  22;  Execution,  1 ;  Rati- 
fication, 2 ;  WiTHBis,  3. 


VraMKB  AMUOIOATION. 
JidgnaBt  looofwod  bj  a  tdnaal  in 


FRAUDULENT  CONVEYANCES. 
AMiomiBirr,  & 

GIFT. 

Except  as  against  erediton,  a  gifk  of 
personal  property  by  a  husband  to 
his  wife,  is  valid  without  the  aid  of 
the  Married  Women's  Acta.  KMw 
y.0amplM,4M. 

GRANT. 

QUABANTT. 

Defendant  hsTlnp  amed  lo  tmnsf or 
to  plaintiff  fulTiiaid  stock,  frandu- 
lentlj  induced  him  to  aocepl 
stock  thai  was,  on  its  fue,  but 
half  paid,  with  a  deoBptlvo  mad 
ineflRwtual  gnatnnty.  BM^  tkat 
he  WIS  liable  thezefiir  in  an  soUqq 
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'    for  deceit.    Johfuon  v.  Eaihom, 
465. 

ATTOBHBT  A2n>  ClIK!IT»  2 ;  iKBUBr 
ANCX,7. 


HEIR. 

EXBCUTOBS     AHD     ADMIHId- 
TKATOBSf    1. 


HOMICIDE. 
Eyidbncb,  20. 


HUSBAND  AND  WIPE. 

1.  Where  a  wife  is  in  pofleession  of 
a  stock  of  goods,  claiming  them  as 
her  separate  property,  and  doing 
business  in  her  o¥m  name,  cred- 
itors of  her  hosband,  who  seize 
the  goods  on  process  against  him, 
most  prove  her  possession  f  randu- 
lent.    Kluender  ▼.  Lynch,  538. 

2.  The  fact  that  the  husband  as- 
sisted in  the  business  and  tliat 
both  labored  to  some  extent  for 
their  joint  benefit,  is  not  concla- 
sive  evidence  of  fraud.    lb. 

3.  A  husband  may  transfer  money 
and  personal  property  to  his  wife 
in  payment  of  a  debt  due  to  her 
from  him,  if  she  have  a  separate 
estate  with  which  she  is  author- 
ized to  deal  as  if  unmarried.    1  b. 

4.  Plaintiff  gave  his  bond  to  a  third 
person  for  the  benefit  of  his  (plidn- 
tiff's) wife,  and  subsequently,  on 
her  death,  was  appointed  her  ad- 
ministrator, ffela,  in  action  by 
him,  as  administrator,  to  recover 
the  bond,  that  he  was  entitled  to 
its  possession.  HakUd  v.  McOhM- 
ney,  810. 

Death,  1 ;  Gift. 


INDICTMENT. 

Under  2  B.  8.  649,  §  63.  and  Z.  1862, 
c.  374,  g  8,  an  indictment  for 
grand  larceny  in  stealing  money 
from  the  person  need  not  aver 
that  it  was  stolen  in  the  night 
time;  and  a  conviction  may  be 
sustained  if  property  of  any  value 
is  taken.  FaUon  v.  People,  83. 
EviDENCB,  20;  Tbial,  12. 


INFANT. 
Nbguoskcx,  2. 

INJUNCTION. 
Affsal,2. 

INSOLVENCT. 

DiBCHABGB,  1. 

INSPECTOR. 
Eyedbncb,  18. 

INSURANCE. 

1.  A  provision  in  a  policy  of  fire  in- 
surance, exonerating  the  com- 
pany from  loss  by  fire  which 
should  happen  by  explosion,  must 
be  taken  to  include  an  explosion 
of  a  steam  engine  insured  by  the 
policy,  as  well  as  any  external  ex- 
plosion. Haytoard  v.  Lit>erpodl  db 
London  Fire  Ins.  Co.,  349. 

2.  The  exception  of  filre  caused  bv 
explosion,  is  not  inconsistent  with 
the  fact  that  the  engine  itself  was 
insured  against  fire.    lb. 

2.  The  rule  that  in  case  of  repug- 
nancy between  the  written  and 
the  printed  parts  of  the  policy, 
the  written  snail  prevail  over  the 
printed  part,  is  not  applicable  in 
such  a  case.  In  such  cases  the  in- 
quiry alwavs  is,  is  there  any  re- 
pugnancy between  the  exception 
and  the  scope  of  the  undertaking 
in  the  policy  ¥  If  not,  effect  is  to 
be  given  to  both  the  written  and 

Srinted  parts,  according  to  the  or- 
inary  rules  of  construction.    lb. 

4.  Under  the  act  of  1849  (£.  1849,  p. 
239,  c  178),  as  amended  by  the  act 
of  1857  (2  L.  1857,  p.  171,  c.  548), 
one  who  acts  as  agent  of  a  foreign 
fire  insurance  asrociation,  in  any 
city  or  incorporated  village  of  the 
State,  except  the  dty  of  New  York, 
must  give  bond  for  an  annual  ac- 
counting to  the  fire  department, 
and  payment  of  two  per  cent,  of 
premiums,  &c.  Fire  Department 
of  the  CUy  of  Troy  v.  Bacon,  127. 

5.  An  insorance  oompanj^  as  ind' 
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dental  to  Its  geneml  powers,  and 
in  the  absence  of  any  positive  re- 
striction, has  a  tight  to  receive  a 
promissory  note  from  one  of  its 
trustees,  as  a  part  of  a  guaranty 
fund,  and  sncn  note  is  a  valid 
security  in  the  hands  of  a  receiver 
for  the  benefit  of  the  company's 
creditors.     Hope  MiU.  In».  v.  Pe,*- 

6.  The  act  of  the  company  in  under- 
taking business  in  another  State 
under  an  act  of  the  legislature 
thereof  reouiring  other  and  special 
security,  aoes  not  exonerate  the 
signer  of  such  a  guaranty  from 
liability  thereon,  at  least  in  respect 
to  policies  not  issued  in  such 
State.    Ih. 

7.  The  inducement  held  out  to  the 
public  to  insure,  by  reason  of  the 
security  afforded  by  the  guaranty, 
is  a  sufficient  consideration,  or  fur- 
nishes the  ground  for  an  estoppel. 
lb. 

Limitations. 


INTEREST. 

On  a  claim  for  services,  interest  may 
be  allowed  without  proof  of  a  de 
mand,  when  the  debtor,  by  leaving 
the  State,  and  having  no  fixed 
abode,  prevented  the  creditor 
from  making  a  demand.  Oraham 
T.  Chryttal,  203. 


JUDGMENT. 

1.  In  an  action  against  partners,  a 
separate  judgment  may  be  entered 
against  those  who  are  found  lia- 
ble, while  the  defendant  is  non- 
suited as  to  those  who  are  not 
liable.    FUlden  ▼.  Laheru,  Ul. 

2.  In  an  action  upon  a  covenant 
of  guaranty  by  which  the  cove- 
nantor became  surety  for  the  punc- 
tual payment  of  the  bond  of  other 
persons,  and  undertook  that,  if  de- 
fault be  made  by  them,  he  would 
pay  and  fully  satisfy  the  mort 
mentioned  in  the  bond,  the 
ment  upon  such  default  s 
not  be  that  he  should  pay  abso- 
lutely to  the  plaintiff  the  amount 
das,  DUt  that  he  should  par  and 
gfttitfy »  or  cause  to  be  paid  and 
■Btlfrfr*  of  xeoord  the  mortgage 


mentioned,  within  thirty  days  from 
the  date  of  the  judgment,  or  in  the 
event  of  his  not  doing  so,  then 
that  he  pay  to  the  plaintiffs  the 
amount.     Farnham    ▼.  McMory, 
100. 
Attorxet  and  Client,  1 ;    Bills, 
Notes  and  Checks,  3 ;   Con- 
fession OF  Judgment,  1. 
2 ;  Executors  and  Ad- 
mini8trator8.    1  \ 
Former  Adju- 
dication. 


JUDiaAL  ACT. 
Taxes,  1. 


JUDICIAL  SALE. 

If  a  referee,  sellin^r  property  under  a 
decree,  irregularly  sells  it'f ree  from 
a  lien  which  he  promises  to  pay 
off  out  of  the  proceeds,  instead  of 
selling  it  subject  to  the  lien,  as  di- 
rected by  the  decree,  the  pur- 
chasers cannot  be  compelled  to  pay 
into  the  court  the  amount  of  the 
lien,  in  addition  to  their  bid  ;  but 
if  the  terms  of  sale  were  prejudi- 
cial to  any  party,  the  remedy  is  an 
application  for  a  resale.  IliAMdu 
V.  Cliffton  Air  Cure,  406. 


JURISDICTION. 

DiacsAROE,    1 ;    Parties,   2 ; 
Taxes,  1. 


JURORS. 

Ownership  of  real  estate  Is  not,  un- 
der the  act  of  1847,  a  necessary 
qualification  for  jurors  in  the  city 
of  New  York.  Priery  v.  Tke  Peo- 
pU,  215. 

Trial. 


LABCENT. 
Ivdictmxnt;  VARLUrCB^  8. 

LEASE. 
L  The  lessor  or  reyaraioiier,  under 


IKDISZ* 
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lease  of  landB  for  affrieultaralpar- 
poees,  has  a  right  oi  action  for  the 
Injary  done  to  the  inheritance  bj 
the  wrongfal  removal  of  stone 
from  a  quarry  on  the  landff.  Prut 
y.  SloUntmr,  189. 
2.  Such  a  lease,  especially  where 
it  is  accompanied  by  a  license  to 
the  lessee  to  remoye  stone,  yield- 
ing a  share  thereof  to  the  lessor, 
does  not  pass  to  the  lessee  the 
right  to  work  the  quarry,  as  les- 
see, even  though  it  be  one  that 
was  opened  and  worked  before 
the  lease  was  made.    1  b. 


LEVT. 

The  test  of  a  yalid  leyy  is  whether 
enough  has  been  done  to  subject 
the  officer  to  an  action  for  tres- 
pass, but  for  the  protection  of  the 
execution.    Elia8  y.  Farley,  11. 

EXBCUTION,  2. 


HOBTOAOB,  2,  5. 

LIMITATIONS. 

On  a  promissory  note  given  as  a  con- 
tingent guaranty,  and  payable  ac 
coining  to  assessments  to  be  made 
after  other  assets  are  exhausted, 
the  statute  of  limitations  does  not 
begin  to  run  until  that  contin- 
gency occurs.  Hope  Mitt.  Ins. 
y.  Perkins,  883. 

MISNOMER. 

AlCENDMSlfT. 

MONEYED  CORPORATIONS. 

Under  the  provisions  of  1  i2.  5.  591, 
respecting  moneyed  corporations, 
a  transferee  of  a  note  for  more  than 
one  thousand  dollars,  which  was 
on  its  face  payable  to  such  a  cor-i 
poration,  ana  which  was  transfer- [ 
red  without  authority  of  the  board 
of  directors,  cannot  recover  there- 
on against  the  makers,  without 


proof  that  he  took  it  in  good 
zaith,  and  for  value,  ffoughion  v. 
MoAtdiff,  409. 


MONEY  PAID. 

One  to  the  payment  of  whose  debt 
money  is  applied  which  belongs  to 
a  third  person,  is  liable  therefor  in 
an  action  by  the  latter,  if  he  sus- 
pected and  had  reason  to  believe 
that  it  did  belong  to  such  person, 
and  he  parted  with  no  valae  on 
the  faith  of  the  transaction.  Ely 
V.  Norton,  19. 

Patmbnt,  2. 


MORTGAOB. 

1.  After  a  railroad  company  had  exe- 
cuted and  recorded  a  mortgage  of 
all  lands,  &c.,  it  owned,  or  should 
acquire,  in  trust  to  secure  bond- 
holders, an  agent  of  the  company 
sold  and  conveyed  land  to  the 
company.  Held,  that  he  must  be 
deemed  to  have  waived  any  claim 
to  a  vendor's  lien  for  the  price, 
against  the  mortgagees  and  those 
claiming  under  them.  FUk  v. 
Potter,  188. 

2.  Of  the  two  liens,  accruing  at  the 
same  time,  the  legal  lien  of  the 
recorded  mortgage  must  be  deemed 
superior  to  the  secret  equity  of 
the  vendor.    lb. 

3.  It  seeme,  that  a  vendor's  lien  can- 
not be  upheld  as  equal  to  the 
claim  of  the  purchaser's  bona  fide 
assigns  without  notice.    lb. 

4.  The  breach  of  a  collateral  aspree- 
ment  to  pay  part  of  the  consiaera- 
tion  for  lands  sold,  in  another 
commodity  than  money,  creates  no 
lien  upon  the  land,    lb, 

5.  A  creaitor  by  mortgage,  who  elects 
to  make  the  whole  principal  due, 
for  an  alleged  default  in  the  inter- 
est, is  not  Dound  by  the  election, 
if  the  existence  of  a  default  is  dis- 
proved ;  and  hence  a  tender  of  the 
whole  amount  in  such  a  case,  does 
not,  thouffh  refused,  extinguish 
the  lien  of  the  mortgage.  Hartley 
V.  Tcaham,  338. 

Deed, 4;  Felony;  Forbclosubb ; 
SHiFPmo,  1. 
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HUKICIPAL  COBPORATI05S. 

1.  The  proviiioii  in  tbe  charter  oi 
New  York  citj  {L.  1857,  p.  886.  cb. 
446,  §  88).  which  allowe,  by  a  vote 
of  three-fourtiiB  of  the  memberi 
elected  to  each  board  of  the  com- 
mon ooondl,  work  to  be  done  for 
the  dty.  without  a  oontract,^onl j 
eztendti  to  work  neoeasarj  to  be 
done  to  complete  or  perfect  a  par- 
ticular job.  and  not  to  work  of 
a  ffeneral  character  nor  to  a  whole 
j^  or  an  original  undertaking. 
HaughwnU  ▼.  Mai/or,  de,  of  Nett 

2.  Even  if  that  proTiaion  could  ap- 
plj  to  a  whole  job  and  an  original 
undertaking,  still,  the  vote  of  the 
common  council  must  precede,  and 
not  follow  the  performance  of  the 
work ;  and  a  subsequent  vote  of 
the  common  council  cannot  cure 
the  want  of  a  precedent  contract, 
nor  give  the  party  performing  the 
work  a  claim  to  compensation.  lb. 

8.  Where  the  special  duties  of  a 
comptroller  of  a  municipal  corpo- 
ration are  not  defined  by  law. 
proof  of  his  usage  to  receive  and 
nle  notices  affecting  the  indebted- 
ness of  the  dty  is  suffldent  in  an  ac- 
tion against  the  corporation,  to  cast 
on  them  the  burden  of  proof  that 
his  duties  did  not  include  the  sub- 
ject in  question.  HaU  v.  The  City 
of  Buffalo,^!, 

4.  After  the  right  of  a  land  owner  to 
compensation  from  the  city,  for 
land  taken  for  a  local  improve- 
ment, has  become  absolute,  under 
a  statute  making  the  compensation 
a  charge  upon  the  dty.  a  subse- 
quent amendment  of  the  char- 
ter, declaring  awards  for  lands 
taken,  to  be  payable  within  a  sped- 
fied  time  after  assessments  to  be 
made  upon  the  parties  benefited 
bv  the  improvement,  cannot  be  ap- 
plied retrospectively  to  take  away 
the  previously  vested  right  of  ac- 
tion.    Qanaon  v.  The  CUit  ofBvf' 

5.  Under  a  sUtute  (Charter  of  Brook- 
lyn.  L.  1862.  p.  203.  §  39,  amend-, 
ing  X.  1854,  p.  860.  c.  384).  de-' 
elanng  that  a  municipal  corpora- 
1SOC  shall  not  be  liable  in  danukges 
for  any  nontaasance  or  misfeas- 
ance, on  the  »art  of  the  common 
ooundl,  or  any  oflloer  of  the  dty. 


by  tbe  diaMer ;  but  the  xemsdy  of 
the  party  shidl  be  by  mandatory 
proceedings  against  the  dty«-or  by 
action  against  the  officer;  no  ac- 
tion lies  against  the  dty  for  dam- 
aces  for  the  non-performance  of  an 
obligation  imposed  by  the  act  on 
officers  of  the  dty.  Qra^  t.  CU^y 
otBroMyn^^m. 

6.  Such  an  act  is  not  unconstitutional, 
as  impidring  the  obligation  of  con- 
tracts, or  as  conflictmg  with  sec- 
tion 8  of  artide  VIIL  of  the  Con- 
stitutionof  the  Bute  of  New  York, 
which  proiddes  that  all  munidpal 
corporations  may  sue  and  be  sued, 
as  natural  persons.    Ih, 

7.  That  section  of  the  constitution 
was  intended  to  confer  on  corpora- 
tions the  capadty  to  be  sued,  not 
to  define  the  cases  in  which  suits 
may  be  maintained  against  them. 
76. 

8.  The  words  "  tbis  act,"  in  section 
89  of  the  amendatory  act  (Lawe  of 
1862.  p.  203),  must  be  construed  as 
referring  to  the  charter  of  1854.  as 
amended,  and  not  merely  to  the 
amendatory  act.   Ih. 

AssioiofsirT,  1 ;    Buffalo  ;    Con- 
stitutional   Law,    2 ;    Con- 
TBACT8,  9;  Death.  3;  Neoli- 

OXNCS,  1. 


MUNICIPAL  ORDINANCE. 
Death,  8;  Nboliosncb,  1. 


NEGUGENCK 

1.  A  person  violating  a  public  ordi- 
nance is  a  wrongdoer,  and  is  neces- 
sarily negligent,  and  an  innocent 
person  injured  bv  the  illegal  act  is 
entitled  to  a  dvil  remedy  therefor. 
JeUer  v.  The  New  York  db  Harlem 
B.  B.  Co.,  458. 

2.  The  rule  that  one  who  sues  for 
damages  for  a  personal  injury  sus- 
tained by  defendant's  negligence, 
must  have  been  free  from  negli- 
gence upon  his  own  part,  sppliea 
where  the  person  injured  is  an  in- 
fant, the  same  as  where  he  is  an 
adult.  Hcnegtberger  t.  Second- 
Ave,  B.  B.  Co,,  878. 

8.  The  plaintiff  allowed  bis  arm,  six 
years  of  age,  to  go  to  and  fh>m 
school  through  the  streets  of  a 


4e,,  oi  aoA  d|«|gp  ixuposed  on  th^    crowded  dty  without  a  piotootor. 


aaA  th»  am  wu  nn  over  b^r  the 
-  dofenduiti.  BM,  thkt  If  the 
neglMt  of  the  bov  to  azsTcise  the 
desna  of  am  wUeb  >o  &datt  ' 
oi&iuT  [mideiioB  wonld  nse,  cc 
tribnted  (a  tba  lojttrr,  the  f>th 
mnld  not  neovvr.    It. 

4.  In  doin;  ft  Uwf  nl  act  where  there 
aiti  DO  preaent  appeuuices  at 
danger,  eveiy  man  hu  a  light  to 
aflsome  that  othan  will  perfonn 
their  iatj  and  obe7  tho  law,  and 
not  bring  Injai?  npon  him  by  ila 
Tlolatlon.  Jtttvr  v.  TAt  Jfew  Fork 
d!  Harlem  R.  It.  Co.,  458. 

5.  In  caaee  of  negligence,  Utbe  facta 
are  ao  clear  and  dedded  that  the 
Inference  of  negligeooe  la  irreaist' 
11. _   ,.  ,    .,      .   .       T  the  judge 

the  facta, 
be  dtami  from 
doubtful, 


the  Interence 

them,  are  In  any  degrae 

the  onlj  proper  m&  la 

the  qneatioik  to  the  jnrj',  unde 

proper  loBtractlonB.  Kit: 

X.  T.  CmtTiA  R.  B.  Co.. 


NEW  rOHK  (Cm  OF). 

UmnCtPAL  COBPO&ATIOMS,  1. 


NONSUIT, 

JUDOKXHT,  1. 

NOTICE. 

1.  The  fact  that  the  maker  of  a  note 
holds  and  pnta  It  into  clrculatiun 
for  hia  own  advantage,  la  notice  M> 
the  part?  taking  it  Uiat  whatnver 
indoraementa  may  be  apon  it  were 
made  for  hla  beaeflt,  and  not  In 
the  ooniae  of  bualneaa.  Meldea  r. 
Za<Un«,lll. 

9,  Notice  of  an  anrecorded  Hen,  after 
part  pajinent  of  the  purc:baa? 
money,  ia  not  efTectaal  apiiinat  a 
pDTchaaer,  after  a  valid  nle.  who 
pnTcbaaea  nhder  bona  fide  mcirt 
ffageea  who  liad  no  notice  of  tliB 
lion.     Ki*  V.  Potter.  188. 

ABaiaxMEXT,  2  ;  Bills,  Noteb  and 
Chkcxb,  8  ;  BviDKtc*.  8,  *  ; 

EXBCUTIOH,  8. 


NU18AN0S. 

Dkath,  8. 
OFPICBB. 

18;  Hinncipj 
lam,  5 ;  Taui 

ORDINANCE. 
Dkath,  8;  NniuaxNCi,  1. 


action  theieon,  In  b 

name,   aUhongh    another    t 

mHy  bo  intereeted  In  the  prooeeda. 
Fish  V.  Jiicobtokn,  133. 
A  court  nf  equity  doea not  aMome 
juriadictioa    on    the    ground   of 
prev.;utii^g      a     mnltiplidty     of 


laaalngli'  illegal aaaeaamentafitet- 
ing  nuiuproDfl  owneia  of  distinct 
parcels  of  land  whose  iutereata  are 
eeveral.  not  Jidnt.  They  cannot 
unite  in  one  action  merely  to  avoid 
tba  Deceaaliy  of  eepatate  acUona. 
HoietU  T.  OUyof  Buffalo.  418. 

3.  The  objection  tliat  Uie  jadgment 
debtors  are  not  joined  aadetend- 
anta  in  a  creditor'B  action  to  aet 
aside  their  aarigument,  la  waived 
If  not  tHken  by  demurrer  or  an- 
swer,   //((rftert  v.  Dtan.  436. 

Abatement,  8 ;  Appkal,  1 ;  AaaiaK. 

UEST,  8 ;  ESTOPFKL,  1. 


PABTIiBRSHIP. 


Plaintiff'  aad  defendant  bring 
liabte,  reipeetlvely,  aa  maker  and 
indonipr  of  a  note,  on  which,  aa 
between  themielvea.  pl^ntlff.  the 
maker,  wbb  indebted  only  for  a 
part.  pTaintlff  gave  defendant  a 
nef^ntinble  draft  on  a  third  peraon 
and  bia  own  note,  together  equal* 
ing  bis  indebtedneia,  which  de- 
fendant reodiad,  aa  lytpitwrnA  in 
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thfllr  agrMment,  'in  fall  pay 
ment"  of  the  note  on  which  both 
were  liable. 

HMt  that  defendant  waa  not 
thereby  made  bailee,  or  agent  of 
the  plaintiir,  bat  became  the  prin- 
cipal debtor,  and  plaintiff  waa 
liable  aa  soretj  only.  Fmiand  y. 
Van  Campen,  184. 
8.  Defendant  having  negligentlj 
failed  to  coUeet  the  draft,  the  par- 
ties agreed  each  to  contribate  to 
par  the  note  oo  which  thej  were 
liable;  and  plaintiff,  bj  defend- 
ant's anthoiitj,  subsequently  sued 
on  the  draft,  and  bj  compromise 
recovered  a  part  thereof.  HM, 
tliat  plaintiff  could  recover  of  de- 
fendant the  residue  of  the  sum 
he  had  contributed  to  pay  the 
principal  note.    lb. 

Eyidbncb,  4. 


PLEADING. 

1.  In  an  action  against  an  assignee 
for  benefit  of  creditors,  to  recover 
property  fraudulently  bought  of 

Elaintiff  by  the  assignor,  and  held 
y  the  defendant  under  the  assign 
ment,  it  is  not  necessary  to  aver 
any  wrongful  act  on  defendant's 
part  in  receiving  the  property,  nor 
to  aver  a  tender  to  the  defendant 
of  the  notes  or  part  payments  re- 
ceived on  the  fraudulent  purchase. 
King  v.  FUch,  506. 

2.  Fraudulent  representations  made 
by  an  agent,  are  admissible  under 
an  allegation  of  fraudulent  rep- 
resentaUon  by  the  principal,    /o. 

Tbial,  11. 


formed  of  the  facts,  gave  no  inti- 
mation of  objections,  and  did  not 
communicate  their  intention  to 
disavow  the  transaction  nntil 
about  eleven  weeks  after  they 
were  informed.  HM,  that  these 
circumstances  were  sufficient  proof 
of  imtifieation.  Hmard  v.  8pean, 
858. 


PRINCIPAL  AND  SURETY. 


POWERS. 
WnJA,  2. 


PRINCIPAL  AND  AGENT. 

Ifter  factors  had  informed  their 
principals  of  the  failure  of  a  con- 
tract tot  the  sale  of  the  goods  con- 
signed, and  of  their  having  recov 
ered  possession  of  them  at  a  dis- 
tant place,  and  left  them  there 
with  other  agents  of  the  prin- 
cipals for  sale,  the  principals,  for 
•even  weeks  after  being  AiUj  iii< 


UHDKBTAKnCO,  1. 


PROMISE. 

1.  It  Mdfiit,  that  one  to  whom  a 
promise  is  made  for  the  benefit  of 
a  third  person,  cannot^  by  releadng 
the  promisor,  defeat  the  right  of 
action  of  such  third  person.  Hatch 
V.  Prwr,  848. 

2.  If  such  promise  was  embodied  in 
a  written  agreement,  parol  evi- 
dence of  it  is  not  admissible, 
without  accounting  for  the  ab- 
sence of  the  writing.    lb. 


QUARRY. 
Lbasx,  2. 


QUESTIONS  OF  LAW  AND  FACT. 

1.  The  question  of  negligence  on  the 
part  of  an  attendant,  upon  the 
street,  of  a  child  six  years  old,  in 
allowing  the  child  to  run  in  ad- 
vance wlien  the  street  was  reason- 
ably clear  of  vehicles  and  other 
causes  of  danger,  is  one  for  the 
jury.  JeUer  v.  Th$  New  York  d 
Harlem  E.  R,  Co.,  458. 

2.  The  question  whether  a  party  had 
title  to  certain  property,  is,  as  an 
entire  question,  a  question  of  fact, 
although  its  solution  may  depend 
on  questions  of  law.  If  an  appel- 
lant would  have  the  question  re- 
viewed in  this  court  he  must 
have  the  case  so  settled  that  the 
findings  shall  state  the  facta  whidi 
raise  the  questions  of  law  itt> 
volved,  and  the  conclusions  of  the 
court  or  referee  thereon.  Fmrnkam 
y.HMhkif.%^ 

SmifFURif  4. 


INDEX. 
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RAILROAD. 

Where  an  iDJunr  is  caused  to  a 
paaaer-bj,  by  a  defect  in  a  railroad 
car,  the  oompanj  oaing  the  car  at 
the  time  cannot  escape  liability  by 
showing  that  the  car  was  owned 
by  and  borrowed  from  another 
company.  JeUer  v.  T7^  New  York 
d  Harlem  B.  R.  Co.,  468. 
Cabrixrs,  2 ;  Mobtoaobs,  1. 


RATIFICATION. 

1.  To  constitute  the  conversations 
and  acts  of  the  principals,  with 
knowledge  of  the  facts,  a  ratifica- 
tion, it  is  not  material  whether  a 
ratification  was  contemplated  or 
not.    Hcmard  v.  Speare,  S58. 

2.  One  whose  property  is  obtained 
by  a  f  raadalent  purchase,  and  as- 
signed hj  the  buyer  in  trust  for 
his  creditors,  does  not  necessarily 
ratify  the  title  of  the  assignees  by 
treating  them  as  owners  of  the 
property,  before  he  has  had  oppor- 
tunity to  obtain  full  knowledge  of 
the  fraud.    King  y.  FUch,  m. 


RECEIVER. 

1.  The  settled  rule  of  the  courts  to 
allow  to  trustees  only  the  same 
commissions  as  the  statute  allows 
to  executors  and  guardians  for 
similar  seryices,  is  not  applicable 
to  receivers  appointed  by  the  court 
in  actions  pending  therein.  8o 
held,  of  a  receiver  appointed  to  re- 
ceive and  apply  rents,  pending  a 
controversy  arising  on  the  probate 
of  a  will.    Gardiner  v.  Tyter,  247. 

2.  The  court  by  whom  a  receiver  is 
appointed  has  power  to  determine 
the  rate  of  his  compensation,  and 
it  may  be  fixed  witli  reference  to 
the  circumstanoeo  of  the  case.  lb. 


RECEIPT. 

A  receipt  for  a  note,  with  the  words, 
"  which  I  agree  to  account  for  on 
demand,"  is  not  a  contract  of  bail- 
ment, nor  within  the  rule  which 
excludes  parol  testimony  to  vary 
a  writing,  out  is  explainable  as  a 


by  third  per- 


reoeiptf  especially 
sons.    BtUon  v.  Alger,  5. 
Pbomiss,  1. 


REFERENCK 

In  an  action  at  law,  after  the  plain- 
tlfis  have  closed  their  case,  it  is 
discretionary  with  the  referees 
whether  to  allow  them  to  open  it 
and  introduce  evidence,  not  rebut- 
ting, but  competent  and  proper,  in 
the  first  instance,  to  make  out 
their  case ;  and  their  decision  on 
this  point  is  not  subject  to  review 
on  appeal.  Fielden  v.  Lahene,  111. 


RELEASE. 
Promise,  1. 

REMAINDERS. 
Wills,  2. 

REPLEVIN. 
Abatement,  1 ;  Demakd,  2. 

RETURN. 

EVIDENCS,  18. 

RIGHT  OF  WAY 
Deed,  3. 

SALE. 

,  Under  an  agreement  to  deliver 
corn  "  in  good  merchantable 
order,"  the  seller  is  bound  to 
deliver  com  of  a  merchantable 
qufUily,  JBdmiUon  v.  Oanyard,  814. 

,  It  eeeme,  that  this  is  the  meaning 
of  such  A  stipulation ;  which 
should  not  be  confined  to  con- 
dition, but  extends  to  quality ;  but 
if  this  is  not  so,  there  is  an  im- 
plied warrant  of  quality  in  an  ex- 
ecutory agreement  to  sell,  which 
is  not  excluded  by  a  stipulation  as 
to  condition.  lb. 
3.  A  bona  fide  purchaser  for  value, 
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from  the  pverideBt  of  ta  fawolTent 
corpoim^oB,  of  ptopertj  which  he 
had  parchMed  from  the  eompanT 
for  an  antecedent  debt  dae  Bocn 
president,  la  Talid  against  the 
creditors  of  the  company,  al- 
thoof  h  the  sale  hj  the  company 
to  the  president  was  void  as  to 
■och  cieditoiB.  ffcrtw  ▼.  JSnr, 
8S0. 

4.  Under  a  oontraet  for  the  sale  of 
thirty  thousand  barrel  staTes,  at  a 
specified  rate  per  thousand,  to  be 
delivered  at  a  designated  railroad 
depot, — Held,  that  delivery  of 
seven  thousand  at  the  depot 
was  sufficient  to  pass  title,  to 
all  those  so  delivered,  so  as  to 
divest  the  seller  of  any  leviable 
interest,  although  the  buyer  had 
not  seen  them,  and  no  count  had 
been  made  to  ascertain  the  amount 
to  be  paid.    Hjfds  v.  Lathrop,  436. 

5.  Upon  the  question  of  the  validity 
of  a  sale  znade  on  condition  as  to 
payment,  the  condition  not  being 
perfonned,  the  intent  of  the  pur- 
chaser to  pay  or  not  is  immaterial, 
where  no  fraud  is  imputed  to  him, 
or  where  he  testified  that  he  had 
no  intention  of  taking  the  goods ; 
and  it  is  not  error  to  exclude  an 
inquiry  as  to  whether  he  intended 
to  pay.    Jesiop  v.  MiUer,  449. 

E^TDENCC,  22 ;  nAUD,  2 ;  Pbinctpal 
ASD  AasNT ;  Eatifigation,  2. 


SAWING. 

In  an  acUon  hy  a  sawyer  to  recover 
the  contract  price  agreed  to  be 
I>aid  for  sawing  lumber  in  a  work- 
manlike manner,  the  employer 
may  recoup  damages  for  unwork- 
manlike sawing,  although  he  has 
received  the  lumber,  if  he  object- 
ed, at  the  time  of  receiving  it, 
that  the  work  was  not  well  done. 
Sarrit  v.  JSaMun,  826. 


SEAMEN. 
Shiffino,  2. 

seabches. 


The  owner  of  property  who  puts  in  4. 
a  search  for  the  purpoae  of  obtain- 


ing a  loan  on  mortgage,  cannot 
maintain  an  action  against  the 
county  derk  or  searcner  for  a 
false  return,  in  consequence  of 
which  the  lend^  omitted  to  pay 
off  an  undisclosed  incumbrance, 
and  the  property  was  suboequent- 
ly  sold  on  execution  without  the 
owner  having  actual  notice  of  the 
incumhranoe;  since  payment  of 
the  incumbrance  would  not  be  a 
neoessaiy  consequence  of  a  correct 
return  disclosing  it.  The  clerk  or 
searcher  is  not  chargeable  with 
damages,  at  the  suit  of  the  owner 
who  parts  with  nothing  of  value 
bv  reason  of  the  erroneous  return. 
iimbaa  ▼.  OtmncUy,  SOL 


SEBVICEa 


8HiFPixa,2. 


SET-OFF. 


1. 


2. 


8. 


AnOBJXKT  AHD  CUENT,  1. 


SHTPPING. 

Where  the  nominal  owner  of  a 
vessel  executes  a  mortgage  there- 
on to  secure  money  loaned  to  the 
real  owner,  for  the  benefit  of  the 
vessel,  the  mortgage  containing 
no  covenant  by  the  mortgagor  to 
pay,  he  is  not  personally  liable 
for  the  debt.  Jenkins  v.  Wheeler, 
445. 

Where  a  master  of  a  ship  was  en- 
gaged for  the  outward  and  return 
voyage,  at  a  monthly  compensa- 
sation,  and  in  consequence  of  un- 
seaworthiness he  abandoned  the 
voyage  at  an  intermediate  ];x>rt, 
and  abandoned  the  ship  to  the  in- 
surers, he  cannot  recover  wages 
for  the  time  subsequent  to  nis 
ceasing  actually  to  serve  as  master. 
Jenkins  Y.  TTAeeler,  442. 
The  mere  fact  that  a  vessel  is  run 
on  shares,  by  the  captain,  does 
not  exonerate  the  owner  from  lia- 
Ulity  for  supplies,  purbhaaed  l^* 
the  attain  In  the  name  of  the 
veaseL  Eenui  t.  JRrk,  SOQL 
Proof  of  sale  of  the  sappUea  to  the 
captain,  and  that  hU 
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tegifltered  «8  sneh  with  the  own- 
eri  in  the  registry  of  the  TOMel, 
CMte  the  burden  on  the  owners,  to 
prove  thai  the  captain  had  the  poe- 
aeaeion,  command  and  navigation ; 
mod  this  is  a  question  of  fact.  /&. 
StbImboats. 


STATUTEa 

1.  In  a  statute  repealing  a  general 
law  so  iar  as  it  applied  to  a  par- 
ticular locality,— jEMd,  that  a  pro- 
yiso  was  locaL  JKre  Department 
€fthe  aUp  of  Trog  t.  Baeam,  137. 

8.  A  statute  slterinff  the  boundary 
of  a  city  or  other  local  division  of 
the  State  is  unconstitutional  and 
void,  if  its  incidental  efifect  would 
be  to  alter  the  boundary  of  an  as- 
sembly district  at  any  other  time 
than  upon  the  decennial  enumera^ 
tion  of  population.  JEfuns  t.  OUy 
4ff  Sifracuae,  S3i, 

CoimuoTi,  0. 


STATUTE  OF  FRAUDa 
Attobnst  ahd  Clzkht,  d ;   Sals. 


STAT  OF  PROCEEDINQS. 
Affbal»1,  9. 


STEAMBOATS. 

In  an  action  for  damages  caused  bv 
a  steamboat  explosioii,  the  certifi- 
cate of  the  inspection  of  the  vessel 
under  the  act  of  Congress  of 
1852,  is  evidence  that  the  vessel 
was  inspected;  but  is  not  evi- 
dence of  the  other  matters  rela- 
tive to  the  vessel  which  are  stated 
Init    SriekmmT.BmiiK^ 


SUBSCBIPTIONa 

COXTBAOTB,  7. 

TAXES. 

1.  Tax  sMBSiOfs  having  Jurlsdietion 

of  the  peisoB  and  m  the  satjeet 

.  matter— that  is»  taxilioii  of  pfop- 


erty— «nd  invested  by  the  statute 
wiUi  authority  to  decide  what 
property  is  taxable  and  what  ex- 
empt, act  judicially  in  so  decid- 
ing; and  an  assessment,  though 
clearly  erroneous  in  overruling  a 
claim  of  exemptioD,  is  not  vmd. 
JFb$ter  v.  Van  Wvck,  167. 

3.  It  makes  no  difference  whether 
the  claim  of  exemption  arises 
fhym  State  or  national  law.    I  b, 

FOBKSS    AixroDiCATioif ;     Insc&- 

ANCB»4. 


TENDER. 

BXBOUTOBS  AHD  ADXXHISTRATOB^ 

d ;  MoBTOAOBB,5 ;  Plsadzxo,  1. 


TRESPASS 

A  stranger  who,  without  authority 
from  the  owner  of  premises,  enters 
thereon  for  a  lawful  purpose,  by 
invitation  of  one  who  is  lawfully 
there  by  license  of  the  owner,  is 
not  a  trespasser.  Kd^r.TiUon, 
405. 

TRIAL. 

1.  It  is  not  a  ffood  cause  of  principal 
challenge,  tnat  a  presented  Juror, 
from  what  he  has  heard  or  read  of 
a  particular  transaction,  has  an 
opinion  that  a  crime  has  been  per- 
petrated by  somelxMiy.  Frierj^  v. 
The  People,  215. 

2.  When  sudi  Juror  is  ehallenged 
for  favor.  It  is  not  proper  to 
oharge  the  triers  that  he  may  be 
biased  by  the  opinion  that  a  crime 
has  been  committed;  but  the 
triers  should  be  instructed  to  de- 
termine the  question  according  as 
they  think  the  Juror  is  impartial, 
and  has  no  bias  against  the  pris- 
oner, or  the  contnuT.    lb. 

8.  A  Juror,  challenged  for  principal 
cause,  testified  that  he  had  read 
of  the  transsotion,  had  formed  an 
opinion  of  it,  not  as  to  the  ffuiUor 
innoeenoe  of  the  party  charged, 
but  that  a  partv  had  committed 
the  crime ;  and  if  the  partv  were 
the  prisoner  he  presumed  nlm  to 
be  the  guilty  party ;  but  had  not 
aetoally  lonnea  an  opinion  that  F. 
(the  piiBcner)fWM  either  inaooent 
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or  gMif  of  killing  L.  (tbe  de- 
eiMed).  MM,  that  a  chaUenge 
for  principal  cause  waa  not  ana- 
tainable.     lb. 

4.  Proper  inttmctiona  to  the  triers 
of  a  challenge  to  the  CaTor^ — 
Btated.    lb. 

6.  The  mere  expreaaion  of  an 
opinion,  by  the  officer  deaignated 
bV  law  to  Bommon  jorora,  aa  to 
the  merits  of  a  cause  that  maj 
chance  to  be  on  the  calendar  of  the 
court  for  trial,  or  in  respect  to  the 
guilt  or  innocence  of  a  party  under 
indictment,  ia  not  matter  for  chal- 
lenge to  the  arraj.  Jb. 

6.  The  neglect  of  the  officers  of  the 
court  to  pursue  the  directions  of 
the  statute  in  the  mode  of  drawing 
and  summoning  Jurors,  is  not,  in 
the  absence  of  any  suggestion  of 
fraud  or  of  injury  to  a  party,  a 
ground  of  challenge  to  the  array. 
lb. 

7.  Where  a  party  claims  premises  by 
two  titles,  either  of  which  is  good 
if  ayailable,  he  should  be  permit- 
ted to  introduce  eyidence  of  both 
titles.  Bnden  y.  SUmberght  81. 

8.  Where,  therefore,  a  partjr  haying 

Sroyed  title  by  deed,  offered  eyf- 
enoe  of  title  to  the  same  prop- 
erty by  will, — ITetd,  error  to  refuse 
to  admit  it,  eyen  though  the  title 
by  deed  waa  uncontroyerted.    lb. 

9.  Where  a  question  put  to  a  wit- 
ness on  the  trial  ia  proper  in  part 
only,  a  general  objection  ia  not 
Bumcient  to  make  it  error  to  ad- 
mit it,  but  the  particular  ground 
of  objection  muat  be  pointed  out. 
Hoehreiier  y.  People,  868. 

10.  An  objection  to  an  improper 
anawer,  giyen  to  a  proper  quea- 
tion,  must  be  taken  oy  motion  to 
strike  out  fhrmere  Bank  qf 
Woihingtm  Ckmnt^  y.  Chwm,  8a 

11.  A  party  whose  eyidence  ia  ob- 
jected to  for  variance  from  his 
pleading,  waiyea  hia  right  to.  re- 
quire proof  that  the  oMeeting 
party  baa  been  mlaled,  if  he  doea 
not  inaiat  npoD  it  at  the  triaL 
Ori099  y.  JBmm.  Ml. 

18.  Under  an  IndielmeBt  firamed  «&• 
der  a  ii  &  M5,  for  ahooUng  at  A. 
with  intent  to  kill  her,  and  proof 
of  akootiag  al  B.  with  intent  to 
kill  Mm,  and  aetoally  kilUng 
A.»  a  loqnaal  oa  the  part  of  the 
piliMMr  to  ebaig*  that  lie  aoold 


not  be  oonyicted  of  ahootliif  A.,ia 
too  broad,  and  it  ia  not  error  to  re- 
fuse to  charge  accordingly.  Ho^ 
llfwood  y.  People,  876. 
13.  In  an  action  to  reooyer  spediie 
personal  property,  the  Jury  found 
for  the  plaintiff  aa  to  the  one  part, 
and  for  the  defendant  as  to  the 
other,  deaifnating  the  articlea  sen- 
erically,  ?nthout  specifying  them 
in  detaiL  Beld,  that  it  was  com- 
petent for  the  court  to  render  the 
yerdict  certain  by  directing  aa 
amendment  of  the  complaint,  in- 
aerting  therein  a  list  of  each  daaa 
of  articles  intended  by  the  generic 
designation  of  the  yerdict.  ^met' 
eon  y.  BleaUe^,  23. 


TRUSTS. 

The  decision  in  Siemon  a.  Schurck 
(29  N.  r.  689,  affirming  88  Barb. 
9), — ^that  if  lands  are  purchased 
for  the  benefit  of  a  minor,  with 
money  ^yen  by  parents,  and  the 
deed,  taken  in  the  name  of  a  third 
person,  is  made  absolute  in  form 
without  the  knowledge  of  the 
minor  or  parents,  a  yalid  trust  re- 
sults in  fayor  of  the  minor,  not- 
withstanding the  abolition  of  re- 
sulting trusts  by  the  Reyised 
Statutes — reasserted,  and  followed 
in  a  case  where  the  absolute  char- 
acter of  the  deed  waa  known  to 
the  parent  Oilbert  y.  GmeH,2S6. 

COSPOBATIOKa. 

TRUSTEE& 

BMCSrVKBLf  1. 

UNDEBTAKINa. 

1.  The  Buretiea  in  an  nndertakinj^ 
f^yen  for  the  payment  of  auch 
judgment  aa  may  thereafter  be 
awvded  in  aa  actikm,  are  not  dia- 
charffed  from  liability  on  the  an- 
dertwng  by  the  fact  that  nndera 
statute  passed  after  the  undertak- 
ing waa  giyen,  the  oonrt  awarded 

=  damagea  1^  way  of  ooata,  aa  a 
part  m  the  Jadffinent,  whteh  were 
not  anthoriaedby  law  at  Hia  tima 
of  giying  the  nadaitakliig;   ttiv 


S.  The  oblig«U(m  of    inretiM   in 
melt  ui  nndeTttkliig  is  to  be  ia- 
tetpreted  bj  the  Uw  »a  It  exiats 
tli«  time  tbsT  %n  cftlled  upon  to 
perfoimit.    lb. 

ustmr. 

A  chUffe,  In  addition  to  int^reBl,  tn 
tnmble  and  expenseg  Incurred  bj 
the  leader  In  procarlng  the  money 
to  loui,  1b  not  necesMrily  uaury 
Eaton  T.  Alger,  0. 

TAEIANCE. 

1.  Under  an  uuwer  mllegicig  ubuft 
at  a  rate  eqalvalent  to  about  twi. 
per  tent,  a  month,  proof  of  ubui? 
at  abont  foar  per  cent,  a  month  ft 
a  material  Tajianoe,  If  the  plaio 
tiff  be  misled  thereby.  Grigoi  v. 
Eow,2»l. 

S.  Indictment  for  stealing  from  the 
person:  Terdict.'galltj.Becharged, 
ot  grand  larceny.  In  stealing  from 
thepenon, — H^,  not  a  variance. 
FiOm  T.  Feopit,  88. 

VENSOE'S  LIEN. 
MOBTQAasa,  1, 8. 


VENDOE  AND  PUBCHA8EB. 


VEEIFICATION. 

DlBCHABOE,  S, 

WABRANTT. 

Bui,    Nona    aiid    Chcckb,  1 
Salbs,  2. 

WAT. 

I>SED,8. 

WILLS. 
1.  Tb*  pKnIalaa  of  tb«  Zaioi  of 


shall  not  devise  to  benevolent,  Ac. 
societies  more  than  one-h&lf  his 
estate,  ftc., — la  peremptory,  and 
may  be  Inilsted  on  t)r  any  persoa 
who  wonld  derive  a  benefit  there- 
from, althongh  not  one  of  the 
relatives  designated  in  the  statnte. 
And  the  one-half  is  to  be  compnt- 
ed  with  reference  to  the  estate  at 
the  time  of  the  testator's  death.— 
Per  PuiiiRTOSj  J.  Harrit  t.  JIu 
Ameriean  BUM  Soeittj/,  818. 
A  taelator  devised  all  tiia  estete, 
real  and  personal,  to  his  wife  and 
danghter.  In  equal  ihares,  and 
giving  each  a  power  of  teatunenl- 
ary  disposition,  nnaffbcted  by  any 
trast  or  limitation ;  bat  Impooed 
the  restriction  that.  In  case  either 
died  Intestate  and  without  issne, 
whatever  might  remain  of  the 
property  was  devised  to  the  snr- 

Bdd,  that  a  joint  conveymnce, 
by  the  devisees  of  land  ao  devised, 
with  a  coveoaut  of  warranty, 
passed  all  the  title  of  the  grant- 
ors, either  vested  or  conili^rent 
that  BDch  title  was  good,  aoa  th( 
purchaser  was  bonna  to  accept  it . 
and  no  eiecntlon  of  the  power  of 
testamentary  diapoaitlon,  made 
after  the  conveyance,  could  have 
effect  on  the  estate  conveyed. 
Fre^)Om  v.  Wagner,  175, 
.  Under  a  bequest  to  the  widow, 
for  lite,  of  the  Interest  on  a  apecl- 
fied  Hom,  or  so  much  thereof  as 
the  eiecutors  may  deem  necea- 
sarr  for  her  comfort,  ahe  Is  enti- 
tled to  BO  much  as  is  reqoisite  to 
give  secarity  from  want,  and  fur- 
nish reasonable  physical,  mental, 
and  spirit  nal  enjoyment.  F»rman 
T.  Wmnql,  108, 

4.  The  tact  that  she  Is  supported  by 
a  son,  under  an  agreement  to  main- 
tain her  for  llle,  does  not  eicuss 
the  execnior'i  nwlect  to  mak* 
regnlar  and  sofflclenv  payments. 

5.  She  is  entitled  to  chooM  her  own 
place  of  abode.    Ih. 

£tidkrck,8. 
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dy  in  an  actioii,  \b  not  Inoompe- 
UaX  as  a  whneaa*  for  be  ia  not  a 
penon  for  whoae  benefit  tbe  ac- 
tioQ  ifl  proaecQted  or  defended. 
j€S9op  T.  MiOer,  449. 

2.  A  wife  ifl  not  a  competent  witnees 
in  an  action  brongut  by  ber  boa- 
band  affainst  a  turd  person,  for 
criminal  conTeraation.  ISek»  y. 
Bradntr,3«Z. 

8.  In  seeking  to  aroid  a  sale  of  cbat- 
tels  on  account  of  frand,  tbe  fact 
tbat  tbe  seller  would  not  bave 
made  tbe  sale  except  for  false 
representations,  may  oe  sbown  by 
tbe  direct  testimony  of  tbe  seller, 
if  be  be  a  competent  witness. 
Tbis  is  not  a  matter  of  opinion, 
but  tbe  statement  of  fact  witbin 
bis  personal  knowledge.    King  t. 

4.  Tbe  question  wbetber  a  railroad 
train  stopped  an  ample  time  lor 
all  tbe  passengers  to  get  off,  calls 
for  an  opinion  on  a  matter  not  in 
▼olTing  billed  testimony,  and  is 
improper.  So  of  tbe  question 
wkistber  it  was  safer  to  disebarge 
pewnngers  in  a  station  or  bef on) 
leaddngit.  KeUer  r.  N.  T.  Cenr 
tratBTlLCo^  480. 

^  Persons  wbo  baTs  known  noUi- 
iag  of  a  witness  lor  eigbl  ot  ten 


years  prior  to  tbe  triaL  an  nevuw 
tbeless  competent  to  impeach  fcfan 
b^  testifying  tbat  in  former  yeara 
bis  cbaracter  was  bad,  and  by  tes- 
tifying tbey  would  not  beliere 
bim  under  oatb ;  for  no  certain 
limit  in  point  of  duration  can  be 
laid  down  for  sucb  inquiries. 
Oraham  ▼.  ChtysUU,  263. 

6.  Tbe  deceased  was  a  passenger  on 
board  defendant's  steamboat  wben 
tbe  boiler  exploded,  and  seeing 
tbe  steam  rusb  into  tbe  cabin,  sbe 
ran  out,  and  ber  body  was  snbee- 
ouently  found  in  tbe  water.  HM, 
that  a  medical  witness  wbo  bad 
examined  tbe  body,  and  testified 
tbat  tbe  deatb  was  caused  by 
drowning,  migbt  properly  be 
asked,  wbat  would  bave  been 
tbe  indications  if  a  person  bad 
been  snfibcated  first,  and  after- 
wards bad  &llen  into  tbe  water, 
altbougb  tbere  was  no  evidence 
tbat  tbis  was  tbe  fact  JBriekmmr. 

7.  Tbe  rule  tbat  tbe  testimony  given 
on  a  former  trial,  by  a  witness 
since  deceased,  is  admissible  in 
eyidence,  is  applicable  to  tbe  testi- 
mony given  by  a  party  to  tbe 
action.    Emer9(m  t.  BUakiey,  28. 

DcFOunoH;  £yidkkcs,5. 
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ployer  from  effecting  a  sale  at  that 
price.    lb, 

BROOKLYN. 

A  pier  within  the  Atlantic  basin,  in 
the  citj  of  Brooklyn,  ia  within 
the  city  of  Brooklyn,  although  it 
be  bailt  on  piles  through  which 
the  tide  ebbs  and  flows,  and  at  a 
I  place  not  within  the  oriffinal  low 
water  mark.  AUanHc  Dry  Dock 
Co.  ▼.  Ciiy  of  Brooklyn,  24. 

JUBIBDICTIOIT. 

BUILDING  ASSOCIATIONS. 

Bnilding  associations  formed  under 
the  act  of  1861  have  implied  power 
to  reserve  interest  upon  loans 
made  by  them.  City  SuUding  d 
Loan  Co.  y.  Fatty,  B47. 

CARRIER 

Railboad  Cohpant,  8. 

CASE. 

Where  the  case  contains  no  finding 
of  facts,  an  appeal  to  the  court  of 
appeals  is  not  entitled  to  be  heard. 
(kty  Building  db  Loan  Co,  v.  Fatty, 
347. 

Appeal. 

CAUSE  OF  ACTION. 

Action,  and  Titles  there  referred  to. 

CERTIORARI 


1.  The  pendency  of  a  certiorari  to 
review  the  decision  of  referees 
upon  an  appeal  in  highway  pro- 
ceedings, does  not  suspend  the 
right  of  the  referees  to  enforce 
payment  of  their  fees.  Collecting 
the  fees  is  not  executing  the  order. 
Disoaway  v.  Winant,  608. 

2.  The  referees'  claim  for  fees  is  as- 
signable,   lb. 

CHATTEL  MORTGAGE. 

One  who  gives  a  chattel  mortgage, 
specifying  no  time  of  payment,  to 
secure  a  debt  overdue,  has  there- 
after no  leviable  interest  in  the 
mortgaged  chattels.  The  mort- 
gagee iMcomes  the  absolute  owner, 
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and  the  interest  of  the  mortgagor 
is  merely  the  right  to  pay  off  the 
mortgage  debt,  and  his  posessioa 
is  that  of  a  bailee.  BaUes  y.  Bipp, 

78. 

COLLATERAL  SECURITY. 

AsBiemcENT,  1. 

COMMISSIONS. 

Bbokxb,  8, 6 ;  Trusts  and  Tbust- 

KBS,  4. 

COMPLAINT. 

Plbadino. 

COMPROMISE. 

Where  a  compromise  was  made  be- 
tween A.,  B.  and  C,  parties  to  an 
action,  by  which  A.  agreed  to  re- 
lease his  right  to  certain  securities, 
as  against  B.,  but  reserved  his 
dainui  against  all  other  persons, — 
HM,  that  in  a  subsequent  action 
by  A.  against  C.  to  enforce  a  lien 
on  such  securities,  it  was  com- 
petent to  prove  that  at  the  time 
of  the  compromise,  it  had  been 
verbally  agreed  between  A.  and  C. 
that  A.  should  retain  his  legal 
claim  to  the  securities,  or  the  pro- 
ceeds thereof,  so  far  as  they 
should  come  into  the  hands  of  C,, 
as  showing  that  C.  had  notice  of 
the  terms  of  the  conipromise. 
Dortheimer  y.  NichoU,  619. 

CONFESSION  OP  JUDGMENT. 


1.  In  a  confession  of  judgment,  un- 
der section  888  of  the  Code  of 
Procedure,  the  facts  essential  to 
be  stated  are  the  general  facts  out 
of  which  the  debt  arose,  enough 
to  identify  the  transaction  and  en- 
able inquiries  to  be  made.  Aektr 
v.  Acker,  1. 

3.  Where  a  promissory  note  is  stated, 
it  is  sufficient  to  state  the  con- 
sideration by  giving  the  nature  of 
the  dealings  out  of  which  it  arose, 
without  giving  all  the  particulars, 
such  as  the  amount  and  time  of 
loans  or  payments  to  the  debtor's 
use,  and  the  person  to  whom  such 
payments  were  made.    76. 

8.  In  a  confeeslon  of  judgment  it  is 
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Bol  nmamuj  lo  lUte  rapmily 
Uie  orii^iuU  MDOonl  of  %hm  in- 
debtadneM,  for  ihSs  maj  be  in- 
ferrad  f n>in  the  lUtaiiient  UuU  the 
Bam  coofeieed  is  justly  due,  with 
data  for  precieely  oompating  the 
amount  of  priodpal  and  iotarest 
respect! Tely.  62eaMiitt  ▼.  Gerow, 
870. 
4.  The  omission  of  a  schedule,  re- 
ferred to  in  the  statement  as  being 
annexed,  does  not  malse  the  judg- 
ment inralid.    lb. 

CONTEMPT. 

BUI^PLSMKKTART    PBOCKKDIHOB,   1. 

CX)NTRACTS. 

1.  A  dealer  in  arms  agreed  to  pay  an 
agent,  for  obtaining  from  the  gov- 
ernment an  order  for  the  purchase 
of  arms,  a  shaieof  the  profit  apon 
each  deliTory.  HM,  that  0al>- 
■equent  modifications,  by  the  tov- 
emment,  of  the  terms  of  the  order, 
did  not  amount  to  a  new  order,  eo 
as  to  release  the  obligation  to  pay 
farther  compensation  for  the 
agent's  services.  Cfurnmini  t. 
Markalow,  479. 

8.  Such  a  contract  is  not  neoesaarilr 
Toid  as  against  pablio  policy.  lo. 

8.  In  an  acSon  for  breach  of  an  ex- 
ecutory contract  of  sale  of  goods 
exceeding  fiftv  dollars   in  value, 

Slaintiff  produced  a  memoran- 
um,  signed  by  defendant,  stating 
that  *'  I  have  this  day  sold  "  desig- 
nated goods,  without  stating  to 
whom,  and  containing  also  the 
statement "  for  which  I  promise  to 
pay  said  Abiam  Folk  [defendant], 
the  sum  of,"  kc  A  memorandum 
precisely  similar,  except  that  it 
was  signed  by  plaintiff*a  anignor, 
the  aliened  buyer,  and  named 
Abram  JfUlk&r,  as  the  payee,  was 
also  produced.  Held,  that  these 
did  not  constitute  a  sufficient 
memorandum  within  the  statute 
of  frauds.  CaVUnt  v.  FM,  d91. 
4.  An  agreement,  by  an  assignor  of 
a  mortgage,  with  his  assignee,  that 
on  forecuMure  of  a  prior  mort- 
gage covering  the  same  and  other 
premises,  the  decree  shall  contalh 
a  provision  that  the  other  premises 
be  sold  first,  and  their  proceeds 


is  not  Toid«  as  a  wager,  nor  an 
aninst  public  policy,  if  it  be  not 
uown  tnat  the  relation  of  the 
parties  interested  in  the  fund  was 
such  as  to  render  it  inequitable. 
Oowdirtjf  V.  CarpeiUer,  44^ 

5.  The  equitableness  of  sach  an 
agreement  may  be  presumed,  in 
sapport  of  its  validity,  although 
the  court  ordered  a  sale  in  one 
parcel.    Ih, 

6.  In  such  an  agreement,  a  atipola- 
tion  that  if  it  be  not  perfonned 
the  assignor  is  to  pay  the  assignee, 
as  liquidated  damages,  a  specific 
sum  (equal  to  the  amount  of  the 
mortgage),  is  a  stipulation  for 
liquidated  damages,  and  not  a 
penalty.    Ih. 

7.  In  an  action  ^hereon,  the  damagee 
cannot  be  reduced  by  showing 
that  the  property  would  not  have 
sold  separately  for  more  than  it 
sold  for  in  one  parcel ;  nor  is  it  a 
defense  that  the  promisor  made 
an  honest  endeavor  to  secure  such 
decision.    Ih, 

8.  Plaintiff  is  not  bonnd  to  tender  a 
re-assignment  of  the  mortgage  be- 
fore saing  for  the  stipula^  dam- 
ages.   Ih. 

9.  One  who  proposes  to  disaffirm  a 
contract  on  the  ground  of  fraud, 
which  indnced  him  to  enter  into 
it,  must  do  so  at  once,  upon  the 
discovery  of  the  fraud.  Bruce  v. 
Davenport,  933. 

Broker,  4;  Evidb!ycr,  5;   Pabtt 

Wall  ;  Sals  ;  Vbndor  ahd  Pur- 

chabbr,  2 ;  Waiter. 

CONTBACTOBa 

MuvioiPAL  GoRPORATioif  a,  1 ;  Rail- 

BOAD  COMPAKIKS,  3. 
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be  applied  to  the  prior  mortgage, 


OOBPOBATIONS. 

A  corporation  cannot  evade  liability 
on  negotiable  paper  indorsed  with 
their  name  by  their  acent,  for  the 
accommodation  of  a  tnlrd  person, 
on  the  ground  that  the  agent  had 
no  authority  so  to  indorse  it,  if  it 
appear  that  the  agent  had  fre- 
quently before  indorsed  their  pa- 
per and  proearsd  it  to  be  oia 
counted  by  the  plaintilT,  iMid  re- 
ortved  the  avails,  and  that  the 
corporation  had  recoirnlied  the 
TaUdity  of  aoch  previoot  tzu»- 
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acUoDS.    Bank  ofAubwm  y.  PtU- 
nam,  90. 

Demand. 

COSTS. 

Appbal,  8. 

DAMAGE& 

COKTBACT,  6,  7  ;  DSATK. 

DEATH. 

In  an  action  nnder  tli«  statute,  %  L. 
1847,  p.  675,  e.  450,  for  neffli^ence 
causing  death,  the  next  of  km  are 
not  limited  to  nominal  damages, 
although  there  be  no  poflitive  evi- 
dence of  actual  pecuniary  loss. 
IHeken$  y.  ilT.  T.  Central  R  B, 
Co,,  504. 

DEBTOR  AND  CREDITOR. 

COMPROmSE;    JUDOMKNT,  8; 

Plbdgs  ;  Pribonxbs,  9 ; 
Rbcbiybb. 

DECEIT. 

In  an  action  for  deceit  in  the  sale  of 
a  mortgage,  under  an  allegation 
in  the  complaint  that  the  mor^ 
gage  was  represented  to  be  a  good 
and  yalid  security,  proof  of  a  rep- 
resentation that  the  mortgage  was 
bona  Me  and  well  securea,  and 
that  the  mortgagor  had  clear  title, 
is  admissible,  in  the  absence  of 
anjthinff  to  show  that  defendant 
was  misled  to  his  prejudice  bj  ya- 
riance.  Craig  y.  WcSrd,  454. 
Fkacd. 

DEED. 

1.  A  deed  described  the  premises 
oonyeyed  as  bounded  by  a  line  be- 
ginning at  a  point "  on  the  bank  " 
of  a  stream,  thence  goinff  by 
courses  and  distances  around  the 
tract  '*  to  the  said  stream  and 
down  the  stream  as  it  winds  and 
turns,  to  the  place  of  beginning." 
—ndd,  that  the  words  **  to  the  said 
stream"  must  be  construed  to  mean 
to  the  bank  of  the  stream  and  not 
to  the  center.  Babcock  y.  Utter, 
87. 

%.  B  seems,  that  a  statement  in  a  re- 


corded deed,  that  it  is  made  sub- 
ject to  a  mortgage  held  by  a  third 
person,  is  constructive  notice  to 
all  claiming  under  such  deed,  of 
the  rights  of  the  holder  of  the 
mortgage.  CampbeU  y.  Vedder^ 
295. 
Reoorouto  Deeds;  Vendoe  Aia> 

PUBCHASEB,  1. 

DEMAND. 

In  an  action  against  a  railroad  com* 
pany  for  tMing  and  convertin|^ 
ties,  a  demand  at  the  office  of  the 
company,  on  the  director  under 
whose  instructions  the  defendant's 
superintendent  took  the  property, 
is  suffldenk  Bunkam  r.  Drig 
Union  B.  B.  Co.,  565. 

DEMURRAGE. 

Railboad  Comfakt,  8. 

DISTRICT  COURT. 

1.  Under  L.  1857,  c  844,  §  50,— pro- 
yidlng  that  when  judgment  in  a 
district  court  of  the  dty  of  New 
York  '*  is  rendered  in  a  case  where 
the  defendant  is  subject  to  arrest 
and  imprisonment  therein,  it  must 
be  so  sts^  in  the  judgment  and 
entered  in  the  docket," — the  jus- 
tice must  adjudge  that  it  is  a  case 
in  whidi  tlie  party  is  subject  t« 
arrest,  and  the  right  to  arrest 
must  be  stated  in  Uie  judgment. 
The  dnty  is  judicial  in  its  natnre, 
and  the  statute  is  imperative,  not 
directory.  Carpentier  y.  Willet, 
813. 

2.  Hence,  if  the  right  to  arrest  be 
not  passed  upon  by  the  justice,  he 
cannot  on  another  day  order  exe- 
cution to  issue  against  the  person ; 
and  an  execution  issued  on  such 
an  order  is  void,  and  affords  no 
protection  to  the  officer.    Jb. 

8.  The  judges  of  district  courts  have 
no  power  to  amend  their  Judg- 
ments in  anything  requiring  the 
exercise  of  discretion.  Having 
rendered  Judgment,  they  are  from 
that  time  mere  ministerial  officers. 
lb. 

DOWER. 

An  alien  widow  of  a  natorallisd 
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dtiien  of  tba  United  8UtM,  al- 
thoogh  she  never  resided  within 
the  United  Sutes  during  the  life^ 
time  of  her  husband,  is  entitled  to 
dower  in  his  real  estate.  BurUm 
V.  Burton,  271. 

EQUITABLE  CONVERSION. 

Will,  5. 

ESCAPE. 

^lieneTer  the  process  by  which  one 
is  arrested  is  void,  no  action  lies 
for  his  escape,  for  the  creditor  has 
no  just  ground  of  complaint  that 
the  person  of  his  debtor  is  not 
holden  in  custody  by  it.  Carpentier 
V.  WiUet,  312. 

ESTOPPEL. 

EzBCUTioif ,  5 ;  License,  2 ; 
Pledge,  2. 

EVICTION. 

Vendor  and  Purchabeb,  1. 

EVIDENCE. 

1.  Arguments  from  inconvenience 
are  entitled  to  just  weight  in 
establishing  rules  of  evidence. 
Broteer  v.  Botetra,  214. 

2.  In  a  husband's  action  to  recover 
damages  from  defendant,  for  as- 
sisting his  wife  to  leave  him  at 
her  request,  upon  her  complaint 
of  ill-usage,  the  burden  of  proof  is 
upon  plaintiff  to  prove  an  unlaw- 
ful  motive  or  design  on  defend 
ant's  part.    Bame$  v.  Allen,  111. 

3.  It  is  competent  to  ask  a  gas-fitter, 
examined  as  a  witness,  in  an  action 
for  the  price  of  gas  fn«ter«, alleged 
to  have  been  furnished  to  fulfill  a 
contract  for  gas  flxturea,  whether 
gas  meters  are  usually  classified 
as  gas  fixtures.  Dowm  v.  Sprague, 
5M). 

4.  Parol  evidence  cannot  be  received 
to  show  that  by  such  a  general 
term  as  '*  nephews,"  the  testator 
meant  to  include  illegitimate 
nephews,  unless  it  appears  that 
there  were  no  legitimate  nephews, 
in  which  case  the  ambiguity  would 

.  be  explainable  by  puol  evidence. 
BrmMT  T.  Btwrt,  814. 


5.  A  written  contract  cannot  be 
varied  by  proof  of  a  letter  from 
one  party  to  the  other,  of  a  prior 
date.    Co<m$  v.  Chamber*,  43U. 

6.  The  effect  of  a  bill  of  sale  trans- 
ferring all  the  interest  of  the  as- 
signor in  partnership  property, 
without  anything  in  ite  terms  to 
indicate  an  intent  to  transfer  only 
such  assets  as  may  be  enumerated 
in  an  inventory,  cannot  be  varied 
by  the  mere  omission  of  an  item 
from  the  inventory,  nor  by  ex- 
trinsic evidence  of  the  intention  of 
the  parties, — there  being  no  ques- 
tion of  fraud  or  mistake.  Cram  v. 
Union  Bank,  461. 

7.  Evidence  of  a  parol  agreement 
that  a  chattel  mortgag<^  suonld  not 
be  immediately  payaole,  is  not 
admissible  to  vary  its  effect.  Bal- 
tM  V.  Bipp,  78. 

8.  It  »eems,  that  when  it  appears  that 
a  paper  inquired  for  is  in  the 
possession  of  a  person  who  is  out 
of  the  State  at  the  time  of  trial, 
secondary  evidence  may  be  offered 
of  its  contents ;  although  no  search 
has  been  made  for  it  in  the  State. 
Such  proof  relieves  the  party  from 
proving  that  diligent  search  has 
Deen  made.  Branson  v.  TttthiU, 
206. 

9.  In  an  action  for  injuries  to  plain- 
tiff's premises,  a  photogrraph  of 
the  premises,  taken  at  the  time 
thev  were  in  the  condition  in 
which  they  were  put  by  defend- 
ant, is  admissible.  CouenM  v.  Hig- 
gins,  451. 

10.  The  admission  by  a  party  that 
an  account  examined  by  him  was 
correct,  is  admissible  in  evidence 
against  him,  although  made  dur- 
ing a  negotiation  for  settlement, 
and  coupled  with  an  offer  to  allow 
the  account  on  a  condition.  Bart- 
UU  V.  Tarbox,  120. 

11.  After  the  correctness  of  the 
items  of  an  account  has  been 
proved,  the  account,  and  entries 
and  vouchers  concerning  the  items, 
are  admissible.    lb, 

12.  One  whose  admission  is  adduoed 
in  evidence  against  him,  has  a 
riffht  to  have  all  he  said  upon  the 
subject  at  the  time  taken  together 
ana,  although  the  jury  are  not 
necessarily  bound  to  ^ve  equal 
credit  to  all  parts  of  an  admianon. 
it  is  not  proper  to  instmct  tbem. 
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in  effect,  tliat  Xhej  may  arbitrarilj 
believe  the  fact  admitted,  and  dis- 
believe the  reasons  for  it.  Barnes 
V.  Alien,  111. 
18.  In  an  action  af^inst  the  indorser 
of  a  promissory  note,  where  the 
defense  was  that  the  circumstances 
under  which  the  plaintiffs  obtained 
the  note  amounted  to  a  payment 
of  it  by  them,  for  the  benefit  of 
the  maker,  proof  tliat  the  maker 
had  previously  declared  that  he 
would  borrow  money  from  the 
plain tiffri  to  pay  the  note, — Held» 
inadmissible.  Craunse  v.  JFKtch, 
475. 

14.  The  declaration  of  the  maker  of 
a  note  that  the  same  is  paid,  not 
made  at  the  time  of  the  transaction 
which  constituted  the  payment, 
nor  made  in  the  presence  of  the 
holder,  should  not  be  received. 
lb. 

15.  A  conversation  between  copart 
ners,  to  the  effect  tliat  they  will 
make  a  profit  by  purchasing  a  cer- 
tain note,  directly  followed  by 
their  advancing  the  amount  of 
the  note  to  the  holder,  is  not  ad- 
missible in  their  own  favor,  as 
proof  of  their  intention  in  procur- 
ing the  note,  and  to  determine 
the  character  of  the  transaction. 
lb. 

16.  In  an  action  to  charge  a  married 
woman's  separate  estate  with 
money  borrowed  by  her  husband, 
upon  notes  made  by  her,  and 
delivered  to  him  for  the  purpose 
of  borrowing  it,  his  declarations 
that  she  borrowed  it  for  the  use 
of  her  separate  estate,  are  not 
competent,  in  the  absence  of  evi- 
dence that  he  was  authorized  to 
make  such  declarations.  Deck  v. 
Johnson,  497. 

17.  The  circumstance  that  persons 
professing  to  be  husband  and 
wife,  who  emigrated  hither  from 
abroad,  lived  here  in  that  relation 
for  several  years,  and  had  children 
who  were  acknowledged  as  the 
issue  of  such  a  marriage,  is  suffi- 
cient evidence  of  a  marria/re,  in 
fact,  even  though  it  may  have  the 
effect  to  invalidate  a  subsequent 
marriage.  Broicer  v.  Boicers,  214. 

18.  In  an  action  for  breach  of  prom 
ise  of  marriage*,  defendant's  dec- 
larations that  he  would  make  a 
good  home  for  plaintiff,  are  ad- 


missible as  part  of  his  conyeiBa- 
tions  with  plaintiff,  relied  on  to 
establish  the  promise  of  marriage. 
Bvtton  ▼.  MeCauley,  282. 

19.  Under  a  general  denial,  in  Bach 
an  action,  evidence  that  plaintiff 
drank  intoxicating  liquors  to  ex- 
cess, although  not  competent  as  a 
defense,  is  aamissible  in  mitigation 
of  damages,    lb. 

20.  Any  misconduct  showing  that 
plaintiff  would  be  an  unfit  com- 
panion in  married  life,  may  be 
given  in  evidence  in  mitigation  of 
damages.     Jb. 

21.  If  the  plaintiff's  intoxication 
was  connived  at  by  defendants, 
the  burden  of  proof  is  upon  plain- 
tiff to  show  such  connivance.    lb. 

22.  In  an  action  by  an  attorney  re- 
tained to  conduct  a  cause  pending 
in  court,  for  compensation  for  the 
services  employed,  evidence  that 
there  were  in  fact  no  merits  in  the 
case  he  was  engaged  to  present,  is 
irrelevant.     Case  v.  Hotchkiss,  824. 

28.  Nor  is  it  material  that  an  appeal, 
for  the  argument  of  which  he 
made  a  charge,  was  not  actually 
argued,    lb. 

24.  U  seems t  that  evidence  that  defen- 
dant, as  a  militia  officer,  had  com- 
manded firing,  and  that  one  of  the 
men  had  fired  a  gun  charged  with 
a  ball,  by  which  plaintiff  was 
wounded,  is  sufficient  to  maintain 
an  action,  whatever  precaution  the 
defendant  and  his  subordinates 
had  taken  to  provide  against  the 
accident.     Cattle  v.  Dvryee,  827. 

25.  Violent  conduct  of  the  prisoner 
in  the  presence  of  the  prosecutrix, 
and  immediately  after  consum- 
mating a  rape  upon  her,  is  admis- 
sible in  evidence  on  the  trial  of  an 
indictment  for  the  rape  and  for 
assault  with  intent  to  commit 
rape.     Conkey  v.  People,  418. 

26.  On  the  trial  of  an  indictment  for 
rape  committed  on  a  married  wo- 
man,— Held,  that  evidence  of  her 
husband's  statements,  made  in  her 
presence,  on  the  day  of  the  oflense, 
were  admissible  in  corroboration 
of  her  testimony,    lb. 

27.  Evidence  of  the  character  of  the 
prosecutrix  for  chastity,  must  be 
confined  to  what  is  generally  raid 
of  her  by  those  among  whom  the 
dwells  or  with  whom  she  is  chiefly 
conversant.      While  reputation  ia 
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l»;  EXECUTION. 

jl.  Tha   pluntiff,    ia   an    execution 

—.WW.  tea  traipa«  ia  ca-j     wrongfully  levied  on  property  ex- 

aftd    iajaxia^     piaiatiirtj     empt  by  law,  ia  liable  in  damages 

^       "*  '  itaacmplaj    therefor,  if  be  was  present  at  uie 

lery,  and  referred  the  officer  to 

hia  attorney  for  inatruction?,  and 

the  attorney  directed  the  lery  iu 

hia  preaenoe,  eren  though  he  him- 

aelf   took  no  other    part  in  the 

lery,  and  nerer  receiTed    either 

the  goods  or  the  proceeds  of  the 

sale.    Arnutrmiff  t.  Dubois,  8. 

wtik  the  eridcAce  of  treipBaa  on  2.  A  stipulatioa  admitting  that  he 

the  p<aiatiff*t  pacBiaea.     CMifSii     gave  no  directions  personally,  and 

▼.  Afffim^,  451.  took  no  part  in  the  lery,  doea  not 

W.  For  the  parpoae  ef  akowing  the!     exonerate  him.    76. 

off  honsebold  famitare  at  a  3l  The  direction  to  lery  execntion 

apoa  a  particular  subject,  being 
an  incident  to  the  obtaining  IW3-. 
meat  of  the  debt  by  legal  prooeas, 
when  a  partner  gires  such  direc- 
tion while  acting  in  the  collection 
of  a  debt  dae  the  partnership,  the 
presumption  is  that  he  had  the 
eoantenance   and   assent   of  the 
other  partner;  and  both  are  pre- 
sumptirely  liable  for  the  trespass, 
if  tha  lery  ia  wrongfoL  Chambers 
Y.  Clearwaier,  341. 
4  The  officer's  delay  to  take  possea- 
aion  of  goods  he  haa  leried  on, 
until  an  order  staying  proceedings 
ia  diasolred,  ia  not  an  abandon- 
ment of  the  lery.    Bond  v.  WUlei, 
165l 
5l  Tha  purchaser  at  a  wrongful  sale 
on  execution,  ia  thereby  estopped 
from  setting  up,  when  sued  for 
the    eonrersion,   that    he    acted 
merely  aa  agent  in  the  purchaae. 
BaiUs  V.  R&p,  7a 
DmTBiCT  COUXT,  2 ;  Lbvt,  1. 

EXECUTORS  AND  ADMINISTBA 
TORS. 

1.  The  will  gaTa  a  houae  to  an 
imbecile  aon  of  teatator,  and 
directed  that  an  executor  ahoald 
have  one  thonaand  dollars  per  an- 
num, and  ahonld  occupy  the  house 
with  the  aon,  and  pay  the  Joint 
honaehold  expanaea  ont  of  the 
beqaeata  to  the  son.  BM,  that  by 
the  death  of  the  son  before  the 
teatator,  the  latter  proTiaUma  be- 
came inopeatiTe,  and  tha  oonit 
eonld  not,  in  oonslndng  the  irill, 
award  tht  eiaentorncompflnwtlon 


1.  An  exception  to  the 


of 
not 


the  ffionnd  of  nk^tt^km 
kte£  Broo^fitU  Y.  Mem- 


2. 


if 

notatai 

21a 

In  an  action  agaiaat  a  OQUading 
agent  for  failing  to  have  a  note 
proteated,  wheieby  aararal  in- 
dorseri  were  diacfauged,  the  jadge 
ruled,  in  aaveral  diatinrt  propoai- 
tions,  that  eTidenoe  railed  on  by 
defendant  in  reapMCt  to  each  in- 
dorser,  to  eatabhah  n  waiver  of 
pioteat  and  notiee^  waa  not  auffl. 
dent  HM,  that  a  ainrie  excep- 
tion did  not  brinir  vp  » laview 
anor  in  one  ef  thaaa  pn^naltfaiaa, 
ttiB  otheia  brtng  coaaet   CbglUan 


unoBx. 


in  moner  in  addiliott  lo  tlie  one 
thooBand  dolkn.  Damndng  y. 
Marshall,  625. 

1  The  Boooeeaon  of  %  lemored  ad- 
miniBtntor,  wlio  were  «leo  inter- 
ested in  the  eetnte  as  legatees, 
filed  a  petition  before  the  anr- 
rogate,  prajing  an  aocoonting  bj 
their  predeoeeaor,  and  that  he  be 
•rdered  to  paj  orer  the  amonnt 
loand  dae.  Nearlj  ten  years  har- 
iig  elapsed  between  the  remOTsl 
an^  the  petition,  the  predeoesBor 
pleaded  tne  statate  of  limitationB. 
IBM,  1.  That  there  being  no 
aithoritj  for  a  petition  in  the  two 
ekaraeters  of  legatee  and  sueoes- 
sor  in  administration,  and  tlie 
relief  prayed  being  s'ach  as  ooald 
oalj  be  given  to  persons  interested 
in  the  estate  as  legatees,  the  pro- 
eeeding  mast  be  deemed  to  l>e  in- 
sCitated  bj  the  petitioners  in  that 
eliaracter.  2.  That,  so  regarded, 
it  was  barred  by  lapse  of  Ume. 
Clark  y.  jFI^,  9ti». 

^  The  coart  will  not  direct  assets 
to  be  retained  to  await  dieputed 
claims  not  in  litigatioD,  bat  leave 
the  execators  to  protect  them* 
selves  under  the  statute.  Downing 
y.  MarihaU,  525. 

4.  A  sorrogate's  decree  against  ex- 
ecutors who  are  indelytod  to  the 
estate  of  their  testator,  requiring 
them  to  pay  legacies  due  from  the 
estate,  whether  made  before  or 
after  their  removal  from  the 
executorship,  is  not,  without  pay- 
ment, satisfaction  of  the  legatee's 
claim  against  the  estate,  but  the 
sums  due  remain  undistributed 
assets.    Clapp  v.  Meserole,  862. 

5.  An  administrator  with  the  will 
annexed,  appointed  on  the  removal 
of  executors,  may  enforce  a  decree 
made  on  the  accounting  against 
such  executors.    lb. 

€.  Legatees  who  are  also  executors, 
cannot,  by  assigning  the  legacy, 
give  the  assignee  a  right  to  enforce 
payment  discharged  from  abate- 
ment for  advances,  or  for  assets 
misapplied,  or  debts  due  from 
them  to  the  estate.    lb. 

JuDOMSRT,  6;  Will,  7. 
EXTINGUISHMENT. 


FALSE  RETURN. 
Shxbiff,  9. 

FIXTURES. 
Will,  6. 

FORECLOSURE. 

COHTBACT,  4. 

FOREIGN  CORPORATIONS. 

Foreign  eofpofations  are  to  be 
deemed  "persons,"  within  the 
meaning  of  a  statate  relating  to 
taxation,  unless  a  different  intent 
is  indicated  b^  the  statutes.  Brit- 
ish Cammerctal  Lifs  Ins.  Oo.  y. 
Commissioners  of  taxes  S  Assess- 
ments, 19li. 

iHStTKAlTOE,  6. 

FORMER  ADJUDICATION. 

1.  Where  a  former  judgment  was 
pleaded  as  an  estoppel  to  proving 
certain  facts  in  a  subsequent  case, 
and  it  appeared  that  in  a  former 
suit  between  the  same  parties,  the 
existenoeof  such  facts  had  been 
set  up  at  the  trial,  but  it  did  not 
appear  that  any  proof  had  been 
ofiered  in  support  of  such  allega- 
tion of  fact,  nor  on  what  grouud 
the  defense  rested,  nor  on  what 
the  verdict  proceeded, — Held,  that 
the  former  judgment  was  no  bar 
to  an  inquiry  into  the  same  facts 

rn.  Colwell  V.  BleakUy,  400. 
brought  a  suit  against  the 
present  <!^fendants  and  D.,  to  set 
aside  a  sale  in  foreclosure,  for 
fraud  affBCting  the  title  under 
which  the  mortgage  was  given. 
While  the  action  was  pending,  the 
present  plaintiff  bought  the  mort- 
flage.  R.  afterwards  recovered 
judgment  that  the  sale  was  void 
for  fraud  in  the  mortgage.  HM, 
that  the  report  of  a  referee,  and 
the  judgment,  in  that  action,  were 
admissible  on  behalf  of  the  plain- 
tiff in  the  present  action,  which 
was  to  reeover  damages  for  fraud 
in  inducing  the  pla&tiff  to  buy 
the  mortgage ;  and  that  they  were 
conelttsive  on  the  defendant,  as  to 
the  focts  adjudged.  Craig  v.  Ward, 

AcqvnTAL;  JtPOMXirr. 
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FRAUD. 

1.  An  tgent,  emplojed  to  parcfaftse 
Undfl  at  a  tax  sale,  fraudulentlj 
purchaaed  in  hla  own  name,  and 
acquired  the  legal  title,  conceal- 
ing the  (act  from  hia  principals. 
Ho  then  made  an  ezecntorj  con- 
tract to  conver  the  land  to  the 
present  plaintiff,  reciting  in  the 
contract  liis  personal  knowledge 
that  one  parcel  of  the  land  was 
unoccupied,  and  stated  that  the 
title  to  that  lot  was  therefore  per- 
fect ;  and,  as  to  the  other  parcels, 
recited  service  of  notice  and  ex- 

riration  of  time  to  redeem.  Held, 
.  That  plaintiff  could  not  main- 
tain an  action  against  him  or  for 
damages  for  fraud,  it  appearing; 
that  the  principals,  although 
aware  of  ttie  facts  for  several 
jtfars,  had  talcen  no  measures  to 
avoid  the  title  claimed  bj  their 
agent.  2.  That  proof  of  the  falsity 
of  those  recitals  which  did  not 

{)uriM)rt  to  he  made  upon  personal 
knowledge,  —  without  sliowiug 
knowledge  of  the  falsity  on  the 
d«»fendant*s  part,  or  something 
etjuivalent,  and  plaintiffs  reliance 
on  the  truth  of  the  recitals, — 
would  not  sustain  an  action  for 
fraud.    Coimtock  v.  Ames,  411. 

d.  A  ailent  partner  who  did  not 
know,  nor  assume  to  know,  as  to 
tho  truth  of  a  statement  of  the 
ctMidition  of  the  firm  made  by  one 
of  his  copartners,  to  a  person  who 
pun*has«Hl  an  interest  in  the  firm 
on  the  faith  of  such  statement, — 
JiM,  not  liable  for  damages  to 
such  (lenion  arising  from  frand  in 
tlie  statement.  ChambeHin  v. 
rru*r.  388, 

8.  Where  a  person  makes  a  false 
statement,  not  knowing  that  it  is 
faltie.  out  knowing  facta  sufficient 
to  put  him  u(Hm  inquiry,  he  is 
iiahlt*  tor  the  c^tnsfieqnencee,  to  the 
same  extent  as  if  tie  had  actual 
knowKsigtv     Vniiff  v.  Ward,  454. 

I.  Althougli  a  purchase  of  goods  on 
ortxiit.  by  one  who  knows  himself 
to  l>e  insith-eiit.  is  not  necessarily 
fraudulent ;  yet  where  it  is  made 
with  pr%HvniVived  design  not  to 
pay.  it  is  fraudulent ;  and  this  de- 
sitfumay  be  inferred  from  circum- 
•tances,— auch  as  soon  afterward 
faUI«f •  without  any  intemediate 


eanse,  and  making  an  assignment 
with  unjust  preferences.  Byrd  v. 
Haa,ZS&. 

5.  Where  such  circnmstanoes  ar* 
shown,  the  question  of  fracd 
should  be  submitted  to  the  ju^. 
lb. 

6.  Upon  the  question  of  fraud  in  the 
purchase,  it  is  admissible  to  pr>ve 
the  value  of  the  assets  transferred 
by  the  assignment.    lb. 

7.  It  is  also  admissible  to  show  ihat 
the  assignment  was  fraudulen:  in 
fact,  and  that  it  was  the  intension 
of  the  buyer  when  he  purchssed, 
to  assign  and  prefer  fictitious 
claims  in  favor  of  his  friends.  Ih. 

8.  False  representations  made  af  the 
time  of  the  purchase  of  the  gXHls 
as  to  the  settlement  of  fo.nner 
debts,  and  also  statements  as  to 
the  buyer's  expectation  of  future 
ability  to  pay,  are  proper  to  sub- 
mit to  the  jury  on  the  question  of 
fraud.    Jh, 

9.  If  the  representation  to  one  part- 
ner of  wnat  his  associate  would 
do  if  present,  be  deemed  sufficient 

?:round,  within  the  rule  respecting 
raud,  to  avoid  a  contract  of  in- 
dorsement obtained  thereby,  the 
defrauded  firm  can  not  take  ad- 
vantage of  it  after  having  received 
and  retained  the  proceeds  of  the 
contract,  and  been  silent  for  near- 
ly three  months,  until  the  insol- 
vency of  the  maker  occurred. 
They  should,  at  once,  when  the 
real  facts  were  made  known  to  all 
of  them,  have  tendered  back  the 
money  received,  and  demanded  a 
return  of  their  note.  Brues  v. 
Diitenpart,  233. 

10.  Where  a  party,  having  a  cause 
of  action  to  reform  a  written  con- 
tract on  account  of  fraud  or  mu- 
tual mistake,  asugns  the  contract 
to  another,  himself  and  the  as- 
signee both  acting  under  the  same 
mistake  as  that  under  which  he 
first  entered  into  the  contract,  the 
assignee  may  maintain  an  action 
directly  against  the  ether  original 
party  to  the  contract,  to  Lave  it 
reformed  and  specifically  enforced. 
Beiiilig  V.  SmUh,  126. 

11.  Fraud  on  the  part  of  a  debtor  in 
inducing  sureties  to  sign  an  under- 
taking.Is  no  defense  to  am  action 
by  the  creditor,  agunst  them,  in 
the  absence  of  eTidenoe  that  1m 
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was  privy  to  the  fraud.     Coleman 
V.  Bean,  894. 
CoNTiiACTpQ;  Deceit;  Undebtak- 
INO,  1 ;    Vendor  and  Pua- 

CHASER,  6. 

GAMING. 

One  who  wins  from  a  clerk,  bj  gam- 
ing, the  inonej  of  his  employer,  is 
liable  to  the  employer  in  an  action 
for  money  had  and  received.  Caii- 
tidiere  v.  Beers,  833. 

HIGHWAYS. 

1.  The  statute  (1 B,  8.  521)  imposing 
penalties  for  encroachments  on 
the  public  highways,  applies  only 
to  such  as  have  been  laid  out  pur 
snant  to  the  statute,  leaving  tlie 
case  of  highways  established  by 
prescription,  to  the  common  law 
remedy  for  nuisance.  Doughty  v. 
BriU,  524. 

2.  Where  several  appeals  taken 
from  the  same  order  are  heard  to- 
frether,  the  referees  are  entitled 
to  but  a  single  per  diem  compen- 
sation.   DUosway  v.  Winant,  508. 

8.  Where  several  appeals  are  heard 
together,  the  applellants  are  joint- 
ly, not  jointly  and  severally,  lia- 
ble, for  the  fees.    id. 
Certiorari,  1. 

HUSBAND  AND  WIFE. 

1 .  A  stranger,  in  good  faith,  acting 
upon  a  wife's  complaint  of  her 
U.u8band*s  ill-usaffe,  may  lawfully 
aid  and  shelter  her.  Barnes  v. 
AlUn,  111. 

2.  It  makes  no  difference  that  the 
assistance  was  not  rendered  till 
the  day  after  the  complaints  were 
made.    lb. 

i1.  In  the  husband's  action,  in  such 
case,  there  is  no  presumption  that 
the  wife's  complaints  were  un- 
founded,   lb, 

4.  The  gist  of  an  action  by  a  hus- 
liand  for  enticing  away  his  wife  is 
the  loss,  without  justifiable  cause, 
nf  her  comfort,  society  and  ser- 
vices. Plaintiff  must  give  evi- 
dence, both  that  the  loss  was  not 
occasioned  by  the  voluntary  act  of 
the  wife  upon  justifiable  cause, 
and  that  it  was  occasioned  by  de- 
fendant without  any  real  cause. 


and  in  bad  faith  towards  plaintiff. 
Action,  2 ;  Evidence,  10, 17. 
INDICTMENT. 

1.  A  conviction  and  sentence  will  not 
be  reversed  because  the  indictment 
purports  to  be  found  by  twenty- 
four  grand  jurors,  if  objection  on 
that  account  was  not  taken  in  the 
court  below.  Conkey  v.  People, 
418. 

2.  An  indictment  under  the  statute 
(X.  1845,  p.  285,  c.  260,  §  2),  mak. 
ing  it  criminal  for  a  person  to  ad- 
vise or  procure  an  abortion,  is  not 
bad  for  the  reason  that  it  states 
"that  heretofore,  to  wit,  at  the 
time  and  place  aforesaid,  one  A. 
was  a  pregnant  woman,  and  that 
the  accus^,  with  the  intent  to 
produce  miscarriage,  did  advise 
and  procure  of  her  then  and  there 
to  take  certain  drugs,"  &c.  The 
whole  statement  may  be  under- 
stood to  relate  to  the  same  moment 
of  time,  and  it  sufficiently  shows 
an  advice  and  procurement  at  the 
time  specified  as  the  time  of  tak- 
ing.   Crichton  v.  The  People,  467. 

8.  B  seems,  that  under  an  averment 
in  an  indictment  of  recommending 
"Dr.  James  Clark's  pills."  evi. 
denoe  of  the  recommending  of 
"Dr.  Clark's  pills"  is  not  a  vari- 
ance,   lb. 

INJUNCTION. 

Sale,  4 ;  Trademark. 

INSPECTION. 

Sals,  0. 

INSURANCE. 

1.  The  receipt  by  insurers,  through 
their  general  agent,  of  renewal 
premiums,  taken  by  him  with 
knowledge  of  other  insurance  on 
the  same  property,  is  a  waiver  of 
the  requirement  of  the  policy  that 
formal  notice  of  any  such  insur- 
ance must  be  given,  and  an  in- 
dorsement maoe  on  the  policy. 
Carroll  v.  C/iarter  Oak  Ins.  Co., 
816. 

•2.  Nntwithstanrlinpr  a  provision  in 
the  policy,  that  no  condition  can 
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bo  walTed,  eseept  in  writing 
0ifl[ned  bj  the  wcretarjr»  a  oon 
ditlon  may  be  waived  by  parol,  bj 
tho  general  agent,  acting  within 
tiio  iH.*ope  of  hill  ageocy ,  enpecially 
wliere  tlie  act  can  be  regarded  aa 
ratified  by  the  company.    lb. 

%,  The  hw8  of  a  veiieel  insured 
ehouUl  be  deemed  effectnal  and 
certain  from  the  time  the  vesBel 
waa  M)  Injured  that  her  deatruc- 
tion  became  inevitable ;  and  the 
claim  for  damage  must  be  deemed 
to  have  then  attarhed,  although 
•he  wan  kept  afloat  for  nonie  time 
aftt«r  turh  injury.  Dnneat^  v. 
Grfntt  WeMfrn  Ins.  Co.,  5(tt. 

4.  Tliom*  wlio  had  an  Intereet  in  the 
Teem»l.  at  tlie  time  of  encli  fatal 
injury,  may  recover  upon  the 
policy,  notwitlittanding  tlie  fart 
of  Iheir  liaving  luboequently,  and 
before  the  alnlilng  of  tlie  veeeel. 
made  an  arai^nment  of  their  inter- 
e^tt  to  otliera  who  were  ignorant  of 
the  injury.     Ih. 

9.  Securltiea  deposited  by  an  inaur- 
ance  cimipany  with  the  comptrol- 
ler of  this  State,  at  the  capital,  in 
AUiany.  are  taxable  in  the  county 
where  the  comiiany  have  their 
priaci|)al  ofBce  or  place  of  buM- 
jieoi  within  thla  State.  BritM 
i\Hnm^rHtti  lA/f  Ins.  Co.  v.  Com- 
missu^H^rs  of  Taxes  and  Assess- 
mfnts^  1119. 

0.  A  foreign  c«^rpormtion  la  liable  to 
taxation  on  m«uiey  Inveeted  by 
them  in  •ecuriiie:*  (other  than 
Tnited  Sutea  etiKke^  wtiich  are 
de|^«ile\t  with  the  compt^)ller  of 
tlie  Stale,  as  a  ct>ndition  of  their 
iH'ina;  allowed  to  do  buslnem  a^ 
an  insurance  c«>mpany  here,  ae 
pree^^riUni  bv  tlie  act  of  1853.  L, 
lS.\a.  S9:i.  c'  4(11.  $  Vi;  for  it  ie 
money  invented  in  their  busineea. 
within  the  meaning  of  the  act  of 
1955.  L,  19».  44,  c.  87.  §  1.    76. 

INTEREST, 

Acconrr ;  MovroaoB,  & 

INTERRIK)  ATORIES. 

8rm.BXBirrART  PRocBSDimw.  3. 

issrEs. 

▲rru.v: .  4. 


jmxiR. 

JUDOXEXT,  1. 

JUDGMENT 

1.  A  jud^^ent  attempted  to  be  ren- 
dered by  a  ju«lge,  who  is  disquali- 
fied by  reason  of  consanguinity 
with  one  of  the  parties,  is  utterly 
void,  and  inca|)able  of  bt^ing  made 
good  by  any  omission,  waiver,  or 
consent.  Chambers  v.  CUantaUr, 
341. 

2.  In  the  absence  of  any  special  pro. 
vision  to  the  contrary,  a  Ju(lgni»*iit 
in  an  action  against  a  debtor  an*! 
the  receiver  of  his  estate,  e^uU- 
lishing  a  claim  against  the  del»ti>r. 
and  directing  the  receiver  to  ]ny 
the  same,  simply  determines  the 
validity  of  the  claim,  and  does  nm 
give  it  preference  over  other  debts. 
Clark  V.  Bmckicap,  351. 

8.  A  judjrmeut  d«>e8  not  extincrnisli 
the  original  claim  on  which  it  wa^ 
recovered,  if  it  was  n-covered.  uni 
against  the  principal  debti»r,  liut 
against  one  standing  in  the  |vi>i- 
tion  of  a  surety.     Cl^tpp  v.  Mcst'- 

rou,  mz. 

4.  The  rule  that  the  parties  to  an 
action,  and  all  who  are  in  privity 
with  them,  are  bound  by  the  judi;- 
ment,  applies  as  between  co-de- 
fendants, or  between  defendants 
and  those  purchasiuuf  pedente  iUe, 
as  well  as  between  adverse  partie.s. 
Craig  V.  Ward,  454. 

5.  A  decree  made  u}K>n  a  bill  filed  by 
a  legatee  in  behalf  of  himself  and 
all  other  legatees  who  might 
come  in,  &C.,  is  not  conclasive  us 
against  such  other  legateen,  being 
infants,  as  did  not  actually  come 
In  and  become  parties  to  the  suit. 
BrofC^r  v.  Bowers,  214, 

(L  C^4>nse4|uently,  the  executor  is  still 
at  liberty  to  contest  the  claim  nf 
suck  legatees,  althou<rh  it  waa  de- 
clared established  by  the  decree 
in  that  anit.    A, 

7.  A  judgment  in  a  jnatiee's  oonrt, 
in  an  action  for  trespass  iu  enter 
ing  plaintifTs  land  to  abate  an  al- 
leged nnisanoe.  oonsisiing  In  turn- 
ing a  stream  of  water  on  to  de- 
fendant's lami,  la  adminlbl^,  an  i. 
iisrtmUt  enaeloslve.  in  an  ainiou 
by  definidant  tn  recover  daiuagtm 
for  tka  naiaance,  if  both  wctiuBa 
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inTolTe  the  same  iMoes.    Bawyer 
y.  Schofield,  177. 
Afpkal,  1,2;  Ck>imM8iON  of  Judo- 
MBNT,  1,8;  District  Court,  1 ; 
FoRMBR   Adjudication; 
New  York  (City  of)  1 ; 
Pledge,!;  Sufflb- 
mshtart     Pbo- 
T  cbkdinob,  4. 

JURISDICTION. 

The  actual  line  of  low  water  mark 
on  the  Brookljn  aide  forma  the 
hoandary  of  territorial  jarifidic- 
tion  of  the  citj  of  Brookljm  in 
that  direction.  The  AOarUie  Dry 
Dock  Co.  T.  The  CUp  of  Brooklyn, 

Sbbvice  and  Pbocbss. 

JUSTICE'S  COURT. 

1.  In  an  action  in  a  jnatice's  court 
for  injuriee  to  real  property,  if  the 
title  of  neither  party  is  diaputed, 
eridence  given  concerning  title 
does  not  oust  the  justice  of  juris- 
diction.   Bowyer  v.  Sehofiela,  177. 

2.  The  question  where  a  stream 
ought  to  run  does  not  necessarily 
involve  title.    lb. 

LEGATEEa 

EXSCUTORB  AND    ADMINI3TEATOR8, 

2, 6 ;  JuDeMBOT,  5. 
LEVr. 

1.  To  constitute  a  valid  levy  on  per- 
sonal property,  even  as  against  a 
Bubseouent  bona  fide  purchaser 
for  value,  it  is  not  necessary  that 
the  officer  take  and  retain  manual 
possession.  It  is  enough,  if,  when 
the  property  is  in  the  view  of  the 
officer  and  under  hia  control,  he 
declares  that  a  levy  is  made,  and 
makes  a  memorandum  thereof. 
B4Md  V.  WiUei,  165. 

2.  The  rules  as  to  a  valid  levy,  on 
personal  propertv,  both  as  against 
the  debtor  and  those  claiming  un- 
der him  are,  that, 

1.  The  property  must  be  in  the 
view  and  under  the  control  of  the 
officer. 

2.  The  officer  must  take  posses 
frifltt^  either  by  removing,  or  oj  -an 
ocBl  dMlaniioa  that  a  levy  is  in^ 


tended,  aud  that  the  officer  claims 
to  hold  the  goods  under  such 
levy. 

3.  An  inventory,  or,  at  least  a 
memorandum  of  the  levy,  should 
be  made  at  the  time. 

4.  Leaving  the  goods  in  the  pos- 
session of  the  debtor  until  the 
sale,  is  at  the  risk  of  the^officer 
but  does  not  invalidate  the  levy. 
lb. 

3.  To  make  a  levy  of  an  attachment 
on  real  property  eflfectual,  even  as 
agidnst  a  bona  fide  purchaser,  it  it 
not  necessarv  that  the  sheriff 
should  actually  take  possession  of 
the  property.  Burkhardt  v.  Mc- 
CleOan,  263. 

4.  It  is  enough  if  he  duly  makes 
and  returns  an  inventory,  as  re- 
quired by  the  statute ;  and  it  is 
not  essential  for  this  purpose  that 
he  even  go  upon  or  see  the  land. 
lb. 

Execution,  1. 

LICENSE. 

1.  A  parol  license  to  do  an  act  on 
the  land  of  tlie  licensor,  given 
without  a  consideration,  may  be 
revoked  at  any  time,  even  though 
the  licensee,  acting  under  the 
license,  and  with  the  knowledge 
and  acquiescence  of  the  licensor, 
has  made  valuable  and  expensire 
erections  on  the  land,  which  would 
be  useless  to  him  in  case  the 
license  were  revoked.  Babeoek  v. 
Utter,  27. 

2.  This  is  not  a  case  for  the  applica- 
tion of  the  doctrine  of  equitable 
estoppel.    lb. 
Adtersb  Possession  ;  Sale,  3. 

LIMITATIONS. 

1.  Although,  where  there  are  succes- 
sive owners  of  the  cause  of  action 
for  equitable  relief,  and  the  right 
to  prosecute  arises  in  the  time  of 
the  first,  the  period  of  limitation 
commences  at  that  time,  and  con- 
tinues attached  to  the  demand 
during  the  several  subsequent 
changes  of  both ;  and  when  the 
statute  period  is  elapsed,  the  de- 
mand is  barred,  though  the  last 
proprietor  had  recently- acquired 
his  right;  vet, if  the  first  legal 
proprietor  of  the  claim  is  a  tmateo 
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hmving  no  Intereflt,  the  caase  of 
•ctioQ  (In  thiB  case  the  light  to 
foreclose  a  mortgage)  may  be  re- 
mitted as  vesting  in  the  ceitui  que 
trust ;  and  if  she  were  then  under 
the  disability  of  infancy,  the  stat- 
ute does  not  begin  to  run  as 
against  her  until  majority.  Buek- 
hn  V.  BuckUn,  242. 
2.  Where  a  sheriff,  acting  under 
numerous  attachments  against  the 
same  debtor,  makes  successive 
collections  and  sales,  the  statute 
of  limitations  does  not  begin  to 
run  against  one  of  the  attaching 
creditors  the  moment  the  sheriff 
has  collected  enough  to  satisfy 
the  first  process.  Tlie  fund  so  re- 
ceived may  be  regfarded  as  single 
and  entire,  and  it  may  be  regarded 
as  the  right  and  duty  of  the  sheriff, 
in  such  cases,  to  retain  the  fund 
until  the  whole  is  collected,  and 
conflicting  claims  of  priority  are 
determined.     Davy  v.  FUld,  490. 

EXBlUTOKS  AND  ADMINI8TaATOR8,2. 

MARRIAGE. 


5. 


Evidence,  17. 
MERGER. 


1.  An  assignment  of  a  decree  of  4, 
foreclosure  to  the  grantee  of  the 
equity  of  redemption  will  not 
operate  as  a  merger,  if  the  intent 
that  it  sliall  not,  be  expressed 
therein.     Binsse  v.  Paige,  138. 

2.  A  conveyance  of  the  equity  of  re- 
demption in  land,  to  the  mortgagee 
thereof,  after  he  has  transferred 
the  mortgage  held  by  him  to  a 
third  perscm,  as  collateral  security 
for  payment  of  a  debt,  does  not 
mervre  the  mortgage.    Campbell  v. 


MILITIA. 

Officer. 

MINISTERIAL  ACT. 

District  Court,  3. 

MONEY  RECEIVED. 

Where  one  receives  the  money  of 
another,  and  has  not  the  rifht  con- 
scientiously to  retain  it,  uie  law 


implies  privity,  and  a  promise  to 
repay.    Oauiidiere  v.  Been,  333. 
Gaming. 

MORTGAGE. 

1.  Wliere  the  rights  of  creditors  do 
not  interfere,  a  father  may  make 
a  voluntary  provision  for  his  child ; 
and  a  mortgage  to  a  trustee  for 
this  purpose  is  deemed  an  executed 
contract,  which  is  as  valid,  against 
his  heirs,  as  a  transfer  for  full 
pecuniary  consideration  would  be. 
BuckUn  V.  BuckUn,  242. 

2.  Such  provision  may  be  made  by 
means  of  a  mortgage,  because  that 
is  an  executed  conditional  transfer 
of  the  real  estate  mortgaged,  a 
suit  for  foreclosure  not  being  an 
action  to  enforce  a  contract  but  an 
equitable  proceeding  to  cut  off  the 
right  to  redeem.     lb. 

3.  A  mortgage  upon  real  property, 
executed  to  the  mortgagee  in  trust 
to  collect  and  apply  the  principal 
and  interest,  is  a  trust  in  personal 
property ;  and  if  the  trust  is  per- 
fectly defined,  so  as  not  to  rest  in 
the  discretion  of  the  trustee,  his 
executor  may  maintain  an  action 
for  the  foreclosure  of  the  mort- 
gage.   Bunn  V.  Vauglian,  253. 

In  such  an  action  a  passbook 
kept  by  the  deceased  trustee,  con- 
taining entries  of  payments  of 
interest,  may  be  admitted  in  evi> 
dence.    lb. 

A  mortgage,  though  without  the 
word  "appurtenances"  or  its 
equivalent,  covering  land  on 
which  there  is  a  mill  worked  by 
water-power,  brought  by  a  water- 
course over  adjoining  lands,  passes 
the  mortgagor's  right  in  the  mill 
and  water-power.  Babcock  v.  VtUr, 
27. 

6.  A  bond  and  mortgage  given  to  a 
building  association  is  notusarious 
because  it  requires  the  payment 
of  interest  on  the  whole  principal, 
and  also  the  monthly  reduction  of 
the  principal  bv  the  payment  of 
installments,  which  installments 
are  to  be  made  a  fund  to  be  divided 
among  the  members  of  the  asso- 
ciation. OUg  BuUdimg  d  Loan  Co, 
V.  F\Uty,  347. 

7.  A  purchaser  or  mortgagee  of  land 
cannot  avoid  a  prior  leoorded 
mortgage,  on  the  gronnd  thai  mn 
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assignment  of  each  mortga^  was 
unrecorded.  CampbeU  t.  Vedder, 
295. 

8.  A  conveyance  expressed  to  be 
sabject  to  amortffagfe,  bat  without 
any  stipulation  that  the  jj^rantees 
shall  paj  it,  leaves  the  grantor 
primaril/  liable  for  a  deficiency. 
BiMse  V.  Paige,  138. 

9.  The  facts  that  the  mortgagee,  on 
assigning  a  decree  of  foreclosure 
which  he  has  obtained,  covenants 
with  the  assignee  that  the  decree 
shall  be  paid,  and  the  assignee  ac- 
cepts the  assignment  for  the  ex- 
press purpose  of  applying  any 
surplus  that  shall  remain  after  a 
sale,  to  pay  the  assignor's  indebt- 
edness, does  not  modify  the  pri- 
mary liability  of  the  mortgagor 
in  case  of  a  deficiency.    lb, 

MOTION. 

New  Trial,  1 ;    New  York  (City 

of),  1. 


MUNiaPAL  CORPORATION. 


i 


1.  A  contractor  employed  for  the 
making  of  a  local  improvement, 
the  expense  of  which,  under  the 
charter,  must  be  assessed,  not  upon 
the  city  at  lar^,  but  only  on  the 
property  benented,  cannot  main- 
tain an  action  for  his  compensa- 
tion, against  the  municipal  corpo- 
ration, directly  on  the  contract,  to 
recover  a  judgment  which  shall 
be  a  charge  upon  the  general  re- 
sources of  tne  city.  If,  however, 
the  council  or  officers  of  the  city, 
having  power  to  raise  the  neces- 
sary funds  by  assessment,  neglect 
to  do  so,  the  action  will  lie  upon 
the  ground  of  negligence.  BcUd- 
win  V.  City  of  Oswego,  63. 

2.  Under  a  charter  requiring  that 
the  expenses  of  local  improve- 
ments be  assessed  upon  the  real 
estate  benefited,  and  that  such 
improvements  must  be  petitioned 
for,  or  consented  to,  by  a  majority 
of  the  persons  whose  names  ap- 
pear upon  the  assessment  roll,  it 
irt  competent  for  the  owners  of  a 
part  of  the  lands  benefited  to  pe- 
tition for  the  improvement,  and 
consent  that  the  whole  expense  be 
assessed  on  their  lauds;  and  an 


assessment  made  accordingly  will 
be  valid.  lb. 
8.  The  charter  of  Oswego  (L.  1848, 
p.  170,  c  116),  forbids  the  common 
council  to  create  any  obligation 
whatever  on  the  part  of  the  city 
which  should  not  be  payable  with- 
in the  year,  and  could  not  be  dis- 
charged from  the  income  of  the 
year ;  and  forbids  them  to  make 
appropriations  for  expenses,  not 
especially  provided  for,  beyond  a 
certain  limit. — Held,  that  these 
provisions  did  not  restrict  the  cor- 
poration from  making  expendi- 
tures for  local  improvements,  to 
be  reimbursed  by  assessments  on 
the  property  benefited,  nor  from 
making  a  contract  for  the  con- 
struction of  such  improvements, 
which,  by  its  terms,  was  not  paya- 
ble within  the  year.  BcUdmn  v. 
City  of  Osu>ego*^. 

New  York  (City  of),  1. 

NEQLiaENCE. 

1.  An  error  of  judgment,  in  step- 
ping upon  a  railroad  track,  in  an 
emergency,  if  the  proof  is  not 
clear  as  to  the  elements  of  time 
and  space  on  which  such  judg- 
ment was  based,  should  not  be 
held  negligence  as  matter  of  law, 
but  the  question  should  be  left  to 
the  jury.  Bernhard  v.  Rensselaer 
A  Saratoga  B.  B.  Co.,  131. 

3.  Even  where  it  is  apparent  from 
the  evidence  that  the  collision  was 
not  caused  by  the  negligence  of 
defendants,  yet  if  the  evidence  is 
confiicting  on  the  question  wheth- 
er the  injury  was  not  augmented 
by  their  negligence,  a  venlict  for 
plaintiff  should  not  be  set  aside. 
lb. 

Officer;  Railroad  Company,  5, 
6, 7, 9 ;  Trial,  1. 

NEW  TRIAL. 

1.  On  amotion  for  a  new  trial  on  the 
ground  of  newly  discovered  evi- 
dence, there  must  be  an  affidavit 
of  the  witnesses  who  will  give  the 
new  evidence,  stating'  tliat  they 
are  ready  to  swear  to  the  facts. 
Adams  v.  Bush,  7. 

8.  Where  the  evidence  given  in  sup- 
port of  a  defense  is  wlioUy  insuffi- 
cient, a   new  trial    will   not    be 
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Ifrmntad  for  the  errora  in  admis- 
•ioo  of  eridance  offered  merelj  to 
rebut  or  &Toid  sach  defease. 
Bronsnn  v.  TutkiU,  300. 

3.  On  revtTsinj?  a  judgment  for  er- 
ror, aod  orderinf^  a  uew  trial,  the 
ourt  are  not  authoriaed  to  make 
it  a  condition  that  ttvtimonj  al 
nadr  taken  may  be  read  in  evidence 
uptin  the  new  tria].  The  new  trial 
beinjr  a  matter  of  rii^ht.  the  party 
ia  entitled  to  it  without  qualifica- 
tion.    Brues  v.  Davenport,  2i]S. 

4.  On  reTeming  a  judgment,  a  new 
trial  will  not  be  ordered, if  no  pos- 
sible proof,  under  the  issue,  can 
entitle  respondent  to  judgment. 
Barkhardt  v.  MeCUUan,  203. 

NEW  YORK  (CiTT  OF). 

1.  Under  the  act  of  1859  (L.  1850,  p. 
1127.  c.  480,  g  5),— allowing  the 
comptroller  of  the  citj  of  New 
York  to  vacate  judgments  against 
the  citj  obtained  by  collusion  or 
founded  in  fraud,  and  notwith- 
sUnding  the  act  of  1863,  p.  400,  c 
227,  giving  the  exclusive  right  to 
the  corporation  counsel  to  appear 
for  the  city, — the  supreme  court 
liave  power  to  grant  such  a  mo- 
tion, made,  on  belialf  of  the  comp- 
troller, by  counsel  (other  than  the 
corporation  counsel)  employed  by 
him  under  direction  of  the  com- 
mon council.  Baldwin  v.  Mayor, 
At,  of  New  York,  75. 

2.  An  order  of  the  court  at  general 
term,  affirming  an  order  vacating 
a  judgment  on  such  a  motion,  is 
in  the  discretion  of  that  court,  and 
cannot  be  reviewed  here.    Ih, 

NONSUIT. 

Neoligrnce;  Railroad  Com- 
panies. 0 ;  Trial,  1-3. 

NOTICE. 

Service  and  Proof,  2. 

NUISANCE. 

IIlOnWAYB,  1. 

OFFICER. 

The  commanding  officer  of  a  regi- 
ment may  be  held  liable  in  dam- 


ages for  injnry  eanaed  to  a  peraoB 
in  a  crowd  of  apeetators  by  a 
musket  ball  fired  by  one  of  the 
men  under  his  command  during  a 
parade  or  drill,  the  order  to  fire 
not  being  required  by  his  public 
duty,  and  he  not  bein^  proved  to 
have  taken  sufficient  care  to  see 
tliat  his  intention  that  nothing 
but  blank  cartridsres  should  b« 
fired  should  be  effectually  com- 
plied with  by  every  man.  Ca$Ue 
V.  Burpee,  327. 

DurrRiCT  Court,  3. 

ORDERS. 

Appeal,  1,2 ;  Supplementary  Pro- 
ceedings, 2. 

PARENT  AND  CHILD. 

Mortgage,  1. 

PARTIES. 

One  to  whom  a  contract  for  payment 
of  money  is  assigned,  in  trust  for 
one  who  had  made  advances  to  the 
assignor,  may  sue  thereon,  as  trus- 
tee of  an  express  trust,  under  sec- 
tion 113  of  the  Code.  Cummint  v. 
Barkaiow,  470. 

Former     Adji^ication  ;     Insur- 
ance, 4 ;  Judgment,  4,  5  ; 
Partnership,  2. 


PARTNERSHIP. 

1.  W.  bought  all  the  interest  of  M. 
in  the  property  of  the  firm  of  R.  & 
M.,  and  then  formed  a  partner- 
ship with  R,  agreeing  to  put  in 
all  the  property  he  received  from 
M.  Hdd,  that  a  bank  deposit  in 
the  name  of  R.  &  M.,  of  which 
both  parties  were  ignorant  at  the 
time,  became  the  partnership 
property  of  the  new  firm  W.  &  K. 
Oram  v.  Union  Bank,  401. 

2,  VVlien  one  copartner  sells,  in  his 
own  name,  partnership  property, 
with  warranty,  to  one  who  does 
not  know  that  it  is  not  his  individ- 
ual property,  an  action  maj  be 
maintained  against  him,  for  a 
breach  of  the  warranty,  withoat 
joining  the  other  oopartner.  Cott' 
tMham  V.  Laiktr,  498. 

Bill  of  Sale  ;  ExBCUTKHi,  3. 
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PARTY  WALL. 

Uoder  MS  ai^reement  between  own- 
ers of  adjoining  lota,  that  one  maj 
build  a  wall  upon  the  boundary 
line,  partly  on  each  lot,  and  that 
the  other  and  his  assipfns  shall 
pay  a  portion  of  its  value,  when- 
ever it  shall  be  used  by  them  as  a 
partv  wall,  the  grantee  of  the  lot 
of  the  builder  may  recover  from 
the  grantee  of  the  other  lot,  when- 
ever the  latter  makes  use  of  the 
wall  as  a  party  wall.  Under  such 
an  agreement  the  payment  is  to 
be  deemed  due  to  the  one  whose 
property  is  taken  and  used,  al- 
though the  agreement  and  the 
deeds  may  not  explicitly  direct  the 
payment  to  be  mftde  to  him. 
Br<ncn  v.  PerU»,  827. 

PAYMENT. 

Where  a  payment  is  made,  even  by 
Judgment  of  the  court,  without 
directing  its  application  as  be- 
tween several  securities,  the  court, 
in  subsequently  determining  the 
application,  should  do  so  upon 
equitable  principles,  and  Is  not 
bound  to  apply  the  payment  to 
the  elder  security.  Campbell  v. 
Vedder,  295. 

EzaCUTOaS  and  ADMINISniATORS,  4. 

PLEADING. 

In  an  action  against  an  indorser  of 
negotiable  paper,  the  complaint 
must  state  the  facts  necessary  to 
charge  him  as  such  ;  and  an  aver- 
ment of  demand  and  notice  is  not 
dispensed  with  by  giving  a  copy 
of  the  instrument  and  allegiog  tnu 
sum  due,  in  the  short  form  allowed 
by  section  162  of  the  Code  of  Pro- 
cedure, for  pleading  instruments 
for  the  payment  of  money  only. 
Cankling  v.  Gandall,  423. 

AurasFois  Acquit  ;   Indigtmbnt. 

PLEDGE. 

1.  A  creditor  made  an  accommoda' 
tion  nc»te  for  the  benefit  of  his 
debtor,  and  the  debtor  pledged  it 
lie  fore  maturity  with  a  third  per- 
il* >ii  ns  security  for  a  trifling  loan. 
Aft«*r  maturity  the^  ple.igee  re- 
cti vtri^  Judflrment  upon  it  against 
tile  maker,  by  default.  The  debtor 


then  induced  the  present  defend- 
ant to  reimburse  the  pledgee  the 
amount  of  his  loan  and  costs  and 
interest,  and  to  take  an  assign- 
ment of  the  whole  judgment  in 
part  payment  for  property  which 
the  defendant  thereupon  transfer- 
red to  the  debtor.  Held,  that  since 
the  plaintiff  in  the  judgment  was 
only  a  pledgee  and  ImmI  been  re- 
paid, and  since  the  debtor  himself 
could  not  enforce  the  judgment 
against  the  maker  of  the  note,  the 
present  defendant  as  assignee 
stood  in  no  better  position,  and 
could  only  enforce  the  judgment 
to  the  extent  of  the  sum  advanced 
to  reimburse  the  pledgee.  Bljfden- 
burgh  V.  Thayer,  156. 
2.  The  plaintiff  was  not  estopped  by 
his  omission  to  set  up  his  defense 
in  the  action  on  the  note.    Jb. 

POWEBa 

The  wUl  directed  the  executors  to 
operate  certain  factories,  which 
constituted  a  part  of  the  residuum 
devised  to  them  in  trust,  during 
the  limitation,  or  so  long  within 
that  period  as  in  their  discretion 
could  be  done  without  injury  to 
the  interests  of  the  estate.  Held, 
that  this  did  not  imply  a  power  to 
sell,  before  the  expiration  of  the 
period  limited,  but  only  gave  a 
discretion  to  suspend  business. 
Downing  v.  Marshall,S26, 

Trusts  and  Tbustsxs;  Will,  2. 

PRECEPT. 
Sufplemkntart   Procbkdikos,  2. 

PRINCIPAL  AND  AGENT. 
Bbokkr  ;  Insurance,  2. 

PRISONERS. 

1.  The  suspension  of  civil  rights  de- 
clared by  2  R.  S.  701,  §  19,  to  be 
the  effect  of  a  sentence  to  State 
prition,  does  not  give  the  convict 
any  immunity  from  actions,  nor 
suspend  tlie  rights  of  otherd. 
Davie  v.  Duffle,  4»6. 

2.  The  statute  allowing  such  prison- 
ers to  be  proceeded  against  as  ab- 
sent debtors^  is  not  exclusive  of 
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the  ordinarj  remedy  by  action. 
lb. 

PROBATE. 

Will,  1. 

PROCESS. 

Escape  ;  Service  and  Proof,  1. 

PROMISE  OF  MARRIAGE. 

Evidence,  18. 

PROTEST. 

Bills,  Notes  and  Checks,  4. 

QUESTIONS  OF  LAW  AND  FACT. 

The  question  which  of  two  instru- 
ments, on  the  same  subject,  but 
not  referring;  to  each  otlier.  one 
being  undatai,  was  first  executed, 
is  a  question  of  fact.  Coons  v. 
Chambers,  439. 

Trial,  1. 

QUESTION  OF  TITLE. 

Justice's  Court,  2. 

RAILROAD  COMPANIES. 

1.  A  contract  for  the  operation  by 
one  railroad  company,  of  a  road 
owned  by  another,  for  the  mutual 
benefit  of  both,  provided  that  one 
was  to  furnidh  the  road,  and  the 
other  the  rolling  stock  and  motive 
power,  and  that  uniform  rates  of 
tolls  and  fares  should  be  fixed 
annually  by  agreement,  and  the 
latter  company  were  to  pay  the 
former  two-thirds  of  the  receipts, 
. . . ."  such  additional  charges  by 
way  of  discrimination  as  should 
be  made  for  short  distances  for 
motive  power,  not  to  be  included 
in  the  term  receipts." 

Held,  1.  That  the  rates  of  tolls 
and  fares  oootemplated  were  to  be 
uniform  in  the  sense  of  not  flfic- 
tuating,  but  not .  necessarily  uni- 
form in  the  sense  of  proportion  to 
the  distance  of  transportation. 

2.  That  the  additional  discrimi- 
mitive  charires,  contemplated  by 
the  exception,  were  only  such  as 
•hoold  be  impooed  by  the  company 


furnishing  the  motive  power,  for 
that  power,  for  short  distances, 
and  in  addition  to  the  discrimina- 
tive charges  contained  in  the  table 
of  uniform  rates.  The  Blassbfirgh 
it  Corning  fc.  R.  Co.  v.  The  Tioga 
B.  B.  Co.,  149. 

2.  The  indebtedness  of  contractors 
to  laborers,  for  which  a  railroad 
company  may  be  held  liable,  by 
notice  under  section  12  of  the  gen- 
eral railroad  law  {L.  1850,  p.  211, 
o.  140), — which  gives  laborers  a 
remedy  agiunst  the  company  for 
demands  on  contractors, — is  that 
only  which  accrues  from  the  per- 
sonal labor  of  the  claimant  (per- 
haps including  that  to  which  by 
law  he  is  entitled,  such  as  that  of 
a  minor  child),  with  implements 
used  by  him,  for  which  no  extra 
charge  is  ordinarily  made.  Atrh- 
erson  v.  Troy  dt  Boston  B.  B.  Co., 
13. 

3.  A  laborer  employing  his  own 
teams  and  an  assistant,  under  an 
agreement  therefor  with  the  con- 
tractors, cannot  recover  against 
the  company  for  the  services  of 
the  teams  or  the  assistant;  nor 
ran  he  recover  even  for  his  own 
personal  services,  unless,  perhaps, 
where  his  agreement  for  his  own 
services  was  separate.    lb. 

4  If  the  laborer  has  so  dealt  with 
the  contractor  that  any  portion  of 
an  entire  demand  is  not  within 
the  statute,  then  his  remedy  is 
against  his  employers  upon  the 
contract  alone,    lb. 

5.  In  an  action  against  a  rail- 
road company,  by  a  passenger  in- 
jured in  alighting  from  a  train, 
the  fact  that  the  name  of  the  sta- 
tion was  not  announced,  and  that 
the  stop  was  very  brief,  and  simi- 
lar circumstances.— considered,  in 
determining  whether  the  passen- 
ger was  negligent  in  the  manner 
of  alighting.  Dickens  v.  Jf,  F. 
CentralB.B.Co.,!M. 

G.  Plaintiff,  who  lived  witMn  a  few 
rods  of  the  ndlroad,  stopped  his 
team  upon  the  track,  while  driving 
across  it,  and  in  consequence  of 
his  thus  stopping  without  looking 
out  for  the  train,  which  he  might 
have  seen,  before  reaching  the 
track,  if  he  had  taken  due  care, 
was  run  over.  EM,  a  clear  case 
of    contiibtttoiy  negUgtence,  ani 
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that  it  was  the  duty  of  the  jad^e 
on  proof  of  these  facts  to  gnnt  a 
nonsuit  or  direct  a  verdict  for  de- 
fendants. Brooks  V.  Buffalo  it 
Niagara  FaiU  R.  R.  Co.,  212. 

7.  It  is  well  settled  that  a  railroad 
company  is  bound  to  manage  their 
road  and  machinery  with  the 
utmost  care  and  vigilance ;  and 
that  the  freedom  from  negligence 
which  is  required  of  a  plaintifi' 
involves  only  that  ordinary  pru- 
dence and  attention  which  sensi- 
ble meu  are  accustomed  to  give  in 
similar  cases.  Cook  v.  N.  N.  Cen- 
tral R,  R.  Co.,  482. 

8.  The  inconvenience  to  a  railroad 
company,  from  goods  being  left  in 
their  freight  cars  standing  in  the 
public  hignway,  during  the  unrea- 
sonable delay  of  the  consignee  to 
remove  the  g[oods,  constitutes  only 
a  claim  in  the  nature  of  demur- 
rage ;  and  the  company  have  no 
lien  on  the  goods  for  the  payment 
thereof.  (Mrnimelin  v.  H.  T.  d 
Harlem  R.  R.  Co.,  472. 

9.  The  driver  or  brakeman  of  a 
horse  car  is  actiog  in  the  line  of 
his  duty  in  assisting  the  young  and 
infirm  on  and  off  the  car ;  and  the 
company  are  liable  to  a  passenger 
the  driver  was  so  assisting,  for  in- 
Jury  caused  to  him,  before  he  ever 
got  on  the  car,  by  tlie  driver's 
negligence  in  not  stopping  the  car. 
Drew  V.  Sixth  Ate.  R,  R.  Co.,  556. 

Nboliokncs,  1. 

RAPE. 

Evidence,  25, 27. 

RECEIVERS. 

The  rule  that  the  title  of  a  receiver 
dates  only  from  the  filing  of  the 
order  of  his  appointment,  does  not 
apply  to  a  chose  in  action.  The 
filing  of  a  bill  to  set  aside  the 
debtor's  assignment,  if  followed 
by  the  appointment  of  a  receiver 
and  a  decree  granting  the  relief 
asked  for,  creates  a  lien  on  all  the 
chtises  in  action  held  by  the  as- 
signee, which  is  not  liable  to  be 
defeated  by  a  cross  judgment  re- 
covered by  the  debtor  in  such 
chose  in  action,  against  the  as- 
signor.    Clark  V.  Broekicay,dl^l. 

JUDOMBHT,    2. 

38 


RECORDING  DEEDS. 

The  words  "subsequent  parcliaser,** 
in  the  provision  of  1  R.  S.  756;  g 
1, — making  unrecorded  convey- 
ances void  as  against  subsequent 
purchasers,  kc., —  mean  a  pur- 
chaser of  the  estate  embraced  in 
the  unrecorded  conveyance,  or  of 
some  interest  therein.  CampheU 
V.  Vedder, 296. 

Mortgage,  7. 

REFEREE. 

Appeal,  7;  Highway,  2. 

REFORMATION  OF  CONTRACT. 

1.  The  cause  of  action  for  the  re- 
formation of  a  contract  on  account 

^  of  fraud  or  mutual  mistake,  is  a» 
signable,  and  passes  by  an  assign* 
ment  of  the  contract.  BenUey  v. 
Smith,  126. 

2.  The  rule  that  the  general  conclu- 
sion of  a  judge  or  referee  may  he 
construed  as  involving  a  finding 
upon  all  the  material  questions, 
though  such  finding  be  not  ex- 
pressed in  terms,  applied  in  such 
an  action,  where  the  finding  was 
that  the  vendor  made  the  alleged 
representations,  and  the  assignee 
relied  on  them,  without  any  dis- 
tinct finding  of  fraud  in  the  origi- 
nal contract  and  of  mistake  in  the 
assignment.    lb, 

ROBBERT. 

1.  It  appeared  that  jast  before  the 
alleged  robbery,  D.  had,  on  his 
person,  a  watch,  money,  &c. ;  that 
ue  became  intoxicated ;  was  beat- 
en and  bruised,  and  remained  in- 
sensible for  some  time ;  and,  when 
he  came  to  himself,  found  his 
money,  &c..  gone,  and  one  of  his 
pockets  turned  inside  out.  Hdd^ 
sufilcient  to  show  the  taking  of 
personal  property  from  D.  against 
nis  will,  notwitlistanding  his  vol- 
untary intoxication ;  and  that  such 
taking  was  accompanied  by  vio- 
lence to  his  person.  BUxtmer  v. 
Pet^,  146. 

2.  Such  proof  is  sufficient  to  estab- 
lish the  corpus  deUeti  of  robliery, 
on  an  indictment  under  2  R.A 
677,  §  55.     n. 
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X  In  sack  a  cue,  erideiiee  thai  tbe 
priaooer  had  avowed  an  intention 
io  rob  D. ;  that  he  had  oaad  tIo- 
lence  towards  D.  on  the  ni^ht  of 
the  Tobberr  ;  and  that  part  of  the 
■tolen  prJpertT  was  aeen  in  hia 
poaBeflai«»n  a  few  honra  after  the 
mbberr;— flUtf.  solllrient  to  anh- 
mil  the  qaestion  of.  priaoDer's 
gailt  to  the  jarr.    lb. 

SALE. 


1.  On  a  sale  of  merrhandise  to  he 
delireml  In  New  York,  at  a  speci- 
fied price,  on  a  cn^it  of  thirtj 
daja,  and  to  be  sabject  to  inapee- 
tion  in  Penaaeola,  whither  itwas 
destined  br  the  bajer ; — HM,ibM 
the  agreement  to  paj  and  the  prrv 
▼ision  for  innpection  were  in 
dependent.  DeidMd  r.  IM  €hnun§, 

Z,  Fkcta  on  which  defeadanta  in  an 
action  for  the  price  of  gooda  wrrt' 
held  merely  to  haTe  acted  on  be- 
half of  a  third  person  in  afaippin|r 
the  goods.  Ihtrmt  y.  Sjfr^pu, 
(50. 

X  A  sale  of  all  the  timber  of 
specified  deacription  powin^  or 
liein^  upon  tlie  seller^a  land,  with 
the  right  to  enter  and  oee«pj  for 
a  tenn  of  jeara^  for  the  pnrpoae  of 
cutting  and  earr3ring  awaj  anch 
timber  and  for  the  pnrpoae  of  car 
ffjing  on  the  bnaineaa  of  Inmber- 
ing  and  mannfactnriag  timber  oo 
the  land*  ia  a  sale  onlj  of  anch 
timber  as  the  pnrchaser  actoail? 
lemovea  within  the  period  fixed. 
AiSMiiMji  T.  Avtf.  Ifil. 

4.  After  the  expiratioo  of  the  period, 
it  ia  a  treapaaa  for  the  atlhw  to 
enter  and  remore  timber  prsriona- 
1/  cat :  and  if  inaoi¥eBt,  be  majr 
be  enjoined  from  ao  doing.    lb. 

fi.  Under  the  proriaiott  of  the  atat- 
«ite  of  fraada»— decbkriQg  that  a 
sale  of  peiaDoal  prooertj  fior  fiftj 
doUars*  or  more,  withoat  writing 
ife*  nart  parment.  la  rMl,  vnlo 
the  borer  ahall  aeesot  and  rsesii 
fart  or  the  gooda»— 4lMra  m«at  bo 
n  deUrery  br  the  aeller.  with  in- 
tent to  rest  the  right  oi  ptmmmk 
in  the  buyer,  aa  wall  aa  an  adai 
Moeplaace  by  the  latlar,  with  the 
telent  4f  takinjr  jweaaiim   aafA  debtor 
•wner.    Brand  r.  AdK.  IW. 

i  If  the  bnyer  obtahM  a  bill  af  Ind 


ing  from  the  aeller,  withoat  any 
intention  on  the  part  of  the  aeller 
to  deliver  it»  and  insists  on  retain- 
ing poBBCssion,  a^inst  the  rrmnD 
at  ranee  of  the  seller,  he  cannot 
avail  liimself  of  it  to  malLe  out  his 
title.    lb. 

7.  A  memorandum  of  a  contract  of 
sale,  to  bind  the  seller  under  the 
statute  of  frauds,  must  show  with 
anfflcient  certainty  who  are  the 
contracting  parties,  and  which  is 
the  seller.    Calkins  v.  F'M,  3!)l. 

8.  It  will  not  be  presumed,  in  the 
abaence  of  eviience,  that  two  such 
names,  as  Falk  and  Falleck,  were 
intended  of  the  same  person.    76. 

If  merchandise,  aold  subject  to 
goremment  inspection,  is  deliver- 
ed ao  as  to  pass  title,  and  a  part  is 
rejected  by  the  inspector,  the 
buyer  must  ratnm  the  part  re- 
jected, or  give  notice  to  the  aeller. 
If  he  neglects  to  do  ao.  and  the 
part  reje^ed  ia  lost  to  the  seller, 
the  buyer  cannot  lednce  a  recov- 
ery  of  the  contract  price  by  prov- 
ing the  fkilure  to  pass  inspection. 
USqfM  V.  2>s  Grauw,  500. 

PABTSSBSHir,  9. 


SATISFACnON. 


SERVICESl 

5  ;     CONTRACT. 

DETCS.  23.  23. 


.4. 


Evx- 


SERVICE  (AVD  Pboof  of). 

1.  Service  of  proossa  upon  a  convict 
in  the  State  priaon  is  valid,  and 
gives  the  couit  juriadiction.  DanM 

X  A  notiee  of  jnatificatioa  of  snre- 
tiea,  aervad  by  mail,  most  allow 
double  time,  unleaa  an  order  en- 
laiyii^  the  time  be  procnrecL  It 
ia  no  ezenaa  for  short  notioa  that 
donlile  time  did  not  remain  after 
notica  of  axeaption  to  the  snietiea 
was  raeeired.    Dnmmr  ▼. 


SET-OFF. 


t  oif  creditorBp 
gave  his  aolaa  to  the 


for 

deftedant 

for 


A  dtibt  lie  owed  to  the  debtor.  Sab- 

nieotl;  A  crsditot  of  the  debtor 
ihsaBBlgnmentaet  snide  and  a 
Ti-celvnr  of  the  *s«eu  appoiutcil. 
Vefendftnt  tban  sued  tlie  dvbtor 
•nd  receiver  od  x  ctftiiu  be  held 
aK&inst  the  foriuer.  and  recovered 
jitdftment  directing  the  receiver  to 
jMv  (uch  cl&im. 

Held,  in  An  KCtion  brought  by 
the  receiver  on  the  noteii  niven  \>j 
the  defeadkQt  to  the  &BsilimeeB, 
tliat  the  defendant  inn  cot  en- 
titled to  have  the  jodgment  re. 
cnverxd  by  him  Ht  oS.  Uiark  t. 
Broekway,  851. 


1.  It  1i  no  defense  to  an  actinn 
atiainBt  a  aherlfffor  not  roturninB' 
Ml  execDtioa.  to  show  that  it  wu« 
tetamed  %  few  daya  after  tiip  vi 
piratlon  of  the  Blitv  daya.  Brook 
field  T.  Benuen,  210. 

i.  In  an  action  agaiust  a  BherilT  for 
a  false  retam.lt  Ib  no  dcfeoBe  tliat 
the  judgment  debtor  agsliisi  whom 
the  execution  wag  iMOf-d.  held  tlin 
property,  which  had  been  levied 
OD.  by  an  aaalfcnment  fraudulr-* 
•a  to  one  of  the  awl(n>ors,  If  i 
athet  of  thetn  had  the  right  to 
eoDvey.  ColueU  v.  BUnldey,  400. 
LmiTATIOKB,  3. 

BTAT0TE. 

A  Btatate,  remedial  In  Ita  natare,  and 
Intended  to  legitimate  the  isaue  of 
marriage*    otherwlM   void,   may 

firoperlj  be  applied  retroepective- 
j.    Broteerv.  BoiBer»,2li. 
DiflTRlCT  CoUKT,  1. 

STATUTE  OF  FRAUDS. 


f)lLE.3;Vu«I>0RANDPUBCBAB) 

STIPULATION. 

A  idlpulatinn  In  a  ealt,  that  eertaio 
rlainiB  arlBlng  In  It  dhall  be  refer 
red  to  a  maater.  It  it  iii  not  en- 
forced  by  one  party,  does  Dot  pre 
elu  1e  the  other  from  linvlng  the 
Mme  claima  allowed  in  a  aub 
■eqaeat  suit.      Biiutt   v.   Paigt. 


1.  In  procaedinga  Bapplementttry  to 
eiecu  tiOD .  If  the  j  udge  fiada  the  de- 
fendant able  to  pay  the  judgment, 
aad  ordera  him  to  pay  the  aaiDa 
within  •  time  apedlieii,  and  also 
to  pay  as  amount  o(  coata  stated, 
the  defeodut,  if  he  fails  to  eou- 
ply  with  and)  ordsT.  may  be  pro- 
ceeded anlDst  aa  for  contempt, 
and  may  be  Impriaoned  nalil  aueh 
order  be  oompUed  with.    BrvA 

2.  It  is  not  neoewMTj  in  anch  eaae 
that  the  proceeding*  for  contempt 
be  ioatltntad  by  attachment  and 
interrogatories.  Diiobedience  of 
an  order  for  the  Mytnent  of 
money  may  be  immediately  pan- 
ished  by  ft  preoept  for  the  Im- 
prlBonment  of  the  defendant.  Bnt 
if  an  order  to  ahow  cause  be  taken, 
the  defendant  is  not  entitled  to 
object  to  that  mode  of  proceeding. 
Jb. 

.  Ou  the  return  of  anch  an  order  to 
show  cause,  he  cannot  inaiat  on 
lDterragatoriea,aa  In  the  case  of 
an  attachment.  Ib. 
i.  The  power  to  punish  the  defend- 
ant for  contempt  In  such  a  case  la 
not  affected  by  the  fact  that  the 
judgment  on  which  the  prooeed- 
inga  anpplementary  to  eiecntlon 
wore  founded,  was  a  judgmeat 
merely  for  coeta.    Jb. 

BUBBTIES. 

Fa^tn),  11 :  Uxdbbtaxiho,  1. 


TENDEB. 

COKTKACT,  8. 

TIMBER. 
Sale,  1. 
TOLLS. 

RjUUIOAD  COlCPAlf t,  L 

TRADEMARKS. 
The  rule  that  I 
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merefaant  for  whom  goods  are 
manufactured,  haa  a  right  to  dis- 
iinguish  the  goods  that  he  manu- 
lactures  or  sells,  bj  a  peculiar 
mark  or  device,  in  older  that  thejr 
may  be  known  as  his  in  the  mar- 
ket, and  tliat  he  may  thus  secure 
the  profits  tliat  their  superior 
repute,  as  his,  may  be  the  means 
of  gaining,  and  that  this  right 
will  be  protected  by  Injunction, — 
applies  to  the  use  of  such  a  oom- 

Sounded  term  as  '*Cocoaine,"  to 
esignate  a  hair-wash  in  which 
oocoanut  oil  is  a  principal  in- 
ftredient.  And  the  subsequent 
adoption,  by  a  rival  dealer,  of  the 
woM  "CocoTne,"  to  designate  a 
similar  compound  put  up  by  him, 
is  an  infringement  against  which 
the  courts  will  interpose  by  in- 
junction.   Burneit  T.  JPhalon,  267. 

TRESPASS. 

Evidence,  28 ;  Execution,  8 ;  Of- 
ficeb;  Sale,  4 

TRIAL. 

1.'  In  cases  of  negligence,  wliere 
there  are  inferences  to  be  drawn 
from  the  proof,  which  are  not  cer- 
tain and  incontrovertible,  it  is  not 
proper  to  direct  a  verdict  or  non- 
suit, but  the  question  is  for  the 
jury.  Thus  where  it  is  necessary 
to  determine  what  a  man  of 
ordinarv  care  and  prudence  would 
be  likely  to  do  in  the  emergency 
proven,  this,  involvinff,  as  it  gen- 
erally does,  more  or  less  of  oon- 
iecture,  can  only  be  settled  by  a 
ury.  Bernhard  v.  Ren99eiaer  db 
Saratoga  R,  R.  Co.,  131. 

2.  To  justify  a  nonsuit  in  an  action 
for  damage  caused  by  negligence, 
either  the  question  whether  de- 
fendants were  guilty  of  negligence, 
or  the  question  whether  the  in- 
jured person  was  free  from  neg- 
ligence, must  be  answered,  by  the 
evidence,  against  the  plaintiff,  so 
clearly  that  there  is  no  room  for 
doubt.  All  disputed  facts  must 
be  conceded  to  the  plaintiff;  and 
the  court  of  appeals  will  not  sus- 
tidn  such  a  nonsuit  on  the  ground 
that  evidence  in  favor  of  the 
Dlalntiff,  which  would  have  justi- 
ved  a  verdict,  was  outweighed  by 


conflicting  evidence.    Cook  v.  iT. 
r.  Central  R.  R  Co.,  432. 

3.  The  court  is  bound  to  decide  the 
question  of  negligence,  only  where 
the  facts  are  undisputed,  and  the 
inference  of  negligence  is  clear. 
Dickens  v.  J\r.  T.  Central  R.  R.  Co., 
504. 

4.  Under  the  general  issue,  in  an  ac- 
tion for  breach  of  promise,  in  of- 
fering evidence  in  mitigation  of 
damages,  the  defendant  is  not 
bound  to  declare  that  he  offers  it 
for  that  purpose.  If  the  evidence 
is  competent  for  anv  purpose,  it  is 
error  to  reject  it,  although  incom- 
petent for  other  purposes.  Button 
V.  McCauUy,  282. 

6,  Two  witnesses  contradicting  each 
other  as  to  whether  one  of  them 
had  given  certain  notice  to  the 
other,  it  is  not  error  to  charge  the 
jury  that  the  one  could  not  have 
truly  sworn  he  gave  the  notice, 
unless  he  recollected  giving  it ; 
and  that,  if  he  did  not  recollect  it, 
he  had  committed  perjury.  Car- 
rdU  V.  Charter  Oak  Ine.  Co.,  816. 

G.  Upon  a  indictment  containing  sev- 
eral counts  relating  to  the  same 
transaction,  one  of  which  charged 
an  attempt  to  commit  the  offense, 
the  commission  of  which  was 
charged  in  the  others,  —  Held, 
that  a  verdict  "  guilty  of  the  offejise 
charged  in  the  indictment"  was  a 
sufficient  general  verdict  to  sup- 
port a  conviction  of  the  highest 
grade.    Conkey  v.  People,  418. 

Evidence,  12;  Exception,  1,  2; 
Fraud,  5. 

TRUSTS  AND  TRUSTEES. 

t.  Where  executors  have  not  the 
legal  title,  but  only  a  power  in 
trust,  if  the  trust  is  declared  void, 
there  is  no  necessity  of  a  convey- 
ance to  the  heirs.  Downing  v. 
MarehaU,  525. 

2.  But  if  the  power  is  void  only  as 
to  benefidarfes  entitled  to  a  small 
share  of  the  proceeds,  it  may 
be  upheld  as  to  the  entire  prop- 
erty, and  the  heir  will  be  entitled 
to  take  such  share  of  the  proceeds, 
on  the  exercise  of  the  power.    16. 

8.  On  the  death  of  a  mortstrngp^ 
holding  in-tmst  for  a  third  per- 
son, the  trust  does  n'«t  ^^M9  jMo 
fall  on  the  coiut   of    chancer  v. 
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Soch  A  trust  is  a  trust  of  person- 
alty, and  is  not  governed  bj  1  JR. 
8.  730,  g  68,  wUicli  applies  only  to 
realty.    Btiekiin  v.  Biteklin,  242. 

4.  A  trustee  cannot  be  allowed  a 
counsel  fee  for  his  own  services 
as  a  lawyer,  in  addition  to  his  ex- 
penses and  commissions.  Bins^e 
V.  Paige,  138. 

5.  A  trustee  will  not  be  permitted  to 
make  profit  for  himself  out  of  the 
trust  property,  and  it  is  his  duty 
to  protect  it  to  the  best  of  his 
ability  from  sacrifice  on  sales 
which  would  overreach  and  de- 
stroy his  title ;  and  purchases  by 
a  trustee  in  such  cases  accrue  to 
the  benefit  of  the  trust  fund. 
Colburn  v.  Morton,  878. 

6.  This  principle  applies  without 
reference  to  the  question  of  the 
fairness  or  unfairness  of  the  trans- 
action,   lb, 

7.  Tlie  rule  that  a  trustee  cannot 
purchase  the  trust  property,  is  to 
be  applied,  not  only  in  case  of 
valid  trusts,  but  as  well  on  settle- 
ments and  accountings  with  trus 
tees  or  assigoees  in  cases  of 
fraudulent  assignments  when  ad- 
judged void.    lb. 

8.  If  such  trustees  hold  under  the 
assignment,  they  are  trustees  of 
an  express  trust  to  be  executed 
according  to  the  directions  of  the 
instrument ;  but  if  the  assignment 
be  avoided  by  creditors,  tlie  as- 
signees are  the  trustees  for  the 
creditors  under  an  equitable  or 
constructive  trust.    lb. 

9.  The  assigned  property  purchased 
in  by  the  assignees  still  belonprs 
to  the  trust  fund,  subject  only  to 
the  assignees'  right  of  indemnity 
for  their  advance  on  the  purchase. 
lb. 

MORTOAOB,  3. 

UNDERTAKING. 

1.  In  an  action  against  the  sureties 
in  an  undertaking  purporting  to 
have  been  given  to  procure  the 
dischar^  ofan  sttachment  issued 
•  as  a  provisional  remedy  under  tile 
Code,  it  is  not  competent  to  show, 
in  defense,  that  no  attachment 
was  in  fact  issued  ;  nor  is  it  com- 
petent to  provH  that  the  suretitfsj 
were  induced  to  execute  the^un  ' 
dertaking,  by  fraud  of  their  prin 


cipal,  unless  the  plaintiff  be  con- 
nected with  the  fraud.  CoUman 
T.  Bean,  394. 
2.  It  is  not  essential  to  the  validity 
of  such  an  undertaking  that  an 
attachment  shall  actually  be 
issued,  or  that  the  undertakinsr  be 
delivered  to  the  court  or  an  officer. 
Giving  an  undertaking  which  re- 
cites the  issue  of  an  attachment 
when  none  has  been  issutxi,  is  con- 
clusive evidence  of  a  waiver  of 
an  attachment.  lb. 
Fraud,  11. 

VARIANCE 

The  decision  in  Catlin  e.  Gunter,  11 
N.  y.{i  Kern.)  308,  as  to  variance 
in  cases  of  usury, — reaffirmed 
Duel  V.  Spenee,  559. 

Ikdictmsnt.  2. 

VENDOR  AND  PURCHASER. 

1.  Wliere  land  is  conveyed  by  metes 
and  bounds,  with  covenants,  and  a 
building  and  fence,  not  spocified 
in  the  deed,  encroach  on  the  ad- 
joining lot,  the  eviction  of  thu 
grantee  from  the  part  of  the  buihl- 
ing  and  enclosure  so  encroaching 
is  no  defense  to  his  liability  for 
the  purchase  money.  Burke  v. 
Niefwle.  260. 

2.  Where  a  purchaser  of  land  in 
possession  surrenders  his  contract, 
and  procures  a  deed  to  be  made  by 
his  vendor,  to  a  third  person,  in 
consideration  of  the  fatter  ad- 
vancing unpaid  purchase  money 
necessary  to  procure  the  convey- 
ance, and  promising,  orally,  to 
give  him  n  written  obligation  to 
convey  to  him  on  the  repayment 
of  the  advance,  &c.,  a  court  of 
equity  will  enforce  performance  of 
the  parol  promise.  Dodge  v.  Weli- 
man,  512. 

3.  This  will  be  done  upon  th«»  prin- 
ciple that  a  party  will  not  be  |»er- 
mitted  to  insist  on  t\w  stui  ute  of 
frauds,  to  protect  iiini  in  tlie  en- 
joyment of  advantasres  procuretl 
from  another,  in  faith  of  an  oral 
agreement  on  which  the  Intter  hss 
acted,  and  in  faith  whereof  he  has 
I^aced  himself  in  a  nituation  iu 
which  he  must  suffer  wroug  and 
injustice.    Jb. 

4.  Not  only  is  the  purchaser  entitled 
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to  enforce  eacli  promUe,  but  the 
irnuitee  in  the  deed  cannot  recorer 
poHsessioD  mnan  while,  if  tlie  orlg- 
i:i:i!  c^)ntract  entitled  tlie  pur- 
i'U  i8er  to  remain  in  fioaseasion,  an(^ 
i:  docrf  not  appear  tliat,  in  assiim- 
Urx  the  plact)  of  the  vendor,  the 
p^raateo  stipulated  for  any  cliango 
i.i  t)ii.4  reHi>ect;  or  if  the  parol 
agreement  provided  tliat  he 
aliould  have  interest  annually  on 
the  advance  ;  for  this  imports  that 
the  purchaser  should  have  the 
rents  and  profits.  lb. 
5.  Fraud,  oy  which  a  vendor  in  an 
executory  contract  for  the  sale  of 
land,  liad  acquired  the  leral  title 
thereto,  does  not  give  the  pur- 
chaser in  such  a  contract  a  right 
of  action  against  him.  if  it  does 
not  appear  that  the  person  de- 
frauded made  any  objection,  upon 
reasonable  opportunity,  after  full 
knowledge  of  the  facts.  A  fraud 
is  a  cause  of  complaint  to  the  per- 
son only  upon  wliom  it  was  com- 
mitted.   Conutoek  v.  Ames,  411. 

VESTED  ESTATE. 

Wiu^  8. 

WAGEa 

Contract,  4. 

WAIVER 

The  authorities  sostain  the  genera] 
doctrine,  that  a  waiver  of  a  stipu- 
lation in  a  contract  mav  be  shown 
by  parol,  notwithstanding  the  con- 
tract requires  a  writing.  Carroll 
v.  Cliarter  Oak  Im.  Co.,  816. 
Insurance,  1 ;  Judgment,  1 

WATERCOUBSE. 

Mortoaqb.  5. 

WILI^. 

1.  A  beneficial  provision  in  a  will, 
ill  favor  of  the  subscribing  wit- 
iw'HMert,  is  not  rendered  void  by  2 
K.  S  0.5,  §  50,  even  where  sucli 
witiie«.s  was  examined  as  such  on 
tli.j  pnibate,  if  lus  examination 
was  unnecessary.-^,  g,^  where  he 
was  a  non-resident,  and  the  will 
was   sufficiently   proved    by  the 


testimony  of  the  other 
ComwtU  T.  .WooUy,  441. 
:2.  A  power  of  sale  in  a  will  Is  not 
revoked  by  a  different  diuposition 
of  the  estate,  made  by  a  codicil , 
unless  there  is  some  inconsistency 
between  the  exercise  of  the  power* 
and  some  part  of  the  oodidl. 
Cononer  v.  Hoffman,  42^. 

3.  The  terms  of  the  will  gave  all 
testator*s  estate  to  his  wife  for  her 
life,  after  her  death,  a  remainder 
to  testator's  children  who  might 
then  be  living,  share  and  share 
alike,  the  shareof  one  son,  named, 
to  be  held  and  invested  by  testa- 
tor's executor,  daring  the  lifetime 
of  said  son,  and  the  income  paid 
over  to  him,  &c 

Held,  that  the  latter  clause  did 
not  give  the  son  a  vested  interest 
on  testator's  death ;  but  the  son, 
like  the  other  cliildren,  took  only 
in  case  he  survived  at  the  widow's 
death.  Carmieltael  v.  Carmichael, 
800. 

4.  In  the  will  of  a  testator,  leaving 
nephews  and  grand  nephews,  a 
clause  giving  legacies  to  each  of 
his  nephews,  excepting  one  person 
named,  who,  in  fact,  was  a  grand 
nephew,  is  to  be  construed,  when 
consistent  with  other  provisions 
of  the  will,  as  including  irrand 
nephews  within  the  term  nephews. 
Brower  v.  Boubera,  214. 

5.  In  determining  what  part  of  a 
testator's  property  is  to  be  reaorted 
to  for  payment  of  debts,  a  plain 
intention,  ^thered  from  the  will, 
that  certain  personal  property 
shall  be  treated  as  real,  must  be 
regarded  as  effecting  a  conversion 
thereof,  and  specific  legacies  must 
be  resorted  to  before  chattels  so 
converted  are  applied.  Downing 
V.  MarahaU,  625. 

6.  The  testator,  after  certain  specific 
bequests,  gave  the  residue  of  liis 
estate,  both  real  and  personal,  to 
his  executors  in  trust,  and  directed 
tliem  to  continue  his  manufactar- 
ing  establishments  in  operation 
during  the  lives  of  certain  bene- 
ficiaries, and  distribnte  the  income, 
and,  on  the  termination  of  Budi 
lives,  sell  the  same  and  distribute 
the  proceeds',  in  execution  of  the 
trusts.  Held,  1.  That  maehiDery 
in  the  factory  which  wonld  other- 
wise liAve  Men  regarded  as  pei< 
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•onrni  assets  under  the  Rerlsed 
Statutes,  could  not  be  applied  to 
the  payment  of  debts,  other  than 
those  connected  with  the  factories, 
until  after  the  specific  legacies 
had  been  ezhaustixL  2.  Tbuit  lia^ 
bilities  arising  from  testator's  con- 
tracts relating  to  the  machinery 
should  be  satisfied  from  the  in- 
come of  the  trust  property.  lb. 
7.  Under  such  a  will,  the  executors 
should  keep  their  accounts  with 
the  trust  property,  as  trustees, 
distinct  from  tueir  accounts  as  ez 
ecutors,  and  in  their  action  to  ob- 
tain a  constructioa  of  the  will  and 


direction  how  to  administer  it,  the 
court  will  not  give  directions  as 
to  matters  left  to  their  discretion 
as  trustees.    lb. 

POWKRS. 

WITNESS. 

Where,  on  cross-examination,  a  party 
takes  the  testimony  of  the  witness 
to  new  and  collateral  matter,  not 
pertinent  to  the  issue,  he  is  not  at 
liberty  to  give  eridence  to  con- 
tradict the  witness  in  this  respect. 
Craunse  ▼.  fUch,  475. 
EviDSNCB,  8;  Trial,  5 ;  Will,  1. 
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